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PREFACE. 


It  is  not  without  diffidence  that  these  pages  are  offered 
to  the  public,  the  task  herein  attempted  being  both 
intricate  and  difficult.  The  venture  is  made,  however, 
in  the  hope  that  the  profession  will  generously  discover 
some  merit  in  the  work,  and  possibly  derive  some 
benefit  from  it. 

The  author  has  here  attempted  to  supply  a  book 
for  the  use  of  students  in  conveyancing,  as  easy  and 
readable  as  the  nature  of  the  subject  will  allow.  With 
that  object  he  has  taken  the  well-known  work  of  Mr. 
Joshua  Williams  as  his  model  and  foundation,  this 
general  acknowledgment  being  made  here  to  avoid  the 
necessity  of  repeated  reference.  Those  relevant  parts 
of  that  work  which  state  the  law  in  England  down  to 
the  year  1825  have  been  incorporated  into  this,  with 
such  modifications  or  additions  as  were  justified  by  the 
researches  of  later  authorities.  Interwoven  with  and 
added  to  these  are  the  alterations  of  the  old  law,  or 
the  development  of  new  ones  which  have  taken  place 
in  this  country  since  that  date.  And  in  treating  of  the 
law  of  New  South  Wales  the  author  has  endeavoured 
to  adhere  closely  to  his  model,  both  in  style  and 
method. 

The  plan  of  the  book  was  formed  many  years  ago, 
and  has  been  steadily  followed  out  to  completion.  For 
this  purpose  the  author  has  thoroughly  sifted  the  cases 
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bearing  on  real  property  in  the  various  Australian  as 
well  as  English  series  of  reports ;  he  has  made  a  full 
and  careful  study  of  the  various  acts  of  parliament 
which  have  been  enacted  here  since  1825 ;  and  has  had 
recourse  to  various  other  sources  of  information.  It 
has  been  his  fixed  rule  to  avoid  the  suggestion  or  dis- 
cussion of  speculative  or  hypothetical  points,  and  to 
put  forward  only  that  which  is  settled  law,  and  amply 
supported  by  statutory,  judicial,  or  other  authority. 
He  trusts  that  he  will  be  found  to  have  adhered  closely 
to  this  rule. 

Considerable  pains  have  been  taken  with  the  various 
indexes,  and  the  author  hopes  that  they  will  be  found 
to  greatly  facilitate  easy  reference,  and  the  more 
advantageous  use  of  the  book. 

The  thanks  of  the  author  are  due  to  the  Under- 
Secretary  for  Lands,  Mr.  H.  Curry,  and  to  his  old  and 
esteemed  friend,  the  Deputy-Registrar-General,  Mr. 
H.  W.  Gillam,  for  opportunities  afforded  him  for  the 
investigation  of  the  forms  of  Crown  Grants. 

18,  Wbntworth  Court, 

10th  February,  1903. 
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ADDENDA. 


P.  34,  line  28,  after  "  lease  "  add  "  30  years  for  building  lease." 
P.  200,  line  27,  "  Additional  provisions  for  the  retirement  of  trustees,  and  the 
appointment  of  new  trustees  have  been  made  by  the  Trustee  Act  Amend- 
ment Act,  1902." 
P  457.  note  (/),  add  "  48  Vic.  No.  18,  s.  91." 


CORRIGENDA. 


P.  52,  note  (v),  for  1894  read  1898. 

P.  54,  note  (^),  for  22  Hen.  VIII.  c.  36,  read  32  Hen.  VJII.  c.  36. 

(/),  for  6  Geo.  IV.  c.  22,  read  6  Geo.  IV.  No.  22. 
P.  65,  head-line,  for  Ch  I.,  Of  an  Estate  for  Life,  read  Ch.  II.,  Of  an   Estate 

Tail. 
P.  106,  line  16,  for  1830  read  1836. 
P.  238,  note  (y),  for  s.  23,  read  48  Vic.  No.  18,  s.  23. 
P.  297,  note  (to),  for  s.  3,  read  3  &  4  Wm,  IV.  c.  105,  s.  3. 
P.  356,  note  (J),  for  51  Vic.  No.  9,  read  51  Vic.  No.  19. 
P.  427,  note  (c),  for  Act  No.  41,  1901,  read  Act  No.  45, 1901. 
P.  439,  note  (v),  for  Act  No.  51,  1901,  read  Act  No.  51,  1899. 
P.  440,  note  (x),  delete  Act  No.  17,  1901,  s.  29. 
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PRINCIPLES 


OF  THE 


LAW  OF  REAL  PROPERTY 


INTRODUCTORY  CHAPTER. 

In  considering  the  law  of  real  property  in  New  Sonth 
Wales,  it  will  not  be  inappropriate  to  commence  with  a 
reference  to  the  authorities  from  whence  that  law  is 
derived.  For  an  acquaintance  with  it  will  be  more 
readily  made  if  there  be  first  a  knowledge  of  its  origin. 

It  will  be  found  that  our  law  comes  to  us  by  virtue  of 
several  authorities.  There  are,  ^.y.,  some  Imperial 
Statutes  which  are  in  terms  made  expressly  applicable 
to  this  country,  such  as  the  Act  of  the  reign  of  G^o. 
III.  "for  the  more  easy  recovery  of  Debts  in  His 
Majesty's  Colony  of  New  South  Wales  '*  (a),  a  statute 
which  we  shall  hereafter  give  an  account  of.  Then 
there  is  the  principle  of  the  common  law  that  when  a 
territory  practically  unoccupied,  without  settled  inhabi- 
tants or  settled  law,  is  peaceably  annexed  ^o  the  British 
dominions  the  law  of  England  must  (subject  to  well- 
established  exceptions)  become  from  the  outset  the  law 
of  that  territory  in  so  far  as  it  is  reasonably  applicable, 
and  so  must  prevail  until  it  is  abrogated  or  modified, 
either  by  ordinance  or  by  statute.     As  Sir  William 

{a)  64  Geo.  IIL  c.  16. 
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Blackstone  has  well  said  in  an  oft  quoted  passage,  "all 
the  Enjglish  laws  in  being  at  the  time  of  such  annexa- 
tion, which  are  the  birthright  of  every  English  subject, 
are  immediately  there  in  force.  But  this  must  be 
understood  with  very  many  and  very  great  restrictions. 
Such  colonists  .carry  with  them  only  so  much  of  the 
English  law  as  is  applicable  to  the  condition  of  an  infant 
colony ;  such,  for  instance,  as  the  general  rules  of 
inheritance,  and  protection  from  personal  injuries.  The 
artificial  requirements  and  distinctions  incident  to 
the  property  of  a  great  and  commercial  people,  the 
laws  of  police  and  revenue  (such  especially  as  are 
enforced  by  penalties),  the  mode  of  maintenance  of  the 
Established  Church,  the  jurisdiction  of  ppiritual  Courts, 
and  a  multitude  of  other  provisions  are  neith^-r  necessary 
nor  convenient  for  them,  and  therefore  are  not  in  force. 
What  shall  be  admitted  and  what  rejected,  at  what 
times  and  under  what  restrictioi)S,  must,  in  case  of  dispute, 
be  decided  in  the  first  instance  by  their  own  provincial 
judicature,  subject  to  the  decision  and  control  of  the 
King  in  Council  ;•  the  whole  of  their  constitution  being 
also  liable  to  be  new-modelled  and  reformed  by  the 
general  superintending  power  of  the  Legislature  in  the 
mother  country  *'  (b).  To  this  it  may  be  added  that 
there  is  also  the  silent  operation  of  constitutional 
principles  by  virtue  of  which  many  rules  and  principles 
of  English  law,  which  were  unsuitable  to  the  colony  in 
its  infancy  will  gradually  be  attracted  to  it,  and  become 
part  of  its  legal  system,  as  its  population,  wealth,  and 
commerce  increase  (c).  Yet  another  source  of  our  real 
property  law  is  to  be  found  in  a  section  of  an  Imperial 
Act  (d)  which  was  passed  on  the  25th  July  1828,  com- 


(3)  1  Bl.  107.  Eq.  172,  176  ;  14  A.  C.  286. 

(c)  Cooper  v.  Muart,  10  N.S.W.R.,        (^)  9  Geo.  IV.  C.  83. 
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monly  known  as  the  New  South  Wales  Act,  and  which 
enacted  (e)  that  all  laws  and  statutes  in  force  within  the 
realm  of  England  at  the  time  of  the  passing  of  the  Act 
(not  being  inconsistent  therewith,  or  with  any  charter, 
or  letters  patent,  or  order  in  Council  which  might  be 
iaened  in  pnrsnance  of  the  act),  should  be  applied  in 
the  administration  of  justice  in  the  Courts  of  New 
South  Wales  so  far  as  the  same  can  be  applied ;  and 
that  as  often  as  any  doubt  should  arise  as  to  the  appli- 
cation of  any  such  laws  or  statutes  the  Oovemor  might 
by  ordinance  declare  whether  such  laws  or  statutes 
should  be  deemed  to  be  in  force  within  the  colony,  or 
might  make  and  establish  such  limitations  and  modifi- 
cations of  any  such  laws  and  statutes  within  the  colony 
as  might  be  deemed  expedient:  provided  that  in  the 
meantime  and  before  any  such  ordinances  should  be 
actually  made  it  should  be  the  duty  of  the  Supreme 
Court  as  often  as  any  such  doubt  should  arise  upon  any 
proceeding  before  them  to  adjudge  and  decide  as  to  the 
application  of  any  such  laws  or  statutes  in  the  colony. 
This  enactment  has  the  effect  of  making  the  whole 
body  of  English  law,  both  written  and  unwritten,  down 
to  July  1828,  to  be  the  law  of  this  country,  so  far  as  it 
can  reasonably  be  applied  (/).  But  the  laws  affecting 
real  property  which  have  been  passed  in  England  since 
that  date  are  not  thus  made  applicable  here.  Lastly,  as 
a  fifth  source  of  our  law,  there  are  the  acta  of  onr  own 
Legislature  commencing  from  28th  September  1824. 
These  have  made  some  very  large  additions  to  the  law 
which  we  received  from  England,  and  some  very 
important  changes  and  variations  therefrom. 

It  will  thus  be  seen  that  the  origin  of  the  law  of  New 
South  Wales  is  of  a  date  coeval  with  that  of  England, 

(0  S.  24.  16 ;  19  N.S.W.R,  206,  209. 

OO  A.  G.  V  lope,  17  N.S.W.R. 
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and  that  therefore  in  giving  an  account  of  onr  own  law 
it  will  be  necessary  to  give,  to  a  large  extent,  an  account 
of  that  of  England  down  to  the  year  1828.  Much  of 
what  pertains  to  English  law  prior  to  that  year  is  with- 
out doubt  altogether  inapplicable  here.  There  are  e.g. 
no  manorial  tenures  in  this  country,  nor  does  our  law 
recognise  any  such  tenure  as  copyhold,  ancient  demesne, 
or  frankalmoign.  We  have  no  such  customs  as  gavel- 
kind, or  borough  -  English  ;  nor  any  such  things  as 
seignories,  advowsons,  or  tithes.  But  the  main  bulk 
of  the  English  law  is  ours.The  principles  upon  which 
that  law  is  founded  are  ours  also,  both  by  in- 
heritance and  by  legislation.  We  shall  therefore  Have  to 
consider  the  development  of  those  principles  in  the 
English  law,  and  to  trace  their  application,  as  illustrated 
by  statutes,  judicial  decisio.is  and  long  usage  down  to 
the  year  1828.  The  acts  of  our  local  legislature  must 
then  claim  our  attention.  Some  of  these,  it  will  be 
found,  have  adopted  in  gloho  English  statutes  which 
have  been  passed  since  1828,  and  therefore  have  to  that 
extent  kept  our  law  identical  with  that  of  England  (y)  ; 
others  have  assimilated  some  English  enactments,  with 
such  variations  and  modifications  as  have  been  con- 
sidered expedient ;  but  a  great  number  of  them,  such 
as  The  Crown  Lands  Acts,  The  Real  Property  Act,  and 
others,  make  large  additions  which  cause  considerable  dif- 
ferences between  the  law  of  New  South  Wales  and  that  of 
England.  The  Real  Property  Act  of  1862,  indeed,  made 
a  distinct  and  wide  line  of  cleavage  in  conveyancing 
law.  Prior  to  1862  all  land  in  New  South  Wales  was 
alienable  only  according  to  the  methods  which,  having 

O)  Such  as,  6  Wm.  IV.  No.  8,  106  (Inheritance)  ;  3  Vic.  No.  5, 

adopting  11  Geo.  IV.  &  1  Wm.  adopting  7  Wm.  IV  &  1  Vic.  c. 

IV.  c.  47  ;  7  Wm.  IV.  No.  8,  26   (Wills).     This  method  has 

adopting  3  &4  Wm.  IV.  c.  105  been  long  disused. 
(Dower);  &  3  &  4  Wm.  IV.  c. 
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been  in  vogue  in  England,  came  into  force  here  as 
above-mentioned,  and  will  be  hereafter  referred  to  as 
"  the  old  system "  or  "  the  general  law."  Tht  Real 
Property  Act,  while  not  altering  the  law  as  to  the 
estates  or  interests  which  may  be  acquired  in  land,  yet 
made  a  vast  difference,  as  will  be  explained  later  on,  in 
the  manner  in  which  those  interests  may  be  dealt  with 
in  the  case  of  all  land  subject  to  its  provisions.  And 
about  half  the  area  of  the  State  is  so  subject.  It  may  be 
added  that  whilst  our  law  is  settled  for  us  by  our  own 
Courts  and  by  the  Privy  Council  on  appeal  therefrom, 
the  decisions  of  the  Privy  Council  on  appeal  from  the 
Courts  of  other  colonies  where  the  law  is  similar 
authoritatively  decide  our  law  also.  And  the  decisions 
of  the  other  Superior  Courts  in  England  are  also  of 
binding  authority  here,  in  cases  where  the  law  involved 
is  similar  to  our  own.  Further  still,  the  decisions  of 
the  Superior  Courts  in  the  other  Australasian  States, 
though  not  of  binding  authority,  are  yet  deserving  of 
every  respect,  and  may  in  like  cases  be  generally  taken 
as  safe  guides  (A). 

Following  out  then  the  course  of  investigation  thus 
outlined,  let  us  begin  by  ascertaining  into  what  classes 
things  may  be  divided,  and  what  may  be  included  in 
the  term  real  property. 

I.  Moveables  and  immoveables.  A  very  obvious 
distinction  between  things  is  that  some  are  moveable 
and  some  are  not.  Land,  which  is  immoveable  and  in- 
destructible, is  evidently  a  different  species  of  property 
from  a  cow  or  a  sheep,  which  may  be  stolen,  killed,  and 
eaten  ;  or  from  a  chair,  or  a  table,  which  may  be  broken 
up  or  burnt.    No  man,  be  he  ever  so  feloniously  dis- 

(A)  Many  references  to  such  decisions  will  be  found  in  the 
ensuing  pages. 
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posed,  can  ran  awaj  with  an  acre  of  land.  The  owner 
maj  be  ejected,  but  the  land  remains  where  it  was ;  and 
be  who  has  been  wrongfally  tamed  oat  of  poaseasion 
maj  be  reinAated  into  the  identical  portion  of  land 
from  which  he  had  been  removed.  Not  so  with 
moreable  property ;  the  thief  may  be  discovered  and 
punished  ;  bat  if  he  has  made  away  with  the  goods,  no 
power  <m  earth  can  restore  them  to  their  owner.  All 
he  can  hope  to  obtain  is  a  compensation  in  money,  or 
in  some  other  article  of  eqaal  valae. 

In  the  early  ages  of  Earope,  which  were  times  of  only 
partial  civilisation,  the  division  of  things  into  moveable 
and  immoveable  was  the  most  simple  and  natnral  one. 
Property  was  then  chiefly  of  a  snbstantial  and  visible, 
or  what  lawyers  call,  a  corporeal  kind.  Trade  was  little 
practised  (0»  and  conseqnently  debts  were  seldom  in- 
carred.  There  were  no  pnblic  funds,  and  of  coarse  no 
funded  property.  The  public  wealth  consisted  princi- 
pally of  land  (i),  and  the  houses  and  buildings  erected 
upon  it,  of  the  cattle  in  the  fields,  and  the  goods  in  the 
houses ;  all  of  which  are  most  readily  classified  as 
moveable  or  immoveable  (k).  This  division  of  things 
has  been  brought  into  great  prominence  in  our  law  by 
the  circumstances  of  the  early  history  of  the  English 
nation,  which  we  will  now  briefly  refer  to  by  way  of 
illustration. 

In  consequence  of  the  Norman  Conquest  a  large  num- 
ber of  Norman  soldiers  settled  in  England,  and  a  great 
change  took  place  both  in  the  tenure  of  the  lands  in 
the  country  and  among  the  persons  who  held  them. 

(i)  3  Hallam's  Mid.  Ages,  367,  quandoque    res    immobiles,    ut 

869.  terrae,  ct  tenementa,  et  redditus, 

0)  1  Hallam's  Mid.  Ages,  168.  Glanville,  lib  x.  c.  6.    See  also 

(i)  yuandoque  res  mobiles,  ut  lib.  vii.  c.  16,  17. 
cattalla,    ponuntur  in  vadium ; 
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The  estates  of  all  those  who  had  fought  for  Harold  or 
were  giiilty  of  subsequent  rebellion  were  confiscated, 
and  out  of  these  the  new  settlers  received  grants  from 
the  conqueror  (Ij,  It  seems  that  the  greater  part  of  the 
lands  in  the  kingdom  were  thus  disposed  of  (m).  In 
these  grants  the  Norman  king  and  his  vassals  followed 
the  custom  of  their  own  country,  or  what  is  called  the 
feudal  system  («).  Hence  the  lands  granted  were  not 
given  freely,  and  foi  nothing  ;  but  they  were  given  to 
hold  of  the  king,  subject  to  the  performance  of  certaifi 
military  duties  as  the  condition  of  their  enjoyment  (o). 
The  king  was  still  considered  as  in  some  sense  the  pro- 
prietor, and  was  called  the  lord  paramount  (p)  ;  while 
the  services  to  be  rendered  were  regarded  as  incident  or 
annexed  to  the  ownership  of  the  land ;  in  fact  as  the 
rent  to  be  paid  for  it. 

Those  Saxon  landholders  who  had  not  fought  for 
Harold  and  were  ready  to  acknowledge  William  as  king 
were  allowed  to  redeem  their  lands  by  a  money  pay- 
ment or  giving  hostages  for  such  payment  {q).  But  the 
feudal  system  of  tenures  was  soon  afterwards  applied  to 
these  lands  also.  Exactly  how  this  change  was  effected 
has  been  a  matter  of  some  controversy.  Sir  Martin 
Wright  (r),  who  w  as  followed  by  Blackstone  («)  sup- 
posed that  the  introduction  of  such  tenures  as  to  lands 
of  the  Saxons  was  accomplished  at  a  stroke  by  a  law  (t)  of 

(I)  Wright's  Tenures,  61,  62  ;  (r)  Wright's  Tenures,  64,  65. 

2  Bl.  48  ;  1.  Stubbs*  Const.  Hist.  (»)  2  BI.  Com,  49,60. 

1X.§  05.  (0    The    52nd.   Statuimus   ut 

{m)  2Hallam*s  Mid.  Ages,  454.  omnes  liberi  homines  foedere  et 

(n)    Wright's    Tenures     631  sacramento  aifirmeni,  quod  intra 

1  btubbs  Const.  Hist,  c  IX  §§  93,  et     extra     universum     regnum 

94.  Angliae  Wilhelmo  regi  domino 

(o)  1  Hallam's  Mid.  Ages,  178  suo  fideles  esse  volunt ;  terras  et 

179  n  honorcs     illius    onini    fidclilate 

(p)  Co.  Litt.  65  a.  ubique  servarecumo,  et  contra 

(q)  1  Stubb's  Const.  Hist.  IX  iniTiicos    et  alieniginas    defen- 

§  95.  dere. 
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William  the  Conqueror,  which  required  all  free  men  to 
Bwear  that  they  would  be  faithful  to  him  as  their  lord. 
He  considered  the  terms  of  this  law  to  be  absolutely 
feudal,  and. apt  and  proper  to  establish  that  policy  with 
all   its  consequences.     Mr.   Hallam,   however,  took  a 
different  view  of  the  subject ;  for,  while  he  considered 
it  certaii^  that  the  tenures  of  the  feudal  system  were 
thoroughly  established  in  England  under  the  Conqueror, 
he  yet  pointed  out  that  by  the  transaction  in  ques- 
tion an  oath  of  fidelity  was  required,  as  well  from  the 
great    landowners  themselves  as  from  their  tenants, 
^'  thus  breaking  in  upon  the  feudal  compact  in  its  most 
essential  attribute,  the  exclusive  dependence  of  a  vassal 
upon  his  lord  (u).    Mr.  Hallam*s  view  is  supported  by 
the  great  authority  of  Dr.  Stubbs  who  remarks  that  the 
oath  of  allegiance  required  by  the  above-cited  law  was  a 
measure  of  precaution  taken  by  William  against  the 
disintegrating  power  of  feudalism,  inasmuch  as  it  pro- 
vided a  direct  tie  between  the  sovereign  and  all  free- 
holders which  no  inferior  relation  existing  between 
them  and  the  mesne  lords  would  justify  them  in  break- 
ing (v).    The  truth  appears  to  be  that  Norman  customs, 
and  their  upholders  and  interpreters,  Norman  lawyers, 
were  the  real  introducers  of  the  feudal  system  of  ten- 
ures  into  the  law  of  England.    Before  the  conquest 
landowners  were  subject  to  military  duties  (to)  ;  and  to 

(u)  2  Hallam's  Mid.  Ages,  429,  nesque  se  ill!  subdidere  ejusque- 

430  ;  Mr.  H.  refers  to  the  Saxon  facti  sunt  vassali,  ac  ci  fidelitatis 

Chronicle,  which  gives  the  fol-  juratnenta  praestiterunt  sc  contra 

lowing    account :  —  Postea    sic  alios  quoscunque  illi  fidos  futu- 

itinera  disposuit  ut  pervenerit  in  ros.— Sax.  Chron.  anno,  1086. 

festo  Primitiarum  ad  Searebyrig  (v)  1  Stubbs'  Const.  Hist.  228 

(Sarum),  ubi  ei  obviam  venerunt  290. 

ejus  procercs  ;  et  omnes  proidia  (lo)   Sharon  Turner's  Anglo- 

tenenU8,    quotquot   essetit  notae  Saxons,  vol.  II.  App.  IV.  c. 3,560 

melioris   per    totam     Angliam,  2  Hallam's.  Mid.  Ages,  410. 
hujus  viri   servi   fuerunt,  om- 
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a  soldier  it  would  matter  little  whether  he  fought  by 
reason  of  tenure,  or  for  any  other  reason.  The  distinc- 
tion between  his  services  being  annexed  to  his  land,  and 
their  being  annexed  to  the  tenure  of  his  land,  would  not 
strike  him  as  very  important.  These  matters  would  be 
left  to  those  whose  business  it  was  to  attend  to  them  ; 
and  the  lawyers  from  Normandy,  without  being  par- 
ticularly crafty,  would,  in  their  fondness  for  their  own 
profession,  naturally  adhere  to  the  precedents  that  they 
were  used  to,  and  observe  the  customs  and  laws  of  their 
own  country  (x).  And  if  any  charters  were  issued  to 
the  Saxon  owners  who  redeemed  their  lands  there  can 
be  no  doubt  that  those  lawyers  would  regard  them  as 
a  feudal  title.  In  the  times  of  the  Conqueror  perhaps 
even  they  troubled  themselves  but  little  about  the  laws 
of  landed  property.  The  statutes  of  William  are  princi- 
pally criminal,  as  are  the  laws  of  all  half-civilized 
nations.  Life  and  limb  are  of  more  importance  than 
property ;  and  when  the  former  are  in  danger,  the 
security  of  the  latter  is  not  much  regarded.  As  the 
convulsions  of  the  conquest  began  to  subside,  the  Saxons 
felt  the  effects  of  the  Norman  laws,  and  cried  out  for 
the  restoration  of  their  own  ;  but  they  were  the  weaker 
party  and  could  not  help  themselves.  By  that  time  the 
industry  of  the  lawyers  had  woven  a  net  from  which 
there  was  no  escaping  (y).  But  in  what  precise  manner 
tenures  cr»'pt  in  was  a  question  perhaps  never  asked  in 
those  days ;  and  if  asked,  it  could  not  probably,  even 
then,  have  been  minutely  answered. 

(ar)  The  Norman  French  was  which  was  often  curiously  intei^ 

introduced  by  the  Conqueror  as  mixed    by   our    lawyers    with 

the   regular   language   of    the  scraps  of  Latin  and  pure  £ng- 

Courts  of   law.     See    Hume's  lish,  will  be  given  in  a  future 

Hist,  of  Eng.  vol.  H.  App.  II.  note.     See    iTh.  on  Executory 

on  the  Feudal  and  Anglo-Nor-  Interests, 

man  government  and  manners.  (^)  3    Hallam's   Mid.  Ages 

A  specimen  of  this  language,  468. 
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10  INTRODUCTORY. 

The  system  of  tenure  was  made  applicable  only  to 
lands  and  things  immoveable  (jz).  Cattle  and  other 
moveables  were  not  made  subject  to  feudal  liabilities  (a), 
and  could  only  be  bestowed  as  absolute  gifts  or  pass  by 
way  of  sale  or  exchange.  Owing  to  this  difference  in 
the  mode  of  ownership,  and  to  the  consequences  flowing 
from  it,  a  superiority  became  attached  to  all  immoveable 
property,  and  the  distinction  between  it  and  moveable* 
became  clearly  marked  ;  so  that  whilst  land*  were  the 
subject  of  the  disquisitions  of  lawyers  (ft),  of  the 
decisions  of  the  Courts  of  justice  (c),  and  of  the  atten- 
tion of  the  legislature  (J),  moveable  property  passed 
almost  unnoticed  {e). 

2.  Lands,  tenements,  and  hereditaments;  snoods 
and  chattels.  Another  classification  of  property  that 
was  in  common  use  during  the  feudal  period  was 
"lands,  tenements,  and  hereditaments";  "goods  and 
chattels."  Lands,  houses,  and  immoveable  property, — 
things  capable  of  being  held  in  the  way  above  de- 
scribed,— were  called  tenements  or  things  held  {J).  So 
great  was  the  force  of  the  feudal  system,  and  so  impor- 
tant was  the  tenure  or  holding  of  lands,  whether  by  the 
vassals  of  the  Crown,  or  by  the  vassals  of  those  vassals 
that  for  a  long  time  immoveable  property  was  known 
rather  by  the  name  of  tenements  than  by  any  other  term 
more  indicative  of  its  fixed  and  indestructible  nature  (^). 
But  it  was  also  denominated  hereditaments,  because,  on 


(z)  Co.  Litt.  191  a,  n  (1),  II.  2.  (/)  Constitutions  of  Claren- 

(a)  P.  &  M.  Hist.  Eng.  Law,  don,  Art.  9;  Glanville,  lib.  IX. 

J  I.  180.  cap.   1,  2,  3  passim  ;    Bracton, 

(6)  See  Treatises  of  Glanville,  lib.  2,  fol.  26  a  ;  stats.  20  Hen. 

Bracton,  Britton  and  Fleta  ;  the  III.  c.  4  ;  13  Edw.  I.  c.  1 ;  Co. 

Old  Tenures,  and  the  Old  Na-  Litt.  1  b  ;  Shep.  Touch.  91. 

tura  Brevium.  (^)  It  is  the  only  word  used 

(c)  See  the  Year-Books.  in    the    important    statute    De 

Id)  Sec  the  Statutes.  Donis,  13  Edw.  I.  c.  1  ;  see  Co. 

(6)  2  31.  Com,  384.  Litt.  19  b. 
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the  death  of  the  owner,  it  deYolved  by  law  to  his 
heir  (A).  So  that  the  phrase,  lands^  tenementt^  and  here- 
ditamenti,  was  used  by  the  lawyers  of  feudal  times  to 
express  all  sorts  of  property  of  the  immoveable  class  ; 
and  the  expression  is  in  use  to  the  present  day. 

The  other,  or  moveable  class  of  property,  was  known 
by  the  name  of  goodi  or  chatteU,  The  derivation  of  the 
word  chattel  has  not  been  precisely  ascertained  {%). 
Both  it  and  the  word  good9  are  well  known  to  be  still  in 
use  as  technical  terms  amongst  lawyers. 

3.  Real  and  Personal.  In  course  of  time,  and  from 
various  causes,  the  feudal  system  began  to  give  way. 
The  growth  of  a  commercial  spirit,  the  rising  power  of 
towns,  and  the  formation  of  an  influential  middle  class, 
combined  to  render  the  relation  of  lord  and  vassal  any- 
thing but  a  reciprocal  advantage  ;  and  at  the  restoration 
of  King  Charles  II.  a  final  blow  was  given  to  the  whole 
system  (/).  Its  form  indeed  remained,  but  its  spirit 
was  extinguished.  The  tenures  then  became  less  bur- 
densome to  the  owner,  and  less  troublesome  to  the  law 
student ;  and  the  Courts  of  law,  instead  of  being  occu- 
pied with  disputes  between  lords  and  tenants,  had  their 
attention  more  directed  to  controversies  between  dif- 
ferent owners,  and  to  fresh  subject  matters  of  dispute. 
Now,  to  an  owner  who  had  been  deprived  of  his  land 
the  law  allowed  restitution,  and  the  action  by  which  he 
pursued  this  remedy  was  called  an  actio  in  rem  or  actio 
realit  (k),  terms  which  are  anglicised  by  the  phrase  real 
action.  By  such  an  action  the  specific  and  identical 
thing  or  ret  claimed  might  be  recovered,  and  the  owner 
put  in  actual  possession  thereof.    Hence  the  reason  of 

(^)  Co.Litt.6a;Shep.Touch.  (/)  By  statute  12  Car.  II.  c. 

91.  24. 

(i)   2   Bl.  Com.  386  ;   Good-  (it)  Bracton  fol.  101  b,  159  b  ; 

eve's  Real  Pro.  8.  Fleta  fol.  1. 
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the  expreseion,  the  word  real  being  here  used  not  in  its 
ordinary  meaning,  but  in  a  technical  sense  to  indicate 
capability  of  specific  restitution.  But  the  law  stopped 
short  of  granting  a  like  redress  to  one  who  bad  been 
wrongfully  deprived  of  his  goods.  In  respect  to 
this  class  of  property  the  remedy  then  given  by  law  to 
the  owner  was  an  action  for  the  delivery  of  the  goods 
or  their  value,  which  was  therefore  called  an  actio 
pertonalis  (I),  Actions  being  accordingly  classed  as 
real  and  pertonal,  the  former  having  reference  to  land 
and  the  latter  to  goods  {m)y  it  hence  came  about  that 
the  essential  difference  between  land  and  goods  was 
found  in  the  remedies  for  the  deprivation  of  either. 
The  two  great  classes  of  property  accordingly  began  to 
acquire  two  other  names  more  characteristic  of  their 
difference,  lands  and  tenements  being  called  real  pro- 
pert^i  and  goods  and  cha.tiela  personal  property,  after  the 
actions  which  were  respectively  applicable  to  each. 

Sir  William  Blackstone,  however,  gives  a  different 
reason,  and  says  that  personal  property  is  so  described, 
because  it  is  that  which  may  attend  the  owner's  person 
wherever  he  thinks  proper  to  go  (n).  But  in  answer  to 
this  it  has  been  pointed  out  by  Mr.  Williams  and  others 
that  it  was  not  until  the  feudal  system  had  lost  its  hold 
that  lands  and  tenements  were  called  real  property,  and 
goods  and  chattels  personal  property  (o).  And  by  the 
time  that  the  phrase  had  come  into  use  goods  and 
chattels  had  become  too  numerous  and  important  to 
attend  the  persons  of  their  owners. 


(0  3  Bl.  Com.  146,  413  ;  P.  &      492  ;  Co.  Litt.  284  b,  285  a ;  3 
M.  Hist.  Eng.  Uw  II.  162,  173       Bl.  Com.  177. 
sqq.  (w)  2  Bl.  Com.  16,  384     3  Bl. 


(m)  Glanville,  lib.  X.  c.  13 
Bracton,  lib.  III.  fol.  101  b,  par 
1  ;  102  b,  par.  4  ;  Britton,  1  b 
Fleta,  lib.  I,  c.  1  ;  Litt.  sees.  444, 


Com.  144. 

(o)  Wms.  Real   Property,  7  ; 
P.  &  M.  Hist.  Eng.  Law,  II.  2. 
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The  terms  rmd  property  and  pertatMl  property  sre  now 
more  commonly  need  than  the  old  terms  tenements  and 
hereditamentt^  goode  and  ehatteU,  The  old  terms  were, 
indeed,  suited  only  to  the  feudal  times  in  which  they 
originated.  Great  changes  have  taken  place  since  those 
times,  for  commerce  has  been  widely  extended,  loans  of 
money  at  interest  have  become  common  (/?),  and  the 
funds  have  engulfed  an  immense  mass  of  wealth.  Both 
classes  of  property  have  accordingly  been  increased  by 
fresh  additions.  Within  the  new  names  of  real  and 
personal  many  kinds  of  property  ai*e  now  included,  to 
which  our  forefathers  were  quite  strangers.  And  the 
simple  division  into  immoveable  tenements  and  move- 
able chattels  has  become  lost  in  the  many  exceptions  to 
which  time  and  altered  circumstances  have  given  rise. 
Thus,  e,g,  shares  in  mines  and  railways,  which  are  suf- 
ficiently immoveable,  are  personal  property,  as  also  is 
every  interest  in  land  acquired  under  the  Mining  Act  of 
1874  {q) ;  whilst  a  dignity  or  title  of  honour,  which  one 
would  think  to  be  as  locomotive  as  its  owner,  is  not  a 
chattel  but  a  tenement  (r).  Mining  and  railway  shares 
are  made  personal  by  the  different  acts  of  parliament 
under  the  authority  of  which  they  have  originated.  And 
titles  of  honour  are  real  property,  because  in  ancient 
times  such  titles  were  annexed  to  the  ownership  of 
various  lands  («). 

But  the  most  remarkable  exception  to  the  original 
rule  occurs  in  the  case  of  a  lease  of  lands  or  houses  for 
a  term  of  years.  The  interest  which  the  lessee,  or  person 


(p)  Such  loans  were  formerly  Bq.  34  ;  7  W.N.  163. 

considered  unchristian.     Glan-  (r)  Co.  Litt.  20  a,  n  (3)  ;  Earl 

ville,  lib.  7,  c.  16  ;  lib.  10,  c.  3  ;  Ferrers  case^  2  Eden,  App.  p. 

I  Reeves's  Hist.  119,  262.  373. 

iq)  37  Vic.  No.l3,  s.  18  ;   Wil-  («)  1  Hallam's  Mid.  Ages,  158. 
liams  v.i^oWiMon,  12  N,S.W.R., 
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who  has  taken  the  lease,  posseases,  is  not  his  real  (i), 
but  his  personal  property.  It  is  but  a  'chattel  («), 
though  the  rent  may  be  only  nominal,  and  the  term 
ninety  or  even  a  thousand  years.  This  seeming 
anomaly  is  thus  explained.  While  the  feudal  system 
was  in  full  vogue  in  England  towns  and  cities  were  not 
of  any  very  great  and  general  importance.  Their  in- 
fluence was  local  and  partial,  and  their  laws  and  customs 
were  frequently  peculiar  to  themselves  (v).  Agricul- 
ture, though  sufficiently  neglected,  was  then  of  far  more 
importance  than  commerce  ;  and  from  the  necessities 
of  agriculture  arose  many  of  our  ancient  rules  of  law. 
That  the  most  ancient  leases  must  have  been  principally 
farming  leases,  is  evident  from  the  specimens  of  which 
copies  still  remain  (w),  and  also  from  the  circumstance 
that  the  word  farm  applies  as  well  to  anything  let  on 
lease,  or  let  to  farm,  as  to  a  farm  house  and  the  lands 
belonging  to  it.  Thus  we  hear  of  farmers  of  tolls  and 
taxes,  as  well  as  of  farmers  engaged  in  agriculture. 
Farming  required  but  little  capital  in  those  days  (x), 
and  farmers  were  regarded  more  as  bailiffs  or  servants, 
accountable  for  the  profits  of  the  land  at  an  annual  sum, 
than  as  having  any  property  of  their  own  (y).  If  the 
farmer  was  ejected  from  his  land  by  any  other  person 
than  his  landlord,  he  could  not,  by  any  It- gal  process, 
again  obtain  possession  of  it.  His  only  remedy  was  an 
action  for  damages  against  his  landlord  (z),  who  was 


(0  Bracton,  lib.  2,  fol.  27  a,  leases, 

par.  1.  (a?)  See  as  to  the  bad  state  of 

(m)  Co.  Litt.  46  a  ;   Green  v.  agriculture,    3    Hallam^s    Mid. 

Burrows,  1  S.C.R.,  N.S.  186.  Ages,  365  ;  2  Hume's  Hist.  Eng. 

(v)  See  as  a  specimen,  Bac.  349. 

Abr.  tit.  Customs  of  London.  (y)  Gilb.    Tenures,    39,    40  ; 

(w)  See  Madox's  Formulare  Watkins  on   Descents,  113  ;    2 

Anglicanum,    tit.    Demise     for  81.  141. 

Years,  in  which  the  great  ma-  (s)  3  31.  157, 158,  200. 
jority  of  leases  given  are  farming 
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bpand  to  warrant  him  qniet  possession  (a).  The  farmer 
could  therefore  be  scarcely  said  to  be  the  owner  of  the 
land,  even  for  the  term  of  the  lease  ;  for  his  interest 
wanted  the  essential  incident  of  real  property,  the 
capability  of  being  restored  to  its  owner.  Snch  an  inter- 
est in  land  had,  moreover,  nothing  military  or  feudal  in 
its  nature,  and  was,  consequently,  exempt  from  the 
feudal  rule  of  descent  to  the  eldest  son  as  heir  at  law. 
Being  thus  neither  real  property,  nor  feudal  tenement, 
it  could  be  no  more  than  a  chattel ;  and  when  leases 
became  longer,  more  valuable,  and  more  frequent,  no 
change  was  made ;  but  to  this  day  the  owner  of  an 
estate  for  a  term  of  years  possesses  in  law  merely  a 
chattel.  His  leasehold  estate  is  only  his  personal  pro- 
perty, however  long  may  be  the  term  of  years,  or  how- 
ever great  the  value  of  the  premises  comprised  in  his 
lease  (b). 

4.  Corporeal  and  Incorporeal.  Besides  the  division 
of  property  into  real  and  personal,  there  is  another 
classification  which  deserves  to  be  mentioned,  namely, 
that  of  corporeal  and  incorporeal.  It  is  evident  that  all 
property  is  either  of  one  of  these  classes  or  of  the  other ; 
it  is  either  visible  or  tangible,  or  it  is  not  (c).  Thus  a 
house  is  corporeal,  but  the  annual  lent  payable  for  its 
occupation  is  incorporeal.  So  an  annuity  is  incor- 
poreal ;  "  for,  though  the  money,  which  is  the  fruit  or 
product  of  this  annuity,  is  doubtless  of  a  corporeal 
nature,  yet  the  annuity  itself,  which  produces  that 
money,  is  a  thing  invisible,  has  only  a  mental  existence, 

(a)  Bac.  Abr.  tit.  Leases  and  sidered  as  such  ;  and  s«e  Swift, 

Terms  for  Years,  and  Covenant  v.    Swift,  1  De  G,  F.  &  J.  160 

(B).  173  ;  Belaney  v.  Bela^iey,  L.R., 

(6)  Qtia«rc,  however,  whether  2  Ch.  App.  138. 
Lord  Coke  would  have  agreed  (c)  Bract,  lib.  1,  c.  12,  par.  3  ; 

that  a  lease  for  years  is  personal  lib.  2,  c  5,  par.  7  ;  Fleta,  lib.  3, 

property    or    personal    estate,  c.  1,  s,  4. 
though  it  is  now  clearly  con- 
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and  cannot  be  delivered  over  from  hand  to  hand  '*  (i). 
Corporeal  property,  on  the  other  hand,  is  capable  of 
manual   transfer ;    or,  as  to  snch  as  is  immoveable, 
possession  may  actually  be  given  np.    Frequently  the 
possession  of  corporeal  property  necessarily  involves 
the  enjoyment  of  certain  incorporeal  rights ;  thus,  the 
owner  of  a  parcel  of  land,  which  is  corporeal  property, 
may  have  a  right  of  way,  or  a  right  of  common  over 
another  parcel  of  land  ;  and  this  right  of  way,  or  of 
common,  is  an  incorporeal  kind  of  property  which  may 
be  appendant  or  attached,  as  it  were,  to  the  first  parcel 
of  land  and  constantly  belong  to  every  owner  thereof. 
But  in  some  cases  jiroperty  of  an  incorporeal  nature 
exists  apart  from  the  ownership  of  anything  corporeal, 
forming  a  distinct  subject  of  possession  ;  and,  as  such, 
it  may  frequently  be  required  to  be  transferred  from 
one  person  to  another.    An  instance  of  this  separate 
kind  of  incorporeal  property  occurs  in  the  case  of  a 
rent-charge  or  right  of  receiving  an   annual   sum  of 
money  payable  out  of  certain  lands.    In  the  transfer  or 
conveyance  of  incorporeal  property,  when  thus  alone 
and  self-existent,  formerly  lay  the  practical  distinction 
between   it  and  corporeal  property.     For,  in  ancient 
times,  the  impossibility  of  actually  delivering  up  any 
thing  of  a  separate  incorporeal  nature,  rendered  some 
other  means  of  conveyance  necessary.    The  most  ob- 
vious was  writing ;    which  was    accordingly    always 
employed  for  the  purpose,  and  was  considered  indis- 
pensable to  the  separate  transfer  of  every  thing  incor- 
poreal (e)  ;  whilst  the  transfer  of  corporeal  property, 
together  with  such  incorporeal  rights  a^  its  possession 
involved,  was  long  permitted  to  take  place  without  any 


(d)  2  Bl.  20.  (e)  Co.  Utt.  9  a. 
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written  docnment  {f).  Incorporeal  property,  in  our 
present  highly  artificial  state  of  society,  occupies  an 
important  position  ;  and  such  kinds  of  incorporeal  pro- 
perty as  are  of  a  real  nature  will  hereafter  be  spoken  of 
more  at  large.  But  for  the  present,  let  us  give  our 
undivided  attention  to  property  of  a  corporeal  kind  ; 
and,  as  to  this,  the  scope  of  our  work  embraces  one 
branch  only,  namely,  that  which  is  real,  and  which, 
having  been  formerly  descendible  to  heirsy  is  known  in 
law  by  the  name  of  her  edit  amenti.  Estates  or  interests 
in  corporeal  hereditaments,  or  what  is  commonly  called 
landed  property,  will  accordingly  form  our  next  subject 
for  consideration. 

(/)    Co.  Litt.  48  b,  121  b,  143  a,  271  b,  n  (f). 
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OP  CORPOREAL  HEREDITAMENTS. 

Before  proceeding  to  consider  the  estates  which  may 
be  held  in  corporeal  hereditaments  or  landed  property 
it  is  desirable  that  the  legal  terms  made  use  of  to 
designate  such  property  should  be  understood  ;  for  the 
nomenclature  of  the  law  differs  in  some  respect  from 
that  which  is  ordinarily  employed.     Thus, 

1.  Messuasre.  The  term  "  messuage  "  is  that  generally 
used  by  lawyers  to  indicate  a  house,  and  was  formerly 
considered  as  of  more  extensive  import  than  the  word 
house  (a).  But  such  a  distinction  is  not  now  to  be  relied 
on  (h).  Both  the  term  messuage  and  house  will  com- 
prise adjoining  outbuildings,  the  orchard,  and  curtilage 
or  court  yard,  and,  according  to  the  better  opinion,  these 
terms  will  include  the  garden  also  (c). 

2.  Tenement.  The  word  "tenement*  is  often  used 
in  law,  as  in  ordinary  language,  to  signify  a  house.  It 
is  indeed  the  regular  synonym  which  follows  the  term 
messuage :  a  house  usually  being  described  in  deeds  as 
"  all  that  messuage  or  tenement/'  But  the  more  com- 
prehensive meaning  of  the  word  tenement,  to  which  we 
have  before  adverted  (d),  is  still  attached  to  it  in  legal 
interpretation,  whenever  the  sense  requires  (e), 

(a)   Thomas  v.  Lane^  3  Ch.  Ca.  Jac.526  ;  LordGrosvenorv.ffamP' 

26  ;  Keilw.  57.  sUad  Junction  Ry.  Co.,  1  De  G.  & 

{b)     Dog  d.  Clements  v.  Collins,  J.,  446  ;   Cole  v.  West  London  and 

2  T.R.489,502  ;  1  Jarm.on  Wills,  Crystal  Palace  Ry.  Co.,  27  Beav 

740  (3rd  ed.),  735  (5th  ed.)  242. 

(c)  Shep.  Touch.  94  ;  Co.  Litt.  {d)  Introductory  Chapter, 

b,  n  (1)  ;  Smtthson  v.  Cage,  Cro.  {e)  2  BI.  Com.  16,  17,  69. 
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3.  Land.  In  general  law  the  word  **land"  compre- 
hends any  ground,  soil,  or  earth  whatsoever  (/)  ;  but  its 
strict  and  primary  import  is  arable  land  (^).  It  will, 
however,  include  castles,  houses,  and  outbuildings  of  all 
kinds  ;  for  the  ownership  of  land  carries  with  it  every- 
thing both  above  and  below  the  surface,  the  maxim 
being  cujus  e$t  solumy  ejus  est  usque  ad  coelum.  A  p  )nd 
of  water  is  accordingly  described  as  land  covered  with 
water  (A) ;  and  a  grant  of  land  includes  all  mines  and 
minerals  under  the  surface  (t),  unless  these  are  expressly 
excepted  from  the  grant  (J)  or  by  the  conveyance  (Je). 
This  extensive  signification  of  the  word  land  may,  how- 
ever, be  controlled  by  the  context  ;  for  where  land  is 
spoken  of  in  plain  contradistinction  to  houses,  it  will 
not  be  held  to  comprise  them  ;  and  the  term  does  not 
usually  include  incorporeal  hereditaments  (/).  When 
used  in  an  act  of  parliament,  since  1852,  this  word  bears 
a  special  meaning  and  includes  messuages,  tenements, 
and  hereditaments  corporeal  or  incorporeal  of  any 
tenure  or  description,  and  whatever  may  be  the  estate 
or  interest  therein,  unless  where  a  contrary  intention 
appears  (i»).  And  in  the  Real  Property  Act,  and  all  in- 
struments purporting  to  be  made  orexecuted  thereunder, 
it  bears  a  very  extensive  signification  ;  for,  unless  the 
context  and  subject-matter  otherwise  require,  it  means 
"land,  messuages,  tenements,  and  hereditaments  cor- 
poreal and  incorporeal  of  every  kind  and  description  or 
any  estate  or  interest  therein,  together  with  all   paths 


(/)  Co.  Litt.  4  a ;  Shep  Touch.  (Jc)  Earl  of  Cardigan  v.  A  rmi- 

92  ;  2  Bl.  Com.  17  ;  CooAi,  dem.,  tage^  2  B  &  C.  197,  211. 

Yales,  vouchee  4  Bing.  90.  (/)  1  Jarman  on    Wills,  738 

Or)  Shep.  Touch.  92.  (3rd  ed.). 

(K)  Co.  Litt.  4  b.  (m)  16  Vic.  No.  1,  s.  6  ;  Act. 

(t)  2  Bl.  Com.  18.  No.  4,  1897,  s.  21  ;  &  see  Exp. 

(j)  See  48  Vic  No.  18,  s.  7  ;  McGregor,  2  N.S.W  R.  45. 
also  Appendix  B  (3),  (4),  &  (5). 
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passages,  ways,  watercourses,  liberties,  privileges,  ease- 
ments, plantations,  gardens,  mines,  minerals,  quarries, 
and  all  trees  and  timber  thereon  or  thereunder  lying  or 
being  unless  any  such  are  specially  excepted  "  (n). 

4.  Premises.  This  word  is  frequently  used  in  law 
in  its  proper  etymological  sense  of  that  which  has  been 
before  mentioned  (o).  Thus,  after  a  recital  of  various 
facts  in  a  deed,  it  frequently  proceeds  *'  in  consideration 
of  the  premises,^^  meaning  in  consideration  of  the  facts 
before-mentioned ;  and  property  is  seldom  spoken  of 
as  premises^  unless  a  description  of  it  is  contained  in 
some  prior  part  of  the  deed. 

5.  Estate.  This  word  is  also  one  that  deserves 
notice.  It  is  derived  from  the  Latin  word  status  (p) 
which  was  used  in  Roman  Law  to  denote  the  personal 
condition  in  law  of  an  individual  (q).  In  English  law 
the  term  signified  at  first  the  nature  of  a  man's  con- 
dition with  respect  to  land,  and  then  the  extent  of  his 
interest  therein  (r).  The  degree  of  interest  which  a 
person  has  in  lands  or  tenements  is  therefore  called  his 
estate  therein  («).  So  that,  if  a  man  grants  all  his  estate 
in  a  piece  of  land  to  A  and  his  heirs,  everything  that  he 
can  possibly  grant  therein  shall  pass  (t).  The  word 
estate  is  also  used  in  a  third  sense  to  denote  the  whole 
of  what  one  owns,  either  of  land  or  goods,  as  e.g.  in  a 
will  whereby  a  man  disposes  of  all  his  estate  both  real 
and  personal  (u) ;  and  again  in  a  more  restricted  sense 
to  denote  a  particular  parcel  of  land,  as,  my  estate  at 
Northwood  (v).    In  acts  of  parliament  since   1852  it 

(n)  Act  No.  25, 1900,  s.  3.  26  a,  199  b. 

{o)  Doe  d.  Biddulph  v.  Meahin,  {s)  Co.  Litt.  345  a. 

1  East,  456  ;  1  Jarman  on  Wills,  (0  2  Bl.Com  103. 

739.  (uJ    Coard  v  Holdei-ytess,  24 

(p)  Co.  Litt.  9  a.  L.J.  Ch.  388. 

Iq)  Sandars'  Inst.  Just.  14.  (?')    Doe  d.   Beach  v  Earl  of 

(;•)  Glanv.  V.   1  ;   Bract,  fol.  Jersetj,  1  B.  &  Aid.  650. 
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means  any  estate  or  interest,  charge,  right,  title,  claim, 
demand,  lien,  or  incumbrance,  at  law  or  in  equity, 
unless  a  more  limited  meaning  is  indicated  by  the  con- 
text (w). 

6.  Correlative  words.  It  may  be  added  that  such 
correlative  words  as  donor  and  donee,  lessor  and  lessee, 
mortgagor  and  mortgagee,  and  many  others  of  a  like  ter- 
mination, are  used  in  law  to  distinguish  the  person  from 
whom  an  act  proceeds  from  the  person  for  or  towards 
whom  it  is  done.  Thus,  a  mortgagor  is  one  who  yields 
his  land  in  mortgage,  the  mortgagee  is  he  who  receives 
it ;  a  lessor  is  one  who  grants  a  lease,  the  lessee  is  he  to 
whom  the  lease  is  granted. 

Most  of  the  words  used  in  the  description  of  property 
have,  however,  no  special  technical  meaning,  but  are 
construed  according  to  their  usual  sense  (at)  ;  and,  as  to 
such  words  as  have  a  technical  import  more  compre- 
hensive than  their  ordinary  meaning,  the  intention  of 
the  parties  is  frequently  explained  by  the  additional  use 
of  ordinary  words. 

(w)  16  Vic.  No,  1,  s.  6  ;  Act  acre,  rood,  herbage,  &c.,  Shep. 
No.  4,  1897,  s.  21.  Touch.  93  et  seq. 

{x)  As  farm,  meadow,  pasture, 
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CHAPTER   I. 

OP  AN  ESTATE  FOR  LIFE. 

It  seldom  happens  that  any  subject  is  brought 
frequently  to  a  person's  notice,  without  his  forming 
concerning  it  opinions  of  some  kind.  And  such 
opinions  carelessly  picked  up  are  often  carefully  re- 
tained, though  in  many  cases  they  are  wrong,  and  in 
most  inadequate.  The  subject  of  property  is  so  gener- 
ally interesting,  that  few  persons  are  without  some 
notions  as  to  the  legal  rights  appertaining  to  its 
possession  ;  but  unprofessional  persons  mostly  enter- 
tain notions  of  a  wrong  kind.  They  consider  that  what 
is  a  man's  own  he  may  do  as  he  likes  with  ;  and  with 
this  broad  principle  they  generally  set  out  on  such  legal 
adventures  as  may  happen  to  lie  before  them.  They 
.  begin  at  a  point  at  which  the  lawyer  stops,  or  at  which 
indeed  the  law  has  not  yet  arrived,  nor  ever  will ;  but 
towards  which  it  is  still  continually  approximating. 
Now  the  student  of  law  must  forget  for  a  time  that,  if 
he  has  land,  he  may  let  it,  or  leave  it  by  his  will,  or 
mortgage  it,  or  sell  it,  or  settle  it.  He  must  humble 
himself  to  believe  that  he  knows  as  yet  nothing  about 
it ;  and  he  will  find  that  the  attainment  of  the  ample 
power  which  is  now  possessed  over  real  property  has 
been  the  work  of  a  long  period  of  time  ;  and  that  even 
now  a  common  purchase  deed  of  a  piece  of  freehold 
land  cannot  be  explained  without  going  back  to  the 
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reign  of  Henry  VIII  (a),  or  an  ordinary  settlement  of 
land  without  recourse  to  the  laws  of  Edward  I.  (b) 
That  such  should  be  the  case  is  certainly  a  matter  of 
regret.  History  and  antiquities  are  no  doubt  interest- 
ing and  delightful  studies,  in  their  proper  place ;  but 
their  perpetual  intrusion  into  modern  practice,  and  the 
absolute  necessity  of  some  acquaintance  with  them  give 
rise  to  much  of  the  difficulty  experienced  in  the  study 
of  the  law,  and  to  many  of  the  errors  of  its  less  studious 
practitioners. 

No  absolute  ownership,  The  first  thing  then  that 
the  student  has  to  do  is  to  get  rid  of  the  idea  of  absolute 
ownership  of  land  by  individuals.  Such  an  idea  is 
quite  unknown  to  English  law,  and  equally  so  the  law 
of  New  South  Wales  (<?).  No  man  is  in  law  the  absolute 
owner  of  lands,  except  the  King.  A  subject  can  only 
hold  an  estate  in  them. 

Estates  may  be  considered  in  regard  to  either  their 
Quantity  or  their  Quality.  The  quantity  of  an  estate  is 
measured  by  its  duration,  which  may  be  for  some  uncer- 
tain period,  such  as  a  man's  life  ;  or  for  some  certain  but 
restricted  period,  such  as  a  term  of  years  ;  or  altogether 
unrestricted,  that  is,  for  ever.  In  regard  to  quantity, 
estates  are  classified  as  freehold,  or  less  than  freehold. 
The  quality  of  an  estate  depends  upon  the  mode  of  its 
enjoyment,  that  is,  whether  it  is  vested  in  one  peruon 
only,  in  which  case  it  is  said  to  be  held  "  in  severalty  "; 
or  whether  it  is  held  by  a  plurality  of  holders  "jointly* 
or  *'in  common."  We  shall  treat  first  of  freehold 
estates. 


fa)  27  H.  VIII.  c.  10,  Stai.  of  tail  owe  their  origin. 

Uses.  (c)  A.  G.y  Brown,  2  S.C.R  , 

(6)  13  Edw.  I.  c.  1,  De  Donis  App.  30,  33-36,39. 
conditionalibus,  to  which  estates 
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I.  An  estate  for  life.  This  is  the  most  interesting 
and  perhaps  the  most  ancient  of  estates.  It  is  one  that 
is  held,  or  is  capable  of  being  held  during  the  subsist- 
ence of  a  life  or  lives.  Soon  after  the  commencement 
of  the  feudal  system,  to  which  our  laws  of  real  property 
owe  so  much  of  their  character,  an  estate  for  life  seems 
to  have  been  the  smallest  estate  in  the  conquered  lands 
which  the  military  tenant  was  disposed  to  accept  (d). 
This  estate  was  inalienable,  unless  the  lord^s  consent 
could  be  obtained  (<?).  A  grant  of  lands  to  A.  B.  was 
in  those  times  a  grant  to  him  as  long  as  he  could  hold 
them,  that  is,  during  his  life  and  no  longer  (J)  ;  for 
feudal  donations  were  not  extended  beyond  the  precise 
terms  of  the  gift  by  any  presumed  intent,  but  were 
taken  strictly  (^).  On  the  tenant's  death  the  lands 
reverted  to  the  lord  or  grantor.  If  it  was  intended  that 
the  descendants  of  the  tenant  should  at  his  decease 
succeed  him  in  the  tenancy,  this  intention  was  expressed 
by  additional  words  of  grant;  the  gift  being  made  in 
such  case  to  the  tenant  and  his  heirs,  or  with  other 
words  expressive  of  the  intention.  The  heir  was  thus 
a  nominee  in  the  original  grant.  He  took  everything 
from  the  grantor,  nothing  from  his  ancestor.  So  that 
**  the  ancestor  and  the  heirs  took  equally  as  a  succession 
of  usufructuaries,  each  of  whom  during  his  life  enjoyed 
the  beneficial,  but  none  of  whom  possessed,  or  could 
lawfully  dispose  of,  the  direct  or  absolute  dominion  of 
the  property  (h).  However,  it  was  not  long  after  the 
introduction  of  the  feudal  system  into  England  before 


(d)  Watk.  Descents,  107  (113  (/)  Bracton,  lib.  2,  fol.  92  b, 
4th  ed.)  ;  1  ilallam's  Mid.  Ages,  par.  6. 

IGO.  (//)  Wright's  Tenures,  17,  152. 

(e)  Wric^ht's  Tenures,   29  ;  2  (/i)  Co.  Litt.  191  a,  n  (l),vi.  5  ; 
Bl.  Com.  57.  Burgess  v  Wheate,  1  W.  Bl.  133. 
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the  restriction  on  alienation  began  to  be  relaxed  (t). 
Subsequently,  by  a  statute  of  Edw.  I.  (;)  the  right  of 
every  freeman  to  sell  at  his  own  pleasure  his  lands  or 
tenements,  or  part  thereof,  was  expressly  recognised.  At 
a  Btill  later  period  the  power  of  testamentary  alienation 
was  bestowed  {kj,  and  at  the  present  day  the  right  to 
dispose  of  property  is  not  only  established,  but  has 
become  inseparable  from  its  possession  (/).  Moreover, 
the  old  feudal  rule  of  strict  construction  has  long  since 
given  way  to  the  contrary  maxim,  that  every  grant  is  to 
be  construed  most  strongly  against  the  grantor  (w).  Yet, 
so  deeply  rooted  are  the  feudal  principles  of  our  law  of 
real  property,  that,  in  the  case  before  us,  the  ancient 
Interpretation  remains  unaltered.  It  is  still  the  law 
that  a  conveyance  to  A.B.  simply,  without  more,  confers 
only  an  estate  for  his  life  («),  which  estate  will  termin- 
ate at  his  death,  even  though  he  may  have  alienated  it 
to  another. 

The  most  remarkable  effect  of  this  antiquated  rule 
has  been  its  frequent  defeat  of  the  intentions  of  un- 
learned testators  (a),  who,  in  leaving  their  lands  and 
houses  to  the  objects  of  their  bounty,  were  seldom  aware 
that  they  were  conferring  only  a  life  interest  ;  though, 
if  they  extended  the  gifts  to  the  heirs  of  the  parties,  or 
happened  to  make  use  of  the  word  estate^  or  some  other 
such  technical  term,  their  gift  or  devise  included  the 
whole  extent  of  the  interest  they  had  power  to  dispose 

(i)  Leg.  Hen.  I.  70  ;  1  Reeves'  Ware  v  Cann,  10  B.  &  C.  433 

Hist.  Eng.  Law,  43,  44  ;  Co.  Litt.  (ni)  Shep.  Touch.  88  ;  Broom's 

191  a,  n  (1),  vi.  6.  Maxims,  694  (6th  ed.) 

j)  18  Edw.  L  c.  1.  (w)  Litt.  s.  283  ;  Co.  Litt.  42  a  ; 


Q")  18  E 
WByJ 


.r32  Hen.  VIII.  c.  1,  as  2  Bl.  121  ;  Lucas  \  Brandreth, 

to  estates  in  fee  simple,  and  by  28  Beav.  274. 

29  Car.  II.  c.  3,  s.  12  as  to  estates  (a)    2  Jarman  on  Wills   247, 

held  for  the  life  of  another  per-  3rd  ed.,  267, 4th  ed.  &  cases  there 

son.    See  Jarman  on  Wills,  65  cited. 

(3rd  ed.)  (6)  Thorley  v  Hill,  13  N.S.W 

(0  Litt.  s.  360  ;  Co.  Litt.  223  a;  R.  20. 
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of  (h),  **  Generally  speaking,"  says  Lord  Mansfield  (<?), 
''no  common  person  has  the  smallest  idea  of  any 
difference  between  giving  a  horse  and  a  quantity  of 
land.  Common  sense  alone  would  never  teach  a  man 
the  difference  ;  but  the  distinction  which  is  now  clearly 
established  is  this  : — If  the  words  of  the  testater  denote 
only  a  deicription  of  the  tpecific  estate  or  J^nd  devised, 
in  that  case,  if  no  words  of  limitation  are  added,  the 
devisee  has  only  an  estate  for  life.  But  if  the  words 
denote  the  quantum  of  interest  or  property  that  the 
testator  has  in  the  lands  devised,  then  the  whole  extent 
of  such  his  interest  passes  by  the  gift  to  the  devisee. 
The  question,  therefore,  is  always  a  question  of  con- 
struction upon  the  words  and  terms  used  by  the  tes- 
ter." Such  questions,  as  may  be  imagined,  were 
sufficiently  numerous,  till  at  length  a  statutory  remedy 
was  applied  {d).  And  now  with  regard  to  wills  made 
after  the  year  1839  the  rule  is  that  where  any  real 
estate  is  devised  to  any  person  without  words  of  limita- 
tion, such  devise  shall  be  construed  to  pass  the  fee 
simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real 
estate,  unless  a  contrary  intention  shall  appear  by  the 
will  («).  But  the  old  rule  is  still  in  force  with  regard 
to  deeds  (/*),  though  it  is  usual  and  proper  in  conferring 
a  life  estate  to  limit  the  lands  to  the  grantee  "  during 
his  life  "(^). 

Varieties  of  life  estates. 

1.  An  estate  pur  autre  vie.  If  the  owner  of 
an  estate  for  his  own  life  should  dispose  thereof,  the 

(c)  Hogan  v  Jackson^  Cowp.  Clark  on  Interpretation  of  Deeds 

306.  p  295. 

(<0  3  Vic.  No  5.  s.  2,  adopting  (gr)  Prideaux  Prec.  Con  v.  190, 

7  Wm.  IV.  and  1  Vic.  c  26.  196,  229  (7th  ed.) ;  Davidson's 

ifi)  Act  No.  13,  1898,  s.  24.  Prec.  Conv.  III.  Pt.  II.  p.  984 

(fj    Elphinstone,    Norton,   &  (3rd  ed.). 
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new  owner  will  become  entitled  to  an  estate  for  the 
life  of  the  former.  This,  in  the  Norman  French, 
with  which  om*  law  still  abounds,  is  called  an  estate 
pur  autre  vie  (A) ;  and  the  person  for  whose  life 
the  land  is  holden  is  still  called  the  cestui  que  vie.  In 
this  case,  as  well  as  in  that  of  an  original  grant,  the  new 
owner  was  formerly  entitled  to  enjoy  the  property  only 
80  long  as  he  lived,  unless  the  grant  were  expressly 
extended  to  his  heirs  ;  so  that,  in  case  of  the  decease  of 
the  new  owner  in  the  lifetime  of  the  cestui  que  vie,  the 
land  was  left  without  an  occupant  se  long  as  the  life  of 
the  latter  continued,  for  the  law  would  not  allow  him 
to  re-enter  after  having  parted  with  his  life-estate  (»). 
Therefore,  as  no  one  had  a  right  to  the  property,  any- 
body might  enter  the  land ;  and  he  that  first  entered 
might  lawfully  retain  possession  so  long  as  the  cestui 
que  vie  lived  (j).  The  person  who  had  so  entered  was 
called  a  general  occupant.  If,  however,  the  estate  had 
been  granted  to  a  man  and  his  heirs  during  the  life  of 
the  cestui  que  vie^  the  heir  might  enter  and  hold  posses- 
sion, and  in  such  a  case  he  was  called  in  law  a  special 
occupant^  having  a  special  right  of  occupation  by  the 
terms  of  the  grant  {k).  To  remedy  the  evil  occasioned 
by  property  remaining  without  an  owner,  it  was  pro- 
vided by  a  clause  in  a  famous  statute  passed  in  the  reign 
of  King  Charles  II.  (l\  that  the  owner  of  an  estate  pur 
autre  me  might  dispose  thereof  by  his  will ;  that  if  no 
such  disposition  should  be  made,  the  heir,  as  occupant, 
should  be  charged  with  the  debts  of  his  ancestor ;  or, 
in  case  there  should  be  no  special  occupant,  it  should 

(^)  Litt.  sec.  66.  fj)  Co.  Litt.  41b  .  2  Bl.  258  ; 

(i)  In  very  early  times  the  law  2  Steph.  Com.  445. 

was  otherwise.    Brac.  lib.  II,  c.  (k)  Atkinson  v  Bakery  4  T.R. 

9,  fol.  27a ;  lib.  IV.  tr.  3,  c.  9,  229. 

par.  4,  fol.  263a  ;  Fleta,  lib.  III.  (l)  The  Statute  of  Frauds,  29 

c  12,  s.  6  ;  lib.  v.,  c.  6,  s.  16.  Car.  II.,  c.  3,  s.  12. 
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go  to  his  executors  or  administrators,  and  be  subject  to 
the  payment  of  his  debts,  of  course  only  during  the 
residue  of  the  life  of  the  cestui  que  vie.  In  the  con- 
struction of  this  enactment  a  question  arose,  whether  or 
not,  supposing  the  owner  of  an  estate  pur  autre  vie  died 
without  a  will,  the  administrator  was  to  be  entitled  for 
his  own  benefit,  after  paying  the  debts  of  the  deceased. 
An  explanatory  act  was  accordingly  passed  in  the  reign 
of  King  George  II.  (m)  by  which  the  surplus  after  pay- 
meilt  of  debts  was,  in  case  of  intestacy,  made  distribut- 
able amongst  the  next  of  kin,  in  the  same  manner  as 
personal  estate.  By  the  statute  for  the  amendment  of 
the  laws  with  respect  to  wills  (n),  the  above  enactments 
were  both  repealed,  to  make  way  for  more  comprehen- 
sive provisions  to  the  same  effect.  In  consequence 
however,  of  subsequent  statutes,  known  as  Lang's  Act  (a) 
and  the  Probate  Act  of  1890  (6),  by  which  the  law  of 
descent  was  altered,  these  provisions  have  long  been 
without  effect,  and  have  therefore  been  omitted  from 
the  consolidated  statute  known  as  the  Wills,  Probate, 
and  Administration  Act  of  1898  (<?),  as  being  inap- 
plicable (d). 

Cestui  que  vie  may  be  ordered  to  be  produced. 
When  one  person  has  an  estate  for  the  life  of  another,  it 
is  evidently  his  interest  that  the  cestui  que  vie^  or  he  for 
whose  life  the  estate  is  holden,  should  live  as  long  as 
possible  ;  and,  in  the  event  of  his  decease,  a  temptation 
might  occur  to  a  fraudulent  owner  to  conceal  his  death. 
In  order  to  prevent  any  such  fraud,  it  is  provided  by  an 


(m)  14  Geo.  II.  e.  20,  s.  9  ;  see  (6)  54  Vic.  No.  25. 

Co.  Litt.  41b,  n  (5).  (c)  Act  No.  13,  1898. 

(n)  7  Wm.  IV.  &  1  Vic.  c.  26.  {d)  «ee  Table  prefixed  to  the 

ss.  3,  6,  adopted  by  3  Vic.  No.  6,  Act. 

(a)  26  Vic.  No.  20. 
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act  of  parliament  passed  in  the  reign  of  Queen  Anne  («), 
that  any  person  having  any  claim  in  remainder,  rever- 
sion, or  expectancy,  may,  upon  affidavit  that  he  hath 
cause  to  believe  that  the  cestui  que  vie  is  dead,  or  that 
his  death  is  concealed,  obtain  an  order  for  the  produc- 
tion of  the  cestui  que  vie  in  the  method  prescribed  by 
the  act ;  and,  if  such  order  be  not  complied  with,  then 
the  cestui  que  vie  shall  be  taken  to  be  dead,  and  any 
person  claiming  any  interest  in  remainder,  or  reversion, 
or  otherwise,  may  enter  accordingly.   The  act  authorises 
the  Lord  Chancellor  to  make  such  an  order  in  England. 
In  New  South  Wales  the  Supreme  Court  in  its  equitable 
jurisdiction  has  the  like  authority  (/).     The  act  also 
provides  (j)  that  any  person  having  an  estate  pur  autre 
«>,  who,  after  the  determination  of  such  estate,  shall 
continue  in  possession  of  any  lands  without  the  express 
consent  of  the  persons  next  entitled,  shall  be  adjudged 
a  trespasser,  and  may  be  proceeded  against  accordingly. 
2.  Determinable  life  estates.     At  the  present  day 
life  estates  are  very  common  interests  in  land,  and  there 
are  now  some  estates  which  may  not  even  last  a  life- 
time, but  are  yet  considered   in  law  as  life  estates. 
ThDS,  if  land  is  given  to  a  woman  dum  sola,  or  during 
her  widowhood,  or  quamdiu  se  bene  gesserit^  or  to  a  man 
or  woman  during  coverture,  or  to  a  man  until  he  shall 
become  bankrupt,  or  for  any  other  definite  period  of 
time  of  uncertain  duration  ;  in  all  these  cases  the  donee 
has  in  judgment  of  law  an  estate  for  life  determinable 
on  the  event  mentioned,  as  e.g,  by  the  woman  marrying, 
or  the  dissolution  of  the  coverture,  or  the  man  becoming 

ie)  6  Anne,  c.  i8.    See  Exp.  46  ;  Re  Otcen,  10  CD.  166  ;  Re 

Grant,  6  Ves.  512  ;  Exp.  Wfial-  Stevens,    31     CD.     320  ;     Exp. 

ley,  4    Russ.  561   ;  Re  Isaac,  i  Baker,  40  CD.  589. 

My.   &  Cr.  18  ;  Re  Lingen,  12  (0  9  Geo.  IV.  c.  83,  s.  II. 

Sim.  104;  Re  C/oasey,  2  Sm.  6rG.  (^)  6  Anne,  c.  18,  s.  5. 
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bankrupt  {k)  Every  life  estate  may  also  be  determined 
by  the  civil  death  of  the  party,  as  well  as  by  his  natural 
death ;  for  which  reason  in  conveyances  the  grant  is 
usually  made  for  the  term  of  a  man's  natural  life  (J). 
Formerly  in  England  a  person,  by  entering  a  monastery, 
and  being  profetted  in  religion,  became  dead  in  law  (m). 
But  English  law  never  took  notice  of  foreign  profes- 
sions (»)  ;  and  the  doctrine  was  always  inapplicable  to 
New  South  Wales,  as  there  has  never  been  any  legal 
establishment  for  professed  persons  here.  Civil  death 
may  also  occur  in  England  by  outlawry  (o),  but  the  law 
of  England  in  this  respect  has  never  been  in  force  in 
New  South  Wales,  being  inapplicable  (a).  The  Felons' 
Apprehension  Act  (5),  however,  provides  for  a  statutory 
outlawry,  and  nullifies  any  conveyance  or  transfer  of 
land  by  any  such  outlaw  after  the  issue  of  a  warrant  for 
his  apprehension,  and  before  his  conviction  (c).  Civil 
death  was  formerly  occasioned  also  by  attainder  for 
treason  or  felony  {S)  ;  but  all  forfeitures  upon  convic- 
tion in  respect  of  any  felony  are  now  abolished  {e), 

II.  An  estate  for  life  a  freehold  interest.  The 
owner  of  an  estate  for  life  is  called  a  tenant  for  life,  for 
he  is  only  a  holder  of  the  lands  according  to  the  feudal 
principles  of  our  law.  A  tenant,  either  for  his  own 
life,  or  for  the  life  of  another  (jpur  autre  vie),  has  an 
estate  of  freehold,  and  he  that  has  a  less  estate  cannot 
have  a  freehold  (f),  Here  again  the  reason  is  feudal, 
A  life  estate  is  such  as  was  considered  worthy  the 

(Jc)  Co.  Litt.  42a  ;  2  Bl.  Com.  {b)  No.  26, 1899.    For  a  com- 

121. ;  2  Step.  Com.  263.  mentary  on  this  act  by  Sir  A. 

CD  Co.  Litt.  132a  ;  2  Bl.  121.  Stephen,  see  4  S.C.R.  App.  1-7. 

(m)  1  Bl.  132.  (c)  S.  10. 

(n)  Co.  Litt.  132b.  {d)  54  Geo.  III.  c.  145. 

(o)  4  Bl.Com.  319,380  ;  Watk.  (e)  Act  No.  40,  1900,  s.  465  et 

n.  123  to  Gilb  Ten.  seq. 

(a)  R.  V  Jimmt/  Governor^  21  ff)  Litt.  8.  57, 
N.S.W.R.  278. 
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acceptance  of  ^freeman  ;  a  lesB  estate  was  not  {g\  And 

it  is  worthy  of  remark,  that  in  the  earlier  periods  of  our 

law  an  estate  for  a  man's  own  life  was  the  only  life 

estate  considered  of  sufficient  importance  to  be  an  estate 

of  freehold.    An  estate  for  the  life  of  another  person 

was  not  then  reckoned  of  equal  rank  (A).    But  this  dis- 

tinction  has  long  since  disappeared.    The  nature  of  an 

estate  is  now  determined  by  reference  rather  to  its 

capability  of  enduring  for  life  than  to  the  possibility  of 

its  earlier  determination. 

III.  Incidents  ol  an  estate  for  life. 

1.  Limited  rightolwaste.  Every  tenant  for  life,unles8 

lestrained  by  covenant  or  agreement,  has  the  common 

right  of  all  tenants  to  cut  wood  for  fuel  to  bum  in  the 

house,  for  the  making  and  repairing  of  all  instruments 

of  husbndry,  and  for  repairing  the  house,  and  the  hedges 

and  fences  (»),  and  also  the  right  to  cut  underwood  and 

lop  pollards  in  due  course  (j).   But  he  is  not  allowed  to 

commit  any  watte  of  the  kind  known  as  voluntary  wa$te, 

that   is,    voluntary  destruction    of    any  part    of    the 

premises  (Jc).    Thus  he  is  not  allowed  to  cut  down 

timber  (Q,  or  fruit  trees  growing  in  an  orchard  or 

garden,  nor  to  pull  down  houses  (w).    He  may  not  dig 

for  gravel,  lime,  clay,  brick-earth,  stone,  or  the  like, 

except  in  such  pits  as  were  open  and  usually  dug  when 

he  came  in  (n)  ;  nor  can  he  open  new  mines  for  coal  or 

(^)  Walk.  Desc.  108  (113,  4th  Wellesley,  L.R.  1  Eq.  666;  36 

cd.)  ;  2  Bl.  Com.  104.  Beav.  635. 

(A)  Brae.  lib.  2,  c.  9,  fol.  26b ;  (Ar)  Co.  Litt.  53a  ;  2  Bl.  Com. 

lib.  4,  tr.  3,  c  9,  par.  3,  ,ol.  263a  ;  122,  281  ;  3  Bl.  Com.  224. 

Fleta,lib.3,c.  12,  s.  6;  lib.  6,  c.  (0    Whitfield  v  Bewit,  2  P. 

5,  s.  16.  Wms.,  241;  Hmwwood  v  Hony- 

(0  Co.  Litt.  41b ;  2  Bl.  Com.  loood,  L.R.  18  Eq.  306 ;  Dash- 

35.  122.  wood  V  Jfa^wMW7,1891,  3  Ch.  306. 

fj)  Phillipsv Smith,  14  M.& W.  (m)  Co.  Litt.  53a. 

589,    As  to  thinnings  of  young  (n)    Co.    Litt.    53b ;    Viner  v 

timber,  see  Pidgeley  v  Rawling,  Vaughan,  9  Beav.  466  ;  Elias  v 

2  Coll.  275 ;  Bagot  v  Bagot,  32  Snowdon  Slate  Quarries,  4  A.C. 

Beav.  509,  518 ;  Earl  Cowley  v  454. 
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other  minerals,  nor  cut  turf  for  sale  on  bog  lands  ;  for 
all  such  acts  would  be  acts  of  voluntary  waste.  But  to 
continue  the  working  of  existing  mines,  or  to  cut  turf 
for  sale  in  bogs  already  used  for  that  purpose  is  not 
waste.  The  tenant  may  accordingly  carry  on  such 
mines,  and  cut  turf  in  such  bogs  for  his  own  profit  (a). 
By  an  old  statute  (6)  the  committing  of  any  act  of  waste 
was  a  cause  of  forfeiture  of  the  thing  or  place  wasted,  in 
case  a  writ  of  waste  was  issued  against  the  tenant  for 
life.  But  this  writ  is  now  abolished  (c)  ;  and  a  tenant 
for  life  is  now  liable  only  to  damages  in  an  action  at 
law  or  suit  in  equity  (d)  for  waste  already  done,  or  to 
be  restrained  by  an  injunction  obtained  by  a  suit  in 
equity  from  cutting  the  timber,  or  committing  any 
other  act  of  waste  which  he  may  be  known  to  contem- 
plate. And  where  an  action  at  law  has  been  brought  a 
writ  of  injunction  may  now  be  obtained,  from  the  court 
of  law  in  which  the  action  has  been  brought,  against 
the  repetition  or  continuance  of  the  injury  (c).  If  any 
of  the  timber  is  in  such  an  advanced  state  that  it  would 
take  injury  by  standing,  the  Court  in  Equity  will  allow 
it  to  be  cut,  on  the  money  being  secured  for  the  benefit 
of  the  persons  entitled  on  the  expiration  of  the  life 
estate  ;  and  the  Court  will  allow  the  interest  of  the 
money  to  be  paid  to  the  tenant  during  his  life  (/*).  It 
was  formerly  a  question  whether  or  not  a  tenant  for 
life  was  liable  for  permissive,  as  well  as  for  voluntary 
waste ;  that  is,  for  permitting  the  buildings  to  go  to 

(a)  Co.  Litt.  54b  ;  Coppmgerw  (/)  Tooker  v  Armesley^t^  Sim, 

Gtihbins,  3  Jo.  &  L.  397.  235  ;    Waldo  v    Waldo.  7   Sim, 

(6)  Stat,  of  Gloucester,  6  Edw.  261,12  Sim.  107;  Tollemache  v 

I.  c.  5  ;  2  Bl.  283  ;  Co.  Litt.  218b,  Tollemache,  1  Hare  456  ;  Comett 

n  (2).  V  BeM,  1  Y  &  C.C.C.  569  ;  Gent 

(c)  By  8  Wm.  IV.  No.  3. adopt-  v    Harrison,    Johnson,    617; 

ing  3  &  4  Wm.  IV.  c.  27,  s.  36.  IJonf/wood   v    Honywood,    L.R. 

(rf)  Act  No.  24, 1901,  s.  9.  18  Eq.  306  ;  Lowndes  v  Nortan, 

(e)  Act  No.  21,  1899,  s.  176.  6  CD.  139. 
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rain.  In  some  cases  the  Court  of  Equity  would  refuse 
to  interfere  where  tenant  for  life  had  an  equitable 
estate  (y).  It  is  now  held  that  he  is  not  so  liable  (h\ 
QQless  the  duty  of  repair  be  expressly  laid  on  him  by 
his  grantor  (t).  If,  however,  the  estate  is  given  to  the 
tenant  by  a  written  instrument  (/)  expressly  declaring 
his  estate  to  be  without  impeachment  of  woMte^  he  is 
allowed  to  cut  timber  in  a  husbandlike  manner  for  his 
own  benefit,  to  open  mines,  and  commit  other  acts  of 
waste  with  impunity  (k)  ;  but  so  that  he  does  not  pull 
down  or  deface  the  family  mansion,  or  fell  timber 
planted  or  left  standing  for  ornament,  or  commit  other 
injuries  of  the  like  nature ;  all  of  which  are  termed 
equitable  waste ;  for  the  Supreme  Court  administering 
equity,  will  restrain  such  proceedings  (/). 

2.  Limited  Powers  of  Leasing.  As  a  tenant  for  life  has 
merely  a  limited  interest,  he  of  course  cannot  make  any 
disposition  of  the  land  to  take  effect  af t^r  his  decease  ; 
and,  consequently,  he  can  make  no  leases  to  endure 
beyond  his  own  life,  unless  he  be  specially  empowered 
so  to  do  by  the  deed  under  which  he  holds.  It  was, 
however,  provided  by  the  Settled  Estates  Act  of  1886  (m), 
and  re-enacted  by  the  Conveyancing  and  Law  of 
Property  Act  (»)  that,  unless  the  settlement  contains  an 

ia)  -P<wy«  ▼  Blagrave,  4  De  G.  425;  Wool/v  Hill,  2  Swanst.  149  ; 

M.  &  G.   448,   468 ;    Warren  v  Waldo  v  Waldo,  12  Sim,  107  ;  Re 

Rudall.  1  J.  &  H.  1.  BarringtoH,  33  CD  523. 

(A)  Re  CartwrighU  41  CD.  &  (0  1  Foub.  Eq.  33,  n  ;  Marquis 

Gises   there  cited;    Bewes    on  of  Downs  kin  v  Lady   Sandys,  6 

Waste,  210-223.  Ves.  107  ;  Burges  v  Lamb,  16  Ves, 

(i)    Woodhome  v   Walker,  5  183  ;  Day  ^i  Merry,  16  Ves,  376a  ; 

Q.B.D.,  404  ;  Dashtoood  v  Mag-  Wellesley  v  Welles/ey,  6  Sim.  497  ; 

niac  ri891],  3  Ch.  306,  339.  DuJke  of  Leeds  v  Earl  Amhherst, 

(j)  Bowman's  Case,  9   Rep.  2  Phill.  147  ;   Morris  v  Morris, 

10b.  15  Sim.  605  ;  3  De  G.  &  J.  323  ; 

(Jc)    Lewis   Bowie's   Case,  11  Mickletkwait  \  Mickletkwait,\V>Q 

Rep.  82b ;  2  Bl.  283 ;  Burges  v  G.  &  J.    504  ;   Baker  v   Sebright 

L^mS,  16  Ves.  185  ;  CAolemeley  v  14  CD.  179. 

Pazion,  3  Bing.  211 ;  10  B  &  C,  (m)  60  Vic.  No.  20,  s.  39. 

664 ;  DavUs  v   Wgscomby  2  Sim.  («)  No.  17,  1898,  s.  68. 
C 
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express  declaration  to  the  contrary,  every  tenant  for  life 
may  demise  the  premises  or  any  p^rt  thereof  from  time 
to  time  for  any  term  not  exceeding  ten  years,  to  take 
effect  in  possession  at  or  within  one  year  next  after  the 
making  thereof.  Every  such  demise  must  be  made  by 
deed,  and  the  best  rent  that  can  reasonably  be  obtained 
must  be  thereby  reserved,  without  any  fine  or  other 
benefit  in  the  nature  of  a  fine,  and  such  rent  must  be 
incident  to  the  immediate  reversion.  S^ch  demise 
must  not  be  made  "without  impeachment  of  waste," 
and  must  contain  a  covenant  for  payment  of  the  rent, 
such  other  usual  and  proper  covenants  as  the  lessor 
thinks  fit,  and  also  a  condition  of  re-entry  on  non- 
payment of  the  rent  for  a  period  of  twenty-eight  days 
after  it  becomes  due,  or  for  some  less  period  to  be  speci- 
fied in  that  behalf.  A  counterpart  of  every  deed  of 
lease  must  be  executed  by  the  lessee,  but  the  execu- 
tion of  the  lease  by  the  lessor  is  to  be  deemed  sufficient 
evidence  that  a  counterpart  of  such  lease  has  been  duly 
executed  by  the  lessee  as  required  by  the  Act  (o).  A 
tenant  for  life  under  a  devise,  where  the  trustees  have 
all  powers  of  management  is,  however,  not  within  these 
provisions  (p).  Leases,  whether  involving  waste  or  not, 
may  also,  on  due  application  (^),  be  made  by  the 
Supreme  Court  in  its  equitable  jurisdiction  (r)  for 
terms  not  exceeding  ten  years  for  an  agricultural  or 
occupation  lease,  forty  years  for  a  mining  lease,  fifteen 
years  for  a  repairing  lease,  subject  to  the  conditions 
prescribed  by  the  act.  The  best  rent  must  be  reserved. 
In  a  mining  lease,  however,  a  nominal  rent,  or  any 
smaller  rent  than  that  to  be  ultimately  payable  may  be 
reserved  for  the  first  five  years,  or  the  rent  reserved 

Ctf)  s.  75.  (y)   Act   No.  17,  1898,  ss.   54 

())   Tay/or  v  7av/or,  L.  R .  20  Eq.      et  seq, 
297  ;  I  CD.  426/432.  (r)  s.  37  (8). 
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may  be  in  part  by  way  of  royalty  either  on  the  minerals 
raised,  or  on  the  gross  or  net  produce  thereof.  A  pro- 
portion of  the  rent  from  a  mining  lease  is  to  be  set 
apart  and  invested,  namely,  one-fourth  where  the  land- 
lord is  entitled  to  work  the  mines,  otherwise  three- 
fourths  («). 

3.  Qualified  extension  of  interest.  In  some  special 
instances  an  interest  in  the  tenant  for  life  is  extended, 
beyond  his  own  life.  This  happens  in  regard  to  emble- 
ments and  to  rent. 

(1.)  Emblements.     These  are  the  annual  surface  or 

root  crops  produced  by  manurance  and  industry.     As 

to  them,  the  rule  is  general  that  everyone  who  has  an 

uncertain  estate  or    interest,   if   his   estate  determine 

by  the  act  of  God  before  severance  of  the  crop,  shall 

have  the  emblements,  or  they  ^hall  go  to  his  executor 

or  administrator.     So,  if  a  tenant  for  life  sow  the  lands 

and  die  before  harvest,  his  executors  will  have  a  right 

to  the  emblements  (^).     And  the  same  right  will  also 

belong  to  his  under-tenant ;  but  with  this  difference, 

that  if  the  life  estate  should  determine  by  the  tenant's 

aum  acty  as  e.g.  by  the  marriage  of  a  widow  holding 

during  her  widowhood,  the  tenant  would  have  no  right 

to  emblements  ;  but  the  under-tenant,  being  no  party 

to  the  cesser  of  the  estate,  would  still  be  entitled  in  the 

same  manner  as  on  the  expiration  of  the  estate  by 

death  (u). 
(2.)  Apportionment  of  Rent.     By  the  common  law, 

if  lands  were  let  receiving  rent  periodically,  as  on  the 

usual  quarter  days,  no  rent  is,  strictly  speaking,  due 

until  the  day  when  it  is  so  made  payable  (r).    And  as 

(/)  8. 38.  Com.  Dig.  Biens,  G  1,  2. 

(0  2  Bl.  Com.  122 ;  2  Steph.  («)  2  Bl.  Com.  123,  124. 

^in.256;  see   Gravis  v  Wild,  (v)  Co.Litt.202a,292b;lSaun, 

53  &  Ad.  105  ;  Co.  Litt.  65b  ;  287. 
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the  estate  of  a  tenant  for  life  determines  at  the  moment 
of  his  death,  it  was  consequently  held  in  old  times  that 
where  such  a  tenant  had  let  the  lands  reserving  rent 
quarterly  or  half  yearly  and  died  between  two  rent 
days,  no  rent  was  due  from  the  under-tenant  to  anybody 
from  the  last  rent  day  till  the  time  ot  the  decease  of  the 
tenant  for  life.  But  in  the  reign  of  King  George  II,  a 
remedy  for  a  proportionate  part  of  the  rent  according  to 
to  the  time  such  tenant  for  life  lived  was  given  by  act 
of  parliament  to  his  executors  or  administrators  (ir),  and 
this  act  is  in  force  in  New  South  Wales  in  regard  to 
many  of  its  provisions  (a?).  Doubts  arose  in  England, 
however,  whether  the  statute  applied  to  every  case  in 
which  the  interests  of  tenants  determined  on  the  death 
of  any  life  or  lives  for  which  the  person  creating  such 
interests  was  entitled  to  the  lands  demised,  or  on  the 
death  of  such  person  himself,  who  might  not  be  strictly 
tenant  for  life  thereof.  As  every  such  case  is  within 
the  mischief  intended  to  be  remedied  and  prevented  by 
the  Act  a  law  (y)  has  been  passed  in  England  declaring 
that  such  cases  should  be  considered  as  within  the  Act 
of  Geo.  II.,  but  no  such  law  has  been  passed  here. 
Whether  or  not  it  would  be  held  that  the  construction 
given  to  the  earlier  act  by  the  later  one  must  be  the 
construction  adopted  here  is  a  point  that  does  not  seem 
to  have  yet  been  decided. 

It  will  be  observed  that  the  statute  of  Geo.  II,  applied 
only  where  the  lease  determines  on  the  death  of  the 
tenant  for  life,  and  not  to  one  which  might  continue  after 
his  life,  being  made  under  a  power  ot  leasing.  Hence 
when  a  tenant  for  life  has  a  power  of  leasing,  and  lets 

(w)   U  Geo.   II  c.  19,  s.   15.  85;  SUpp^  Webb,\)^X:.^.  App. 

See  Exp.  Smyth,  1   Swanst.  397,  54. 

&  the  learned  editor's  note.  (y)  4  &  5  Wm.  IV.  c.  22,  s.  1. 

(*)  Glasson  v   Egan,  6   S.C.R. 
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the  lands  accordingly,  reserving  reut  periodically,  his 
executors  have  no  right  to  a  proportion  of  the  rent  in 
the  event  of  his  decease  between  two  quarter  days. 
And,  as  rent  is  not  due  till  midnight  of  the  day  on 
which  it  is  made  payable  (z\  if  the  tenant  for  life  dies, 
even  on  the  quarter  day,  but  before  midnight,  his 
executors  lose  the  quarter's  rent,  which,  under  this 
statute,  goes  to  the  person  next  entitled  (a).  Although 
the  law  on  this  point  was  altered  in  England  in  1834  (6), 
yet  no  similar  alteration  has  been  made  here,  and  con- 
sequently our  law  remains  as  just  stated. 

IV.  Improvements.  A  number  of  acts  have  been 
passed  by  the  legislature  in  England  enabling  tenants 
for  life  there,  by  complying  with  certain  regulations,  to 
charge  the  inheritance  with  money  laid  out  for  draining, 
and  some  other  permanent  improvements  (c)  ;  but  unless 
under  the  provisions  of  those  acts  a  tenant  for  life  can 
have  no  allowance  or  compensation  made  to  him  for 
improvements  effected  upon  the  property  (d).  No  such 
legislation  has  been  passed  in  this  country.  Conse- 
quently, a  tenant  for  life  here  is  under  the  same  law  as 
in  England  prior  to  the  passing  of  the  statutes  referred 
to,  and  this  was  that  he  must  bear  the  cost  of  whatever 
improvements  he  may  choose  to  make.  He  cannot 
recover  his  expenditure  on  repairs,  however  necessary 
they  may  nave  been  (e),  nor  can  he  charge  the  remain- 
dermen with  the  cost  of  buildings  or  the  like,  however 

W  1  Saund.  287 :  Lord  Rock-  {b)  By  4  &  6  Wm.  IV.  c.  22, 

ingham  v  Penrice,  1  P.  Wms.  178.  s.  2. 

But  see  Co.  Litt.  202a  ;  1  Anders.  (t)  3  &  4  Vic.  c.  65,  replaced 

253 ;  Acocks  v  PhilHps,  6  H.  &  N.  by  8  &  9  Vic.  c.  56  ;  9  &  10  Vic. 

114.  c.  101,  and  others. 

(a)  1  Saund.  288  c ;  Norris  v  (jd)  Tudor's  R.P.  cases  54. 

Harvison^    2    Madd.   268 ;    Exp,  {e)    Nairn     v    Mat jor thanks^  3 

Smyth   1    Swanst.    337   &   note ;  Russ.     582  ;    Hibbert  v  Cooke,  1 

Hawkins  v  AV//v,  8  Ves,  311;  Lord  S.  &  S.  552  ;  De  Teissur's  SettUd 

Rockingham  y'PenrUe,  1  P.  Wms.  EstaUSy  1893,  I  Ch.  153,  162. 
178. 
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permanent  or  beneficial  they  may  be  to  the  estate  (/). 
For  it  is  perfectly  settled  law  that  when  a  tenant  makes 
improvements  he  must  be  considered  to  have  done  so 
in  fulfilment  of  a  moral  duty,  or  it  may  be,  merely  to 
gratify  that  pleasure  which  he  has  in  seeing  the  estate 
made  ornamental,  or  increasing  in  value  under  his 
fostering  care  (^). 

V.  Powers  of  Conveying:.  Tenants  for  life  under 
wills  have  been  empowered,  by  various  acts  of  parlia- 
ment, to  convey  in  certain  cases,  under  the  direction  of 
the  Court  in  Equity,  the  whole  estate  in  the  lands  of 
which  they  are  tenants  for  life.  Such  conveyances  are 
made  only  when  the  concurrence  of  the  other  parties 
cannot  be  obtained,  and  a  sale  or  mortgage  of  the  lands 
is  required  for  the  payment  of  the  debts  of  the  testator  (A). 
These  powers,  however,  are  given  to  the  tenant 
for  life  for  the  sake  of  making  a  title  to  the  property  ; 
and  are  more  for  the  benefit  of  the  creditors  of  the  late 
testator,  than  for  the  advantage  of  the  tenant  for  life, 
who  is,  in  these  cases,  merely  the  instrument  for  carry- 
ing into  effect  the  decree  of  the  Court.  The  powers 
given  by  these  acts  were  in  a  great  measure  superseded 
by  the  provisions  of  the  Trustee  Act  of  1852  (i),  which 
have  been  re-enacted  by  the  Trustee  Act,  1898  (/).  In 
188G  the  Settled  Estates  Act  gave  further  facilities  for 
effecting  sales  of  settled  estates  (A;),  and  its  provisions 
have  been  re-enacted  by  the  Conveyancing  Act  of  1898. 
Onder  this  Act,  if  the  Supreme  Court  in  its  equitable 
jurisdiction  should  deem  it  proper  and  consistent  with 


(/)  Caldecott  V.  Brown,  2   Ha.  11  Geo.  IV.  &  1  Wni.  IV.  c.  47, 

144  ;  Horlock  V  Smith,  17  Beav.  s.  12  ;  21  Vic.  No.  6,  s.  1  ;  Act 

572.  No.  24,  1901,  s.  18. 

(J)    RowUv  V.  Glftniver,  1897,  (t)  16  Vic.  No.  19,  s.  27. 

2  Ch.  503,  606  ;  B^  Leigh's  EUate,  (>)  s.  33. 

L.R.  6  Ch.  887, 893.  (>6)  50  Vic.  No.  20. 

(^)  5  Wm.  IV.  No.  8,  adopting 
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a  due  regard  for  the  interest  of  all  parties  entitled,  a 
sale  of  any  settled  estate  may,  subject  to  the  provisions 
and  restrictions  in  the  act  contained,  be  ordered  to  be 
made  (/).     The  monty  to  be  received  on  any  sale  so 
effected  may,  if  the  Court  thinks  fit,  be  paid  to  trustees 
of  whom  it  shall  approve,  or  otherwise  shall  be  paid 
into  Court,  and  must  be  invested,  deposited,  or  otherwise 
applied  in  one  or  more  of  the  following  modes,  namely, 
investment  in  Government  or  other  authorised  secu- 
rities ;  deposit  in  the  Treasury  or  some  authorised  bank; 
the  redemption  of  any  incumbrance  affecting  the  here- 
ditaments sold  or  any  other  hereditaments  settled  in  the 
Bame  way ;  the  purchase  of  the  reversion  in  fee  of  any 
part  of  the  settled  land ;  the  purchase   of  land  in  fee 
simple,  or  of  leasehold  land  held  for  sixty  years  or 
more  unexpired  at  the  time  of  purchase,  to  be  settled  in 
the  same  manner  as  the  hereditaments  sold  ;  payment 
to  any  person   becoming  absolutely  entitled   or    em- 
powered to  give  an  absolute  discharge  ;    payment  of 
costs,  charges,  and  expenses  incurred  in  exercising  the 
powers  given  by  the  act ;  or  any  other  mode  in  which 
money  produced  by  the  exercise  of  a  power  of  sale  in 
the  settlement  is  applicable  thereunder  (m).    Until  the 
money  can  be  applied  as  aforesaid  it  is  to  be  invested  in 
some  or  one  of  the  investments,  in  which  cash  under 
the  control  of  the  Court  is  for  the  time  being  authorized 
to  be  invested,  and  the  interest  or  dividends  paid  to  the 
tenant  for  life  («).     The  pov/ers  thus  conferred  may  be 
exercised  by  tho  Court  repeatedly,  and  notwithstanding 
any  declaration  in  the  settlement  that  they  shall  not  be 
exercised,    and    also    notwithstanding    any    provision 
inserted  in  the  settlement  for  the  purpose  of  preventing 


(0  Act  No.  17,  1898,  s.  48.  («)  s.  66. 

(«)  8.  63. 
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or  forbidding  the  exercise  of  any  such  powers,  or  pro- 
hibiting or  preventing  any  persons  from  applying  to  the 
Court  to  exercise  them  or  inducing  them  to  abstain 
from  so  applying  (o).  On  a  petition  for  leave  to  sell 
under  the  powers  thus  conferred  the  Court  will  con- 
sider the  interests  of  all  parties  concerned,  especially 
of  infants,  and  will  not  necessarily  refuse  the  petition 
because  a  number  of  those  interested  are  opposed  to 
it  (p) ;  but  will  nevertheless  act  very  cautiously 
indeed  as  to  a  sale  opposed  by  those  who  have  a  large 
interest  in  the  property  (q), 

{o)  s.  77.  (^)     /?€    /Redman's    Estate,    11 

(/)£a:/>.  i5^//am^,llN.S.W.R.       N.S.W.R.  Eq.  324;  In  re  FeHx 

Eq.  I67.  Wilson,  19  ibid.  140 :  Re  Ryan, 

20  ibid.  135. 
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CHAPTER  II. 

OF  AN  ESTATE  TAIL. 

I.  Description  of  the  estate. 

Definition.  An  estate  tail  is  one  that  is  given  to  a 
man  and  the  heirs  of  his  body.  While  an  estate  for  life 
is  one  that  ceases  on  the  death  of  the  person  to  whom  it 
was  originally  given,  an  estate  tail  involves  a  succession 
in  a  legnlar  course  of  descent ;  but  the  descent  must  be 
directly  downwards  from  the  person  to  whom  the  first 
estate  was  given.  A  ''  general  "  heir,  such  as  a  father 
or  grandfather,  cannot  succeed  to  it ;  neither  can  a 
"collateral "  heir,  such  as  a  brother,  or  an  uncle.  The 
descent  must  be  to  some  child,  or  grand-child,  or  more 
remote  descendant  of  the  first  taker,  so  long  as  his  pos- 
terity endures.  On  the  other  hand,  if  the  first  owner 
should  die  without  issue  his  estate,  if  left  alone,  will 
then  determine. 

Different  idnds.  An  estate  tail  may  be  either  general 
or  special.  It  is  general  when  limited  to  a  person  and 
the  heirs  of  his  or  her  body  generally  and  without 
restriction  ;  because  in  such  case,  however  often  the 
yerson  be  married,  the  issue  in  general  by  every  such 
marriage  will,  in  successive  order,  be  capable  of  inherit- 
ing the  estate.  It  is  special  when  it  is  restrained  to 
certain  heirs  of  his  body,  and  does  not  go  to  all  of  them 
in  general  ;  0.^.,  if  an  estate  be  given  to  a  man  and  the 
heirs  of  his  body  by  a  particular  wife.  For  in  this  case 
none  can  inherit  but  such  as  are  his  issue  by  the  wife 
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specified.  Estates  tail  may  also  be  in  tail  male^  or  in 
tail  female.  An  estate  in  tail  male  cannot  descend  to 
any  bnt  males,  and  male  descendants  of  males ;  and 
consequently  the  issue  female  shall  never  inherit.  An 
estate  in  tail  female  can  only  descend  to  females,  and 
female  descendants  of  females  (a).  Special  estates  tail, 
confined  to  the.  issue  by  a  particular  wife,  are  not 
common.  The  most  usual  kinds  of  estates  tail  are  those 
in  tail  general  and  tail  male.  Tail  female  scarcely  ever 
occurs. 

By  what  words  created.  Except  in  the  case  of  a 
will,  where  greater  latitude  of  language  is  allowed,  and 
in  the  case  of  a  transfer  under  the  Real  Property  Act  (i), 
words  indicative  both  of  inheritance  and  procreation 
are  necessary  to  create  an  entail.  Thus,  in  a  deed,  such 
words  as  "to  A.  and  his  issue,"  or  *'to  A.  and  his  off- 
spring or  children,"  will  not  create  an  estate  tail,  but 
one  for  life  only,  as  words  of  inheritance  are  want- 
ing (c)  ;  neither  would  such  words  as  'Ho  A.  and  his 
heirs  male  "  suffice,  for  these  would  create  an  estate  in 
fee  simple,  and  not  in  fee  tail,  there  being  no  words  of 
procreation  to  ascertain  the  body  out  of  which  the  heirs 
shall  issue  {d)  ;  and  an  estate  in  lands  descendible  to 
collateral  male  heirs  only,  in  entire  exclusion  of  females, 
being  unknown  to  the  English  law  (c).  Words  both  of 
procreation  and  of  inheritance,  such  as  heirs  of  his  body^ 
must  be  made  use  of.    In  a  transfer  under  the  Real 


(a)  Litt.  ss.  13,  14, 16,  16,  21  ;  («)  But  a  grant  of  arms  by  the 

2  Bl.  Com.  113,  114.  Crown  to  a  man  and  his  heirs 

(6)  Act  No.  25.  1900,  s.  3.  male,    without    saying    "of  the 

(c)  Co.  Litt.  20b.  body,"  is  good,  and   they  will 

Id)  Litt.  s.  31  ;  Co.  Litt.  27a.  ;  descend  to  his  heirs  male,  lineal 

2  Bl.  Com.  115  ;  Doe  d.  Brmic  v  or  collateral.    Co.  Litt.  27a. 

Martyn,  8b.  &  c.  497. 
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Property  Act  C/  )  it  would  be  sufficient  to  describe  the 
transferree  as  taking  an  estate  in  fee  tail  (y). 

Technical  terms.  The  owner  of  an  estate  tail  is 
called  a  donee  in  tail,  and  the  person  who  has  given  him 
the  estate  tail  is  called  a  donor.  The  owner  is  also  called 
a  tenant  in  tail,  for  he  is  as  much  a  holder  2A  a  tenant  for 
life.  But  an  estate  tail  is  a  larger  estate  than  an  estate 
for  life,  as  it  may  endure  so  long  as  the  first  owner  of 
the  estate  has  any  issue  of  the  kind  mentioned  in  the 
gift.    It  is  consequently  an  estate  of  freehold. 

Historical  development.  In  giving  a  short  history 
of  this  estate  it  will  be  necessary  to  go  back  to  the 
period  following  the  Conquest,  and  advert  to  the  origin 
and  progress  of  the  general  right  of  alienation  of  lands. 
The  first  step  towards  this  that  we  shall  notice  is  that 
feudal  tenancies  became  hereditary.    As  pointed  out  in 
the  previous  chapter  feuds  were  at  first  a  mere  system 
of  life  estates,  which  the  feudal  lords  granted  to  ten- 
ants.   It  was  in  the  nature  of  things,  however,  that  the 
son  of  a  deceased  tenant  should  succeed  to  his  father's 
tenancy.    Accordingly  we  find  that  soon  after  the  Con- 
quest feuds   became  descendible  through  permission 
being  granted  to  the  heirs  of  a  tenant  to  succeed  dn  the 
decease  of  the  ancestor.     It  is  said  that  at  first  only  the 
issue  of  the  tenant  were  meant  by  the  term  "  heirs," 
collateral  relations,  such  as  brothers  and  cousins,  being 
excluded  (h).     But  it  appears  that  at  any  rate  in  the 
time  of  Henry  II.  (*),  collateral  relations  were  admitted 
to  succeed  as  heirs  ;  so  that  an  estate  which  had  been 
granted  to  a  man  and  his  heirs  descended  not  only  to 
his  offspring,  but  also,  in  default  of  offspring,  to  his 
other  relations  in  a  defined  order  of  succession.    Hence, 

ff)  See  post,  Chap,  IX..  sect.  II     .    (i)  1  Reeves'  Hist.  Eng.  Law. 
{g)  Act  No.  26, 1900,  sect.  3.         108. 
ih)  Wright's  Tenures,  18. 
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if  it  were  wished  to  confine  the  inheritance  to  the 
offspring  of  the  donee,  it  became  necessary  to  limit  the 
estate  expressly  to  him  and  the  heirs  of  his  body  (;)^ 
making  what  was  then  called  a  conditional  gift^  by 
reason  of  the  condition  implied  in  the  donation,  that  if 
the  donee  died  without  such  particular  heirs,  or  in  the 
case  of  the  failure  of  such  heirs  at  any  future  time,  the 
land  should  revert  to  the  donor  (Jc).  By  degrees,  how- 
ever, the  donee  of  such  a  conditional  fee  acquired  the 
power  of  alienating  the  land.  For  certain  purposes  he 
was  allowed  to  defeat  the  heirs  of  his  body,  as  e.g.y 
where  he  gave  part  of  the  lands  with  his  daughter  on 
her  marriage,  or  gave  part  for  religious  use  (/).  For, 
.  when  lands  were  given  to  a  daughter  on  her  marriage 
the  daughter  and  her  husband,  who  were  called  donees 
m  frank-marriage^  held  the  lands  granted  to  them  and 
the  heirs  of  their  two  bodies,  free  from  all  manner  of 
service  to  the  donor  or  his  heirs,  (a  mere  oath  of  fealty 
or  fidelity  excepted),  until  the  fourth  degree  of  consan- 
guinity from  the  donor  was  passed  (m).  And,  when 
lands  were  granted  to  religious  uses,  the  grantees  in 
frankalmoign,  as  they  were  called,  were  for  ever  free 
from  every  kind  of  earthly  or  temporal  service  («). 
Little  or  nothing  therefore  remained  in  these  cases  for 
the  heir.  Such  gifts  as  these  were,  however,  almost  the 
only  kind  of  alienation  which  occasioned  any  serious 
detriment  to  the  heir,  and  the  allowing  of  them  may 
accordingly  be  considered  as  an  important  step  in  the 
progress  of  the  right  of  alienation.  Another  step  in  this 
progress  was  the  construction  put  by  the  judges  in  early 


(j)  Bract,  lib.  2,  c.  6,  fol.  17b  ;  1  Reeve's  Hist.  Eng.  Law,  104. 
c.   19.  fol.  47a.;   Co.  Litt.  290b,         (m)  Litt.  ss.  17, 19,  20 ;  P.&M. 

n  (1)  V.  1.  Hist.  Eng.  Law  II,  15. 

(Jb)  2  Bl.  Com.  110.  (ti)  Litt.  s.  135  ;  P.  &  M.  Hist. 

(0  Glanville,    lib.    7,    c.    1.  ;  Eng.  Law,  I,  218-230. 
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times  npon  the  grant  of  a  conditional  fee.    For  they 

held  that  a  gift  to  a  man  and  the  heirs  of  his  body  was 

a  gift  upon  condition  that  it  should  revert  to  the  donor, 

if  the  donee  had  no  heirs  of  his  body  ;  but,  if  he  had, 

it  should  then  remain  to  the  donee.    Hence  the  estate 

was  supposed  to  become  absolute  by  the  performance 

of  the  condition  as  soon  as  the  donee  had  any  issue 

bom,  at  least  to  snch  an  extent  as  to  make  it  alienable 

generally,  or  chargeable.    The  donee  conld  therefore 

at  once  dispose  of  the  land  as  against  the  heirs  of  his 

body   (o).     And  he    was  able,  the   moment   he  had 

issne  bom — that  is,  the  moment  he  had  an  expectant 

heir  of  the  kind  mentioned  in  the  gift — to  alienate  the 

lands  as  against  the  lord  also  ;  and  the  alienee  and  his 

heirs  had  a  right  to  hold,  not  only  during  the  existence 

of  the  issue,  but  also  after  their  failure  (p).     The 

original  intention  of  such  gifts  was  therefore  in  a  great 

measure  defeated.    Originally  the  lands  reverted  to  the 

donor  on  failure  of  issue  of  the  donee ;   but  now, 

nothing  being  requisite  but  the  mere  birth  of  issue  to 

give  the  donor  a  complete  power  of  disposition,  the 

chance  of  the  land  reverting  to  the  donor  was  much 

diminished. 

Statute  De  Donis.  The  mere  existence  of  an  expec- 
tant heir  having  thus  grown  up  into  a  reason  for 
alienation,  the  barons  of  the  time  of  Edw.  I.  began  to 
feel  how  small  was  the  possibility,  that  the  lands  which 
they  had  granted  by  conditional  gifts  to  their  tenants 
and  the  heirs  of  their  bodies  should  ever  revert  to 
themselves  again ;  whilst  at  the  same  time  they  per- 


(o)2  Bl.  Com.  Ill;  P.  &  M.  Co.   Litt.  19a;   Year  Book,   43 

Hist.  Eng.  Law,  II.,  17.  Edw.   III.   3a.,  pi  13;    Earl  of 

(p)  KitzherberfsAbr.  tit  For-  Stafford  w  Buckley,  2  Ves.  senr, 

medon,  62, 65 ;  Britton,  93b,  94a ;  171. 
Plowd.  Com.  246  ;  2  Inst.  333  ; 
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ceivecl  the  power  of  their  own  families  weakened  by 
successive  alienations.  As  a  remedy,  and  in  order  to 
keep  up  that  feudal  system,  which  landlords  ever  held 
in  high  esteem,  but  on  which  the  necessities  of  society 
ever  made  silent  yet  sure  encroaches,  it  was  enacted  in 
the  reign  of  Edw.  I.  by  the  famous  statute  De  Donis 
Conditionalibns  (j),— and  no  doubt  as  was  then  thought 
finally  enacted, — that  the  will  of  the  dpnor,  according 
to  the  form  in  the  deed  of  gift  manifestly  expressed, 
should  be  from  thenceforth  observed  ;  so  that  they  to 
whom  the  tenement  was  given  should  have  no  power 
to  alien  it,  whereby  it  should  fail  to  remain  unto  their 
own  issue  after  their  death,  or  to  revert  unto  the  donor 
or  his  heirs,  if  issue  should  fail. 

Fee-tail.  Since  the  passing  of  this  statute,  an  estate 
given  to  a  man  and  the  heirs  of  his  body  has  been 
always  called  an  estate  tail,  or,  more  properly,  an  estate 
in  fee-tail  (feudum  talliatum).  The  word  fee  (feudum) 
anciently  meant  any  estate  feudally  held  of  another 
person  (r)  ;  but  its  meaning  is  now  confined  to  estates 
of  inheritance, — that  is,  to  estates  which  may  descend 
to  heirs.  So  that  a  fee  may  now  be  said  to  mean  an  in- 
heritance («).  The  word  tail  is  derived  from  the 
French  word  tailler,  to  cut,  the  inheritance  being,  by 
the  statute  De  Donis^  cut  down,  as  it  was  said,  and  con- 
fined to  the  heirs  of  the  body  strictly  (a).  But  though 
an  estate  tail  still  bears  a  name  indicative  of  a  restric- 
tion of  the  inheritance  from  any  interruption  in  its 
course  of  perpetual  descentffrom  father  to  son,  we  shall 


iq)  Stat.  13  Bdw.  I.  c.  1, called  («)  Litt.  s.  1  ;  Co.  Litt.  lb,  2a.; 

also  the  Statute  lof  Westminster  Wright's  Tenures,  p.  U9;  P.&M. 

the  Second.  Hist.  English  Law,  I.,  213. 

(r)  Bracton,  lib.  4.  fol.  263b,  (a)  Litt.  s.  18;  Co.  Litt  18b,. 

par.  6  ;  Selden,  Tit.  of  Honour,  327a,  n  (2)  ;  Wright's  Tenures, 

part  2,c.  1,  s.  23,  p.  332  ; Wright's  187  ;  2  Bl.    Com.  112  ;  P.  &  M. 

Tenures,  p.  5,  Hist.  Eng.  Law.  II.,  19. 
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find  that  in  fact  the  right  to  establish  such  exclusive 
perpetual  descent  has  long  since  been  abolished.  When 
the  statute  began  to  operate,  the  inconvenience  of  the 
strict  entails,  created  under  its  authority,  became  sen- 
sibly felt.  Children,  it  is  said,  grew  disobedient  when 
they  knew  they  could  not  be  set  aside  ;  farmers  were 
deprived  of  their  leases ;  creditors  were  defrauded  of 
their  debts  ;  and  innumerable  latent  entails  were  pror 
duced  to  deprive  purchasers  of  the  land  they  had  fairly 
bought ;  treasons  also  were  encouraged,  as  estates  were 
not  liable  to  forfeitures  longer  than  for  the  tenant's 
life  (i).  The  nobility,  however,  would  not  consent  to 
a  repeal,  which  was  many  times  attempted  by  the  com- 
mons (c)  ;  and  for  about  two  hundred  years  the  statute 
remained  in  force. 

Entails  barred.  At  length  the  power  of  alienation 
was  once  more  introduced,  and  a  tenant  in  tail  who  had 
an  estate  in  the  lands  was  enabled  to  destroy  not  only 
the  descent  on  the  issue,  but  also  all  estates  expectant 
on  the  failure  of  issue.  l)his  was  brought  about  in  the 
time  of  Edw.  IV.,  by  resorting  to  a  device  similar  to 
one  that  the  monks  had  practised  long  before  for  the 
purpose  of  evading  the  laws  against  alienations  in  mort^ 
main.  Prior  to  1285  these  laws  had  in  terms  applied 
only  to  sales  or  leases  between  the  parties,  and  not  to 
actions.  The  monks  therefore  had  recourse  to  a  fictitious 
action  brought  by  the  monastery  against  the  tenant  in 
possession  for  the  '*  recovery  "  of  the  lands  granted  in 
mortmain.  The  tenant,  acting  in  collusion,  made  no 
defence,  and  judgment  therefore  went  for  the  monastery 
upon  a  supposed  prior  title  (d).  This  device  was  rcr 
strained  in   1285  by  the  statute  of  Westminster  the 


(6)  2  Bl.  Com.il  16.  (<Q  2  Bl.  Com.  270. 

(c)  Cniise  on  Recoveries. 
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second  (tf),  but  was  revived  in  1472  by  means  of  Tal- 
tarnm's  case  (/*),  which  is  said  to  have  been  brought 
into  court  under  the  direct  encouragement  of  the  king. 
He  had  observed,  during  the  disputes  between  the 
houses  of  York  and  Lancaster,  how  little  effect  attain- 
ders for  treason  had  on  families  whose  estates  were 
entailed  ;  and  he  therefore  gave  his  countenance  to  these 
proceedings  for  destroying  entails  (y). 

The  law  as  it  then  stood,  however,  would  not  allow 
the  entail  to  be  destroyed  simply  through  a  friendly 
plaintiff  bringing,  on  a  fictitious  title,  a  collusive  action 
for  the  recovery  of  the  lands  entailed.  In  such  a  case 
the  issue  of  the  tenant,  claiming  under  the  gift  in  tail, 
might  have  falsified  the  action,  and  have  recovered  the 
lands  by  means  of  a  writ  of  formadon  (A),  so  called 
because  they  claimed  per  formam  doni^  according  to  the 
form  of  the  gift,  which  the  statute  had  declared  should 
be  observed.  The  ground  upon  which  the  Judges  main- 
tained recoveries  was  by  a  fiction,  that  when  the 
recoveror  obtained  the  estate,  the  issue  in  lieu  of  it 
obtained  compensation  in  value.  Judicial  sanction  was 
accordingly  given  to  the  following  proceedings.  The 
tenant  in  tail  got  a  friend  to  commence  a  collusive 
action  against  him,  and  then,  as  defendant,  alleged  that 
some  third  person,  presumed  to  have  been  the  original 
grantor  of  the  estate  tail,  had  warranted  the  title.  He 
therefore  begged  that  such  third  person  might  be 
brought  into  Court  to  defend  the  title  which  he  had  so 
warranted.  This  third  person,  who  was  termed  the 
vouchee  (from  vocatioy  calling)  was  accordingly  called 
on  ;  and  though   he  had  had  nothing  to  do  with  the 

(6)  13  Edw.  I.  c.  32,  (a)  2  Bl.  Com.  116. 

(f)  Year  Book,  12  Edw.  IV.         (A)  Lilt.  ss.  088  690. 
19 ;  Tudor's  R.P.  Cases,  662. 
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matter,  yet,  being  a  party  in  the  scheme,  he  admitted 

the  alleged  warranty,  and  then  allowed  judgment  to  go 

against  him  by  default.    Judgment  was  thereupon  given 

for  the  demandant  or  plaintiff  to  recover  the  lands  from 

the  tenant  in  tail ;  and  the  tenant  in  tail  had  judgment 

empowering  him  to  recover  a  recompense  in  lands  of 

equal  value  from  the  defaulter,  who  had  thus  cruelly 

failed  in  defending  his  title  (i).     If  any  such  lands  had 

been  recovered  under  the  judgment,  they  would  have 

been  held  by  the  tenant  for  an  estate  tail,  and  would 

have  descended  to  the  issue,  in  lieu  of  those  which  were 

lost  by  the  warrantor's  default  (;).     But  the  defaulter, 

on  whom  the  burden  was  thus  cast,  was  a  man  who  had 

no  lands  to  give,  some  man  of  straw,  who  could  easily 

be  prevailed  on  to  undertake  the  responsibility ;  and,  in 

later  times,  the  crier  of  the  Court  was  usually  employed. 

So  that,  whilst  the  issue  had  still  the  judgment  of  the 

Court  in  their  favour,  unfortunately  for  them  it  was 

against  the  wrong  person.     Virtually  their  right  was 

defeated,  and  the  estate  tail  was  said  to  be  barred.     Not 

only  were  the  issue  barred  of  their  right,  but  the  donor, 

who  had  made  the  grant,  and  to  whom  the  lands  were 

to  revert  on  failure  of  issue,  had  his  revenion  barred  at 

the  same  time  {k).     And  if  the  donor  had  given  to 

other  persons  any   estates  expectant  on    the   decease 

without  issue  of  the  tenant  in  tail,  these  estates,  which 

are  called  remainders  expectant  on  the  estate  tail,  were 

also  barred.     The  demandant  always  claimed  an  estate 

in  fee  simple  in  the  lands,  an  estate  which  is  the  largest 

allowed  by  law,  and  which  carries  with  it  the  fullest 

powers  of  alienation.     When  judgment  was  given  in 


(t)  Co.  Litt.  361b  ;  2  Bl.  Com.         (,k)  2  Bl.  Com.  360  ;  Cruise  on 
358.  Recoveries,  261. 

(j)  2  Bl.  Com.  360. 
D 
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his  favonr  he  therefore  became  possessed  of  snch  an 
estate,  and  being  a  friend  of  the  tenant  in  tail,  disposed 
thereof  according  to  his  wishes. 

Common  Recoveries.  Snch  a  piece  of  solemn 
juggling  could  not  long  have  held  its  ground,  had  it  not 
been  supported  by  its  substantial  benefit  to  the  com- 
munity ;  but,  as  it  was,  the  progress  of  events  tended 
only  to  make  that  certain  which  at  first  was  question- 
able ;  and  proceedings  on  the  principle  of  those  above 
related,  under  the  name  of  iuffering  common  recoveries^ 
maintained  their  ground,  and  long  continued  in  common 
use  as  the  undoubted  privilege  of  every  tenant  in  tail. 
The  right  to  suffer  a  common  recovery  was  considered 
as  the  inseparable  incident  of  an  estate  tail,  and  every 
attempt  to  restrain  this  right  was  held  void  (/).  Com- 
plex, however,  as  the  proceedings  above  related  may 
appear,  the  ordinary  forms  of  common  recovery  in  later 
times  were  more  complicated  still.  The  lands  were  in 
the  first  place  conveyed,  by  a  deed  called  the  recovery 
deed,  to  a  person  against  whom  the  action  was  to  be 
brought,  and  who  was  called  the  tenant  to  the  praecipe 
or  writ  (m).  The  proceedings  then  took  place  in  the 
Court  of  Common  Pleas,  which  had  an  exclusive  juris- 
diction in  all  real  actions.  A  regular  writ  was  issued 
against  the  tenant  to  the  praecipe  by  another  person, 
called  the  demandant.  The  tenant  in  tail  was  then 
required  by  the  tenant  to  the  praecipe  to  warrant  his 
title  according  to  a  supposed  engagement  for  that  pur- 


(JL)  Mary  Portington's  Case,  10  before  the  end   of  the  term  in 

Rep,  36  ;  Co.  Litt.  224a  ;  Fearne.  which  the  recovery  was  suffered, 

Cont.  Rem.  260  ;  2  Bl.  Com.  116.  I  Prest.  Con.  61  et  seq. ;  Good- 

(m)  By  Stat.  14  Geo.  II.  c.  20,  right  d.  Burton  v  Righy,  6  T.K. 

commonly    called    Mr.    Pigott's  177.     Recoveries,  being  in  form 

Act,  it  was  sufficient  if  the  con-  judicial  proceedings,  could  only 

veyance  to  the  tenant  to  the  proe-  be  suffered  in  terra  time, 
cipe  appeared  to  be  executed 


Digitized  by 


Google 


CH.  II.— OF  AN  ESTATE  TAIL.  51 

pose.  This  was  called  vouching  the  tenant  in  tail  to 
warranty.  The  tenant  in  tail,  on  being  vouched,  then 
in  the  same  way  vouched  to  warranty,  the  crier  of  the 
Court,  who  was  called  the  common  vouchee.  The 
demandant  then  craved  leave  to  imparl  or  confer  in 
private  with  the  last  vouchee.  Leave  was  granted  by 
the  Court ;  and  the  vouchee,  having  thus  got  out  of 
Court,  did  not  return.  Judgment  was  consequently 
given  in  the  manner  beforementioned,  and  a  regular 
writ  was  thereon  directed  to  the  sheriff  to  put  the 
f  demandant  into  possession  («).     The  proceedings,  as 

L  may  be  supposed,  necessarily  passed  through  numerous 

hands,  so  that  mistakes  were  not  unfrequently  made, 
and  great  expense  was  always  incurred  (o).  To  remedy 
this  evil  it  was  suggested  by  Sir  Wm.  Blackstone  that 
this  method  of  conveyances  might  be  shortened  by 
either  totally  repealing  the  statute  de  donis,  or  by  vesting 
in  every  tenant  in  tail  of  full  age  the  same  absolute  fee 
simple  at  once,  which  he  might  obtain  whenever  he 
pleased,  by  the  collusive  fiction  of  a  common  recovery  ; 
or  lastly,  by  empowering  the  tenant  in  tail  to  bar  the 
estate-tail  by  a  solemn  deed  (p).  To  the  first  and 
second  of  these  proposals,  objections  might  be  urged  ; 
but  the  last  one  is  free  from  those  objections,  and  war- 
ranted not  only  by  the  usage  of  several  of  the  American 
colonies  (q),  and  the  decisions  of  the  English  Courts, 
which  allowed  a  tenant  in  tail  (without  fine  cr  recovery) 
to  appoint  his  estate  to  any  charitable  use  (r),  but  also 


(n)  Cruise  on  Recoveries,  ch,  I ,  of  the  United  States  of  America 

P-  ^2.  have  abolished  estates  tail    by 

(o)  Sec  1st  Report  of    Real  converting  them  into  fee-simples, 

.  Property  Commissioners,  25.  others   have  provided  for  their 

(p)  Bl.  Coin.  II.  361,  being  barred  by  deed  duly  exe- 

(q)  Jamaica,  Dominica,  Nevis,  cuted,  E.  &  A.  Dig.  876. 
Bermudas,  and    Antigua.      See         (r)  2  Bl.  Com.  376 ;   2  Vern. 

Burton's  R.P.  615  et  seq.    Many  453  ;  Ch.  Free,  16. 
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by  the  precedent  of  the  statute  21  Jac.  I.  c.  19,  which, 
ia  case  of  the  bankrupt  tenant  in  tail,  empowered  hifl 
coinmis&ioners  to  sell  the  estate  at  any  time  by  deed 
indented  and  inrolled  («).  Accordingly  the  third  of 
the  above  suggestions  was  followed  in  New  South 
Wales.  An  act  was  passed  in  1825,  which,  after  reciting 
that  common  recoveiies  could  not  be  conveniently 
suffered  in  this  colony,  made  provision  for  supplying 
the  want  of  them  by  means  of  other  conveyances 
attended  with  certain  particular  forms  mentioned  in  the 
act  (t).  This  act  was  repealed  by  the  Registration  of 
Deeds  Act  of  1843,  but  its  provisions  in  this  respect 
were  re-enacted  by  that  act  (m),  and  again  by  the  Con- 
veyancing Act  of  1898,  which  now  provides  (»)  that 
any  deed  in  due  form  of  law,  made  and  executed  by 
any  party  from  whom  any  estate,  right,  title,  or  interest 
in  any  lands,  tenements,  or  hereditaments,  situated  in 
New  South  Wales,  is  or  may  be  intended  to  be  passed, 
and  duly  acknowledged  by  such  party  in  the  manner 
provided  in  the  act,  shall  be  as  valid  and  effectual  to 
pass  all  the  estate,  right,  title,  interest,  and  claim  of  the 
respective  parties  to  such  deed,  in,  or  to  all  and  every 
such  lands,  tenements,  or  hereditaments  in  such  deed 
mentioned  and  intended  to  be  conveyed,  and  to  transfer 
and  convey  the  same  to  the  grantee,  bargainee,  or  other 
person  therein  mentioned,  his  heirs  and  assigns  forever, 
according  to  the  several  estates  and  interests  by  such 
deed  conveyed  and  limited,  as  if  a  common  recovery 
had  been  suffered  of  such  lands,  tenements,  or  here- 
ditaments, or  as  if  such  lands,  tenements,  or  heredita- 
ments intended  to  be  conveyed  had  been  conveyed  by 
the  firmest  and  most  regular  deeds,  conveyances,  and 


(«)  2  Rl.  Com.  286.  («)  7  Vic.  No.  16,  s.  16. 

(0  6  Geo.  IV.  No.  22,  s.  8.  (r)  Act  No.  17,  1894,  s.  26  (2). 
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instraments.  All  deeds  made  iti  pursuance  of  this 
enactment  are  deemed  to  be  dul}'  acknowledged  as 
required  thereby  when  the  acknowledgment  has  been 
or  purports  to  have  been  received  and  certified  by 
certain  official  persons  Bpecified  in  the  act,  cither  in 
New  South  Wales,  or  in  any  other  part  of  His  Majesty's 
dominions,  or  in  any  foreign  country  (w). 

The  cumbrous  and  suspicious-looking  machinery  of 
common  recoveries  has  also  been  abolished  in  England 
by  an  act  (x)  which  has  substituted  in  their  place,  a 
simple  deed  executed  by  the  tenant  in  tail  and  inrolled 
in  the  Chancery  Division  of  the  High  Court  of  Justice. 
But  this  Act  is  not  in  force  in  New  South  Wales,  and 
the  many  doubtful  and  difficult  points  of  law  which  it 
has  settled  in  England  remain  open  here  (y). 

A  fine.  A  common  recovery  was  not  the  only  way  in 
which  an  estate  tail  might  be  barred.  There  was 
another  assurance  as  effectual  in  defeating  the  claim  of 
the  issue,  though  it  was  inoperative  as  to  the  remainders 
and  reversion.  This  assurance  was  a  fine.  Fines  were 
in  themtelves,  though  not  in  their  operation  on  estates 
tail,  of  far  higher  antiquity  than  common  recoveries  {z). 
They  were  not,  like  recoveries,  actions  at  law,  carried 
out  through  every  stage  of  the  process  ;  but  were 
fictitious  actions  commenced  and  then  compromised  by 
leave  of  the  Court,  whereby  the  lands  in  question  were 
acknowledged  to  be  the  right  of  one  of  the  parties  (a). 
They  were  called^wM  from  their  having  anciently  put 
iiu  end,  as  well  to  the  pretended  suit,  as  to  all  claims  not 
made   within    a    year    and    a    day    afterwards  (A),   a 

{if^)  s.  26  (3).  (*)    Cruise   on    Fines,  ch.  I  ; 

W  3  &  4  Wm.  IV.  c.  74,  P.  &  M.  Hist.  En^'   Law,  II.  94. 

^.0/)  He  Uudenrood  Estate.   8         («)  2  Bl.  c:()in.  348 
N.S.W.R.    hq..     IH2,     136  ;     9  (A)  Stat.  18  Edw.  I,  Stat.  4  ;  2 

^•5i.W.R.,  Eq.  147.  Bl.  Com.  349.  354  ;  Co.  Litt.  121a 

n  (1). 
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summary  method  of  ending  all  disputes,  grounded  on  the 
solemnity  and  publicity  of  the  proceedings  as  taking 
place  in  open  Court.  This  power  of  barring  future 
claims  was  taken  from  fines  in  the  reign  of  Edward 
III.  (c) ;  but  it  was  again  restored,  with  an  extension, 
however,  of  the  time  of  claim  to  five  years,  by  statutes 
of  Richard  III.  (d)  and  Henry  VII.  (e)  ;  by  which 
statutes  also  provision  was  made  for  the  open  proclama- 
tion of  all  fines  several  times  in  Court,  during  which 
proclamations  all  pleas  were  to  cease.  And  in  order 
that  a  fine  might  operate  as  a  bar  after  non-claim  for 
five  years,  it  was  necessary  that  it  should  be  levied,  as  it 
was  said,  with  proclamations.  A  judicial  construction 
of  the  statute  of  Henry  VII.  (/),  quite  apart,  as  it  should 
seem,  from  its  real  intention  (y),  gave  to  a  fine  by  a 
tenant  in  tail  the  force  of  a  bar  to  his  issue  after  non- 
claim  by  them  for  five  years  after  the  fine  ;  and  this 
construction  was  confirmed  by  a  statute  of  the  reign  of 
Henry  VIII ,  which  made  the  bar  immediate  (h).  Since 
that  time  the  effect  of  fines  in  barring  an  entail,  so  far 
as  the  issue  were  concerned,  remained  unquestioned. 
But  fines  with  proclamations  could  not  be  conveniently 
levied  in  thiq  colony  (»),  and  therefore  the  same  enact- 
ments, which  substituted  a  solemn  deed  for  the  process 
of  common  recoveries  provided  that  a  like  deed 
executed  and  acknowledged  with  the  like  formalities 
should  be  as  valid  and  effectual  in  law  as  if  a  fine  with 
proclamations  had  been  levied,  f/). 


(c)  34  Edvv.  III.  c  16.  Law,  135,  131  ;  1  Hallam  Cuo. 

(rf)  1  Rich.  HI.c.  7.  Hist.  14,  17. 

(6)  4  H.  VII.  c.  24  ;  &  see  31  (h)  22  H.  VIII.  c.  36. 

Eliz.  c.  2.  (i)  6  Geo.  IV.  No.  22,  s.  8. 

(J)  Bro.  Ab.  tit.  Fine,  pi.  1  ;  (jj  6  Geo.  IV.  c.  22,  s.  8  ;  7 

Dyer,  3a  i  Cruise  on  Fines,  173.  Vic.  No.  16,  s.  16;  Act  No.  17, 

rg)    4    Reeves's    Hist.    Eng.  1898,  s.  26. 
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Estates  tall  under  Real  Property  Act.    A  question 
has  been   raised  as  to  whether  these  means  for  the 
barring  of  an  estate  tail  can  be  made  use  of  for  the  pur- 
pose of  barring  such  an  estate  under  the  Real  Property 
Act,  or  whether  such  an  estate  can  under  the  act  be 
barred  at  all,  in  the  ordinary  sense.     It  is  plain  that  an 
application  to  bring  an  estate  tail  under  the  act  may  be 
complied  with  (Ar),  and  equally  so  that  a  registered  pro- 
prietor in  fee  simple  may  limit  an  estate  tail  by  trans- 
fer (/).    The  proprietor  of  an  estate  tail  may  also  by  an 
instrument  of   transfer    duly  executed,  attested,  and 
registered,  dispose  of  his  estate  (m).     But  there  seems 
to  be  no  good  reason  for  concluding  either  that  an 
application  to  bring  an  estate  tail  under  the  act  will 
justify  the  issue  to  the  applicant  of  a  certificate  of  title 
in  fee  simple,  or  that  a  transfer  by  the  registered  pro- 
prietor of  an  estate  tail  will  pass  more  than  the  estate 
for  which  he  is  registered,  or  that  it  will  affect  the 
estate  in  remainder  expectant  on  the  determination  of 
the  estate  tail  (n).    There  is,  however,  an  impression 
among  some  that  the  ordinary  method  above  referred  to 
for  barring  an  estate  tail  by  deed  can  be  availed  of  to 
bar  such  an  estate  under  the  Real  Property  Act.     But 
it  should  be  observed  that  these  provisions  relate,  not 
to  an  instrument  of  transfer  under  the  Real  Property 
Act  but  to   deeds  only,  between  which  two  modes  of 
alienation  there  is  this  important  distinction,  that  under 
a  deed  the   estate   passes   upon   mere    execution  and 
delivery,  whereas  a  transfer  under  the  Real  Property 
Act  does  not  take  effect  until  it  has  been  registered  in 
the  prescribed  manner  (o).     On  these  grounds  it  has 


CfO  No.  25,  1900,  s.  34.  (;i)  Allison  v   Pettt/.  9  Q.L.J. 

(0  S.99.  126.  ^ 

("*)  S.46.  (o)  Act  No.  25,  1900,  s.  41. 
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been  judicially  decided  that  the  enactments  of  1843, 
and  consequently  those  of  1898  (p)  have  no  application 
to  land  under  the  Real  Property  Act  (q).  Hence  it 
seems  to  follow  that  it  is  at  least  very  doubtful  whether 
there  is  any  mode  of  barring  an  estate  tail  under  this 
act. 

Settlements.  Although  both  the  law  and  the  prac- 
tice in  regard  to  entails  have  undergone  so  much  alter- 
ation, yet  in  some  families  possessed  of  landed  property 
there  still  remains  a  desire  to  keep  the  estates  in  the 
family  from  one  generation  to  another,  and  to  preserve 
the  succession  in  the  male  line,  and  in  its  eldest 
branch.  To  accomplish  such  a  purpose  it  is  necessary 
that  settlements  should  be  made  from  time  to  time. 
Thus,  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband  ;  the  wife  has  an  allowance  for 
pin-money  during  the  marriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life  in  case  she 
should  survive  her  husband.  Subject  to  this  jointure* 
and  to  the  payment  of  such  sums  as  may  be  agreed 
upon  for  the  portions  of  the  daughters  and  younger 
sons  of  the  marriage,  the  eldest  son  who  may  be  born  of 
the  marriage  is  made  by  the  settlement  tenant  in  tail.  In 
case  of  his  decease,  without  issue,  it  is  provided  that 
the  second  son,  and  then  the  third,  should  in  like 
manner  be  tenant  in  tail ;  and  so  on  to  the  others  ;  and 
|n  default  of  sons  the  estate  is  usually  given  to  the 
daughters.  By  this  means  the  estate  is  tied  up  till 
some  tenant  in  tail  attains  the  age  -of  twenty-one  years  ; 
when  he  is  able,  with  the  consent  of  the  father,  who  is 
tenant  for  life,  to  bar  the  entail  with  all  the  remainders^ 
The  dominion  thus  acquired  over  the  property  may  be 

fp)  7  Vic.  No.  16,  s.  16  ;  Act  (q)  Allison  ▼  Petty,  ut  supra. 

No.  17.  1898,  s.  26. 
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exercised  in  a  re-settlt^ment  on  the  next  generation  in 
order   to   preserve   the   property  in   the  family.     The 
custom  of  primogeniture,  which  exists  in  connection 
with   such   settlements,   originated,  no   doubt,  in   the 
right,  which  was  enjoyed  by  the  eldest  son,  as  heir  to 
his  father,  in  those  days  when  estates  tail  could  not  be 
barred.      And    some   such    device    appears    necessary 
where  family  honours  or  family  estates  are  to  be  pre- 
served.     But,  in  other  cases,  strict  settlements  of  the 
kind  referred  to  seem  fitted  rather  to  maintain  the  pos- 
thumous pride  of  present  owners  than  the  welfare  of 
future  generations.     The  policy  of  the  law  is  now  in 
favour  of  the  free  disposition  of  all  kinds  of  property. 
And,  as  it  allows  estates  tail  to  be  barred,  so  it  will  not 
permit  the  object  of  an  entail  to  be  accomplished  by 
other  means,  any  further  than  can  be  done  by  giving 
estates  to  the  unborn  children  of  livivg  persons.     Thus, 
au  estate  given  to  the  children  of  an  unborn  child  would 
be  absolutely  void  (j).      The  desire  of  individuals  to 
keep    up    their  name    and  memory   has    often    been 
opposed  to  this  rule  of  law,  and  many  shifts  and  devices 
have  from  time  to  time  been  tried  to  keep  up  a  per- 
petual  entail,  or  something  that    might    answer   the 
Bame  end  (k).     But  such  contrivances  have  invariably 
been  defeated  ;  and  no  plan  can  now  be  adopted  by 
which  lands  can  with  certainty  be  tied  up,  or  fixed  as 
to  their  future  destination,  for  a  longer  period  than  the 
lives  of  existing  persons,  and  a  term  of  twenty-one  years 
after  their  decease  (I). 


0)  Hay  V  Efirl  of  Coveritn/,  (/)  Fearne's  Cont.  Rem.,  430 

3  T.R.  86 ;  Brude?iell  v.  Elwes,  et  seq..     The  period  of  gestation 

1  East,  452.  is    also    included,    if     gestation 

W)  Fearne's  Contingent  Re-  exist ;  Cculell  v  Palmer,  7  Bligh, 

mainders.  253   et  seq. ;    Main-  N.S.  202. 
^^ring  v  Baxter,  5  Ves.  458. 
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Limitation   of   the    right  of   barring  an  entail; 

Whenever  an  estate  tail  is  not  an  estate  in  possession, 
but  is  preceded  by  a  life  interest  to  be  enjoyed  by  some 
other  person  prior  to  the  possession  of  the  lands  by  the 
tenant  in  tail,  the  power  of  snch  tenant  in  tail  to  acquire 
an  estate  in  fee  simple  in  remainder  expectant  on  the 
decease  of  the  tenant  for  life  is  subject  to  some  limita- 
tion. In  the  time  when  an  estate  tail,  together  with 
the  reversion,  could  only  be  barred  by  a  recovery,  it  was 
absolutely  necessary  that  the  first  tenant  for  life,  who 
had  possession  of  the  lands,  should  concur  in  the  pro- 
ceedings ;  for  no  recovery  could  be  suffered,  unless  on 
a  feigned  action  brought  against  the  feudal  holder  of 
the  possession  (m).  This  technical  rule  of  law  was  also 
a  valuable  check  on  the  tenant  in  tail  under  every 
ordinary  settlement  of  landed  property  ;  for,  when  the 
eldest  son  (who,  as  we  have  seen,  is  usually  made  tenant 
in  tail)  came  of  age,  he  found  that,  before  he  could 
acquire  the  dominion  expectant  on  the  decease  of  his 
father,  the  tenant  for  life,  he  must  obtain  from  his 
father  consent  for  the  purpose.  Opportunity  was  thus 
given  for  providing  that  no  ill  use  should  be  made  of 
the  property  («).  The  provisions  of  our  own  legislature 
above  referred  to  for  supplying  the  want  of  fines 
and  recoveries  merely  simplified  the  process  of  fines 
and  recoveries  by  giving  to  deeds,  executed  in  the 
manner  prescribed,  the  same  effect  which  a  fine  or 
recovery  would  have  had  (o).  As  these  provisions  had 
their  commencement  in  1825,  it  seems  to  follow  that 
all  the  law  which  was  in  force  in  England  prior  to 
1825  with  regard  to  these  assurances,  except  Jbhat  which 


(m)  Cruise  on  Recoveries.  21.      Property  Commissioners,  p.  32. 
See,  however,  14  Geo.  II.  c.  20.  (o)  Re  Underwood  Estate  Acts, 

(«)  See  First   Report  of  Real      8  N.S.W.R.,  Eq.  132, 136. 
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regulated  the  mere  process  by  which  effect  was  given 
to  them,  still  remains ;  and  that  the  consent  formerly 
required  in  the  case  of  a  recovery  must  still  be  had,  in 
order  to  make  the  deed  complete  (p).  And  although 
the  English  act  which  abolished  fines  and  recoveries  is 
not  in  force  here,  it  is  worth  noticing  that  that  act  has 
still  preserved,  with  some  little  modification,  the  neces- 
sity for  such  consent,  the  person  whose  consent  is 
required  being  known  as  ^^  protector  of  the  settle- 
ment "  (q). 

Exceptions  to  the  rig^ht  of  barring:  an  entail. 
These  are  of  very  rare  occurrence  even  in  England,  and 
it  may  well  be  doubted  whether  they  will  ever  come 
under  notice  in  New  South  Wales.  But  though  they 
are  consequently  not  of  importance,  it  may  be  as  well 
to  mention  them. 

1.  Estates  tail  fcranted  by  the  Crown  as  the 
reward  for  public  services.  These  cannot  be  barred 
80  long  as  the  reversion  continues  in  the  Crown.  This 
restriction  was  imposed  by  an  act  of  parliament  of 
Henry  VIII.  (r),  which,  though  seemingly  retrospec- 
tive, has  always  been  held  to  be  prospective  («).  It 
applies  only  where  the  grant  has  been  made  for  services 
rendered  to  the  public  (^),  and  was  continued  in 
England  by  the  act  by  which  fines  and  recoveries  were 
abolished  (u). 

(p)  See,  however,  a  somewhat  ^e  consent  of  Vie  tenant  of  tlic 

contrary  opinion   expressed  by  tmniediate  freehold  do  more  ihan 

Mr.  Alexander  Oliver  in  the  pre-  obtain  a  base  fee. 

face  to  his  collection  of    Real  (rjr)  3  &  4  Wm.  IV.  c.  74,  s.  22. 

Estate  Acts,  p.  XVI.     Since  the  (r)  34  &  35   H.  VIII.  c.  20; 

remarks  in  the  text  were  written  Cruise  on  Recoveries,  318. 

the  case  of //I  r6  Lawson,  1  S.R.,  («)  Co.  Lift.   372b  373a,   10th 

Eq.  o6,  has  been  decided,  and  it  rule. 

is  therein  held  that  a  tenant  in  (0  Perkins  v.  Sewell,  1    Bla. 

tail  in  remainder  executing  an  654. 

acknowledged   deed   under  the  (m)  3  &  4  Wm.  IV.  c.  74. 
above  provisions  cannot  without 
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2.  Tenant  in  tail  after  tlie  possibility  of  issue 
extinct.  This  can  only  happen  where  a  person  is 
tenant  in  special  tail.  For  instance,  if  an  estate  be 
given  to  a  man  and  the  heirs  of  his  body  by  his  present 
wife ;  then,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tail  after  possibility  of  issue 
extinct  (©).  For,  the  possibility  of  his  having  issue 
who  could  inherit  the  estate  tail  would  have  become 
extinct  on  the  death  of  his  wife.  A  tenancy  of  this 
kind  can  never  arise  in  an  ordinary  estate  in  tail  general 
or  tail  male.  For,  so  long  as  a  person  lives,  the  law 
considers  that  the  possibility  of  issue  continues,  how- 
ever improbable  it  may  be  from  the  great  age  of  the 
party  (w).  Tenants  in  tail  after  possibility  of  issue 
extinct  were  prohibited  from  suffering  common  re- 
coveries by  a  statute  of  the  reign  of  Elizabeth  (s).  But 
tenancies  in  special  tail  are  not  common.  For,  in 
modern  times,  when  it  is  intended  to  make  a  provision 
for  the  children  of  a  particular  marriage,  estates  are 
given  directly  to  the  unborn  children,  which  estates 
then  take  effect  as  the  children  come  into  existence  ; 
whereas  in  ancient  times,  as  we  shall  hereafter  see  (y), 
it  was  not  lawful  to  give  any  estate  directly  to  an  unborn 
child. 

3.  Tenant  in  tail  ex  provisione  viri.  This  excep- 
tion relates  to  women  who  are  tenants  in  tail  of  lands 
of  their  husbands,  or  lands  given  by  any  of  his  ances- 
tors. After  the  decease  of  the  husband,  a  woman  so 
tenant  in  tail  ea  provisione  viri  is  prohibited  by  an  old 
statute  (z)  from  suffering  a  recovery  without  the 
assent,  recorded  or  inroUed,  of  the  heir  next  inheritable 


Cr)  Litt.  sec.  32,  33  ;    2  Bl.  Audley,  1  Cox.  324. 

Com.  12-4.  (j-)  14  Eliz.  c.  8. 

(m?)  Litt.  sec.    34 ;    Co.    Litt.  (^)  Part  II  Ch  IL 

40a;    2  Bl.   Com.  126;   Jee  v.  [z)  11  Hen.  VII.  c.  20. 
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to  her,  or  of  the  reversioner  next  after  her  death. 
This  kind  of  tenancy  in  tail  has,  however,  been  practi- 
cally superseded  by  the  settlements  now  usually  made 
on  the  unborn  children  of  the  marriage. 

No  bar  by  will,  or  by  contract.  It  is  important  to 
observe  that  every  attempt  by  a  tenant  in  tail  to  leave 
the  lands  entailed  by  his  will  (o),  and  every  contract  to 
sell  them  not  completed  in  his  lifetime  by  the  proper 
bar  (&),  will  be  null  and  void  as  against  his  issue  claim- 
ing under  the  entail,  or  as  against  the  remaindermen  or 
reversioners,  (that  is,  the  owners  of  estates  in  remainder 
or  reversion)  should  there  be  no  such  issue  left.  The 
act  of  Parliament  already  referred  to  (c)  provides  the 
only  method  by  which  an  estate  can  now  be  barred, 
that  is  by  an  actual  conveyance  by  deed  made,  executed, 
and  acknowledged  with  th^  formalities  specified  in  the 
act. 

Incidents  of  an  estate  tail.  The  most  important 
of  these  is  the  right  to  bar  the  entail  so  as  to  acquire  a 
fee  simple,  in  the  manner  already  explained  ;  but  for 
the  reasons  already  given,  it  seems  open  to  some  ques- 
tion whether  this  incident  pertains  to  an  estate  tail 
under  the  Real  Property  Act.  Another  incident  is  the 
right  to  commit  waste.  For,  being  master  of  the  in- 
heritance, a  tenant  in  tail  may  cut  down  timber  for  his 
own  benefit,  and  commit  what  waste  he  pleases,  with- 
out the  necessity  of  barring  the  entail  for  that 
purpose  (e).  Again,  a  tenant  in  tail  is  empowered  by  a 
statute  of  Henry  VIII.  (J)  to  make  leases,  under 
certain  restrictions,  of  such  of  the  lands  entailed  as  had 

(z)  11  Hen.  VII.  Ch.  (e)  Co.  Litt.  224a  ;  2  Bl.  Com. 

(a)  Cro.  Eliz.  805;  Co.  Litt.  115;    Bac.    Ab.    lit.    EsUte    in 

Ilia.  Tail  (D). 

(6)  Bac.  Abr.  tit.    Estate  in  (f)  32  H.  VIII.c.28  ;  Co.  Litt. 

Tail  (D).  44a  ;    Bac.   Ab.  tit.    Leases  and 

(c)  No.  17, 1898,  s.  26.  Terms  for  Years  (D)  2. 
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been  most  commonly  let  to  farm  for  twenty  years  before, 
provided  that  such  leases  do  not  exceed  twenty  one  years, 
or  three  lives,  from  the  day  of  the  making  thereof,  and 
the  accustomed  yearly  rent  is  reserved.  This  power, 
though  still  existent  in  New  South  Wales  (^),  is  how- 
ever, of  little  use  ;  for  leases  under  this  statute,  though 
binding  on  the  issue,  are  not  bipding  on  the  remainder- 
man or  reversioner  (A),  and  consequently  have  not  that 
certainty  of  enjoyment  which  is  the  great  inducement 
to  the  outlay  of  capital,  and  the  consequent  improve- 
ment of  landed  property.  But  the  Settled  Estates  Act 
of  1886  (0  made  provision  for  the  granting  of  binding 
leases  of  entailed  lands  either  by  way  of  application  to 
the  Supreme  Court  in  its  equitable  jurisdiction,  or 
without  such  application,  and  these  provisions,  though 
now  repealed,  have  been  re-enacted  by  the  Conveyan- 
cing Act  of  1898  (./).  A  tenant  in  tail  of  any  settled 
estate  may  therefore  apply,  or  concur  in  applying  (Ar), 
to  the  Court  to  authorize  leases  thereof  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  terms  of 
not  exceeding  ten,  fifteen,  thirty,  or  forty  years,  accord- 
ing as  the  lease  is  one  for  an  agricultural,  repairing, 
building,  or  mining  purpose.  But  every  such  lease 
must  be  made  to  take  effect  in  possession  at  or  within 
one  year  next  after  the  making  thereof,  and  the  best 
rent  must  be  reserved  thereon  that  can  reasonably  be 
obtained.  It  must  be  made  by  deed,  and  contain  a  con- 
dition for  re-entry  on  non-payment  of  rent,  and  the 
lessee  must  execute  a  counterpart  thereof  (/).  Should 
it  be  desired  to  grant  a  lease  without  application  to  the 
Court,  then  in  the  case  of  a  settled  estate  the  person 

(flr)    Sempill     V.  Rashleigk,  ft)  50  Vic.  No.  20. 

4  S.C.R.  190.  (/)  Act  No.  17,  1898. 

Qi)  Co.  Litt.  45b  ;  2  Bl.  Com.  (k)  ss  54,  55. 

319.  (0  s.  38. 
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entitled  to  the  posBession  for  life  or  for  any  greater 
e^ttate  may,  nnleBS  the  settlement  contains  an  express 
declaration  against  it,  demise  the  land  for  any  term  not 
exceeding  ten  years  upon  conditions  similar  to  those 
just  enumerated  above,  bat  with  these  added,  that  the 
lease  must  contain  a  covenant  for  the  payment  of  rent, 
and  must  not  be  made  without  impeachment  of  waste  ; 
and  in  the  case  of  an  unsettled  estate  the  tenant  in  tail, 
after  possibility  of  issue  extinct,  may  demise  the  land 
for  a  like  term,  and  upon  like  conditions  (j»).  Every 
demise  granted  under  the  above-mentioned  provisions 
will  be  valid  against  persons  subsequently  entitled  (n). 

Forfeiture  for  Treason.  It  has  been  observed  that, 
in  ancient  times  estates  tail  were  not  subject  to  for- 
feiture for  high  treason  beyond  the  life  of  the  tenant  in 
tail.  This  privilege  they  were  deprived  of  by  an  act  of 
parliament  passed  in  the  reign  of  Henry  VIII.  (o),  by 
which  all  estates  of  inheritance  (under  which  general 
words  estates  tail  were  covertly  included)  were  declared 
to  be  forfeited  to  the  king  upon  any  conviction  of  high 
treason  (p).  But  the  Crimes  Act  of  1900  now  pro- 
vides (q)  that  no  inquest,  conviction,  or  judgment,  in 
respect  of  any  felony  committed  after  the  passing  of 
the  act,  shall  cause  any  escheat  or  forfeiture  of  lands  or 
goods  ;  but  compensation  to  the  extent  of  five  hundred 
pounds  may  be  ordered  to  be  paid  to  any  aggrieved 
person  out  of  the  property  of  the  offender  (r). 

Liability  lor  Debts. 

1.  Crown  Debts.  By  virtue  of  another  statute  of  the 
reign  of  Henry  VIII.  (»)  estates  tail  are  charged,  in  the 

(m)  s.  68.  (r)  s.  437.    And  see  on  these 

(if)  s.  69.  sections,     Morris   v.     P/af,    9 

(o)  26  H.  VIII.  c.  13,  s.  5  ;  see  N.S.W.R.  449  ;  Borough  of  Pad- 

also  5  &  6  Edw.  VI.  c.11,  s.  9.  dington  v.  Marsh,  14  N.S.W.R. 

(p)  2  Bl.  Com.  118.  Eq.  296. 

(q)  s.  465.  («)  33  H.  VIII.  c.  39. 
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hands  of  the  heir,  with  debts  due  from  his  ancestor  to 
the  Crown,  by  judgment,  recognizance,  obligation,  or 
other  specialty^  although  the  heir  shall  not  be  comprised 
therein.  And  all  arrears  and  debts  due  to  the  Crown, 
by  accountants  to  the  Crown,  whose  yearly  or  total 
receipts  exceed  three  hundred  pounds,  were,  by  a  later 
statute  of  the  reign  of  Elizabeth  {t),  placed  on  the  same 
footing.  It  does  not  seem  to  have  been  judicially 
decided  whether  they  are  in  force  in  New  South  Wales, 
but  there  are  good  reasons  fur  concluding  that  they 
are  (u), 

2.  Judi^ment  Debts.  The  real  estates  of  all  debtors 
are  liable  for  the  satisfaction  of  their  judgment  debta, 
under  process  issuing  out  of  either  the  Supreme  Court 
or  the  District  Court.  The  process  of  the  Supreme 
Court  derives  its  authority  from  an  Imperial  statute, 
54  Geo.  III.  c.  15,  which  makes  the  lands,  heredita- 
ments, and  real  estates  of  debtors  in  New  South  Wales 
liable  for  all  just  debts,  and  subject  to  the  like  process 
for  seizing  and  selling  the  same  for  the  satisfaction  of 
such  debts  in  like  manner  as  personal  estate.  Under 
the  District  Court  process  the  Registrar  of  the  Court  is 
authorised  to  seize,  and  take,  and  cause  to  be  sold,  all 
the  lands,  tenements,  and  hereditaments,  of  or  to  which 
the  debtor  is  seised  or  entitled,  or  which  he  can  either 
at  law  or  in  equity  assign  or  dispose  of  (t?),  and  to 
execute  a  proper  deed  of  bargain  and  sale  thereof  to  the 
purchaser  (w).  It  should  be  noted  that  what  the  Sheriff 
in  the  one  case  (a?),  and  the  Registrar  in  the  other  (y), 
dispose  of  is,  the  right,  title  and  interest  of  the  debtor. 

(0  13    Eliz.  e.    4  ;    and    see  (v)  Act  No.  4,  1901,  s.  86. 

14  Eliz.  c.  7  ;  25  Geo.  11  I.e. 35.  0^)  s.  87. 

(«)  Be  Commercial  Bank  oj  (x)  Re    Elliott,    7    N.S.W.R 

Australia,   19  V.L.R.   373,  3.37,  271,276. 
following?  In  re   Henley  &  Co,,  (y)  Act  No.  4,  1901,  s.  87. 

L.R.  9  Ch.  D.  469,  481. 
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Whether  or  not  this  includes  a  power  to  bar  an  estate 
tail  does  not  seem  clear  on  the  enactments,  and  no 
judicial  decision  has  been  given  on  the  point. 

On  the  bankruptcy  of  a  tenant  in  tail  his  estate  tail 
may  be  barred  and  disposed  of  by  the  official  assignee, 
for  the  benefit  of  his  creditors,  to  the  same  extent  as 
the  tenant  in  tail  might  have  barred  or  disposed  of  it 
for  his  own  benefit  («). 

Descent.  Subject  to  these  rights  and  liabilities, 
an  estate  tail,  if  not  duly  barred,  will  descend  to 
the  issue  of  the  donee  in  due  course  of  law  ;  all  of 
whom  will  be  necessarily  tenants  in  tail,  and  will  enjoy 
the  same  powers  of  disposition  as  their  ancestor,  the 
original  donee  in  tail.  The  course  of  descent  of  an 
estate  tail  is  similar,  so  far  as  it  goes,  to  that  which  an 
estate  in  fee  simple  followed  under  the  Inheritance 
Act,  an  explanation  of  which  the  reader  will  find  in  the 
fourth  chapter. 

Quasi  entail.  If  an  estate  pur  autre  vie  should  be 
given  to  a  person  and  the  heirs  of  his  body,  a 
qua$i  entaily  as  it  is  called,  will  be  created,  and  the 
estate  will  descend,  during  its  continuance,  in  the  same 
manner  as  an  ordinary  estate  tail.  But  the  owner  of 
SQch  an  estate  in  possession  may  bar  his  issue,  and  all 
remainders,  by  an  ordinary  deed  of  conveyance  (a).  If 
the  estate  tail  be  in  remainder  expectant  on  an  estate 
for  life,  the  concurrence  of  the  tenant  for  life  is  neces- 
sary to  enable  the  tenant  in  tail  to  defeat  the  subpequent 
remainders  (b). 

(2)  Bankruptcy     Act,     1898,  (a)  Fearne,  Cont.  Rem.  495  et 

s..  63  (5).    As  to  the  effect  of      seq. 

disentailing    assurances    made  ib)  Allen  v.  A  lien,  2  Dr.  &W. 

under  this  section  in  enlarging      307,    324,    333 ;     Edwards    v. 
or  confirming  defective  estates.      Champion,  3  DeG,  M.  &  G,  202. 
*fe  remarks  of  Turner  L.J.,  in 
Sturgis    v.    Morse,     29     L.J., 
Ch.  766,  774. 
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CHAPTER  III. 

OP  AN  ESTATE  IN  FEB  SIMPLE. 

We  now  come  to  the  consideration  of  that  estate 
which  in  respect  of  quantity  as  measured  by  duration 
is  the  greatest  estate  or  interest  which  the  law  of  Eng- 
land allows  any  person  to  possess  in  landed  property, 
viz.,  an  estate  in  fee  simple,  feudum  simplex  (a).  A 
tenant  in  fee  simple  is  he  that  holds  lands  or  tenements 
to  him  and  his  heirs  for  ever.  For  if  a  man  would  pur- 
chase lands  or  tenements  in  fee  simple,  it  always  has 
been,  and  still  is  necessary,  under  the  old  system  of 
conveyancing,  that  he  should  have  these  words  in  his 
purchase  deed,  "  To  have  and  to  hold  to  him  and  to  his 
heirs ; "  for  these  words,  "  his  heirs,"  make  the  estate 
one  of  inheritance,  and  their  omission  would  give  him 
only  an  estate  for  term  of  life  (h).  And  although  these 
words  "  his  heirs,"  are  not  necessary  m  a  transfer  under 
the  Real  Property  Act  (c),  yet  this  is  because  the 
describing  any  person  as  a  proprietor^  ^transferror,  or 
transferee,  is,  by  special  enactment,  deei^d  to  include 
the  heirs  of  such  person  {d).  Thus,  an^tate  in  fee 
simple  is  one  that  is  descendible,  not  merWy  to  the 
heirs  of  the  body  of  the  owner,  but  to  coZ/o/droir^lationB, 
according  to  the  rules  and  canons  of  descent.  \It  is  of 
course  an  estate  of  freehold^  being  a  larger  estat^  than 

either  an  estate  for  life  or  in  tail.  \ 

\ 

(a)  Litt.  s.  11.  (c)  Act  No.  25,  1900.  "^ 

(3)  Litt.  8.  I  ;  Mallory'B  case,  (//)  s.  3  (6).  V 

5  Rep.  112a  ;  The  Princes  case^  \ 


I  Rep.  63  ;  2  BI.  Com.  107. 
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The  mere  descent  of  an  estate  in  fee  simple  to  col- 
lateral heirs  is  not,  however,  the  quality  that  has  given 
to  this  estate  its  present  value  and  importance.  Its 
most  valuable  incident  is  one  that  is  now  inseparable 
from  it,  the  unfettered  right  of  alienation^  and  along  with 
this  is  the  right  of  free  enjoyment.  Such  estates  are  also 
liable  to  involuntary  alienation. 

I.  Voluntary  alienation.  Let  us  first  consider  the 
right  of  voluntary  alienation,  and  observe  that  it  may 
be  exercised  either  intitr  vivos  or  by  last  will  and  testa- 
ment 

1.  Alienation  inter  vivos.  The  right  of  alienation 
inter  vivos  has  been  of  gradual  growth  ;  for,  as  we  have 
seen,  estates  were  at  first  inalienable  by  tenants  without 
their  lord's  cotisent,  and  the  heir  did  not  derive  his 
title  so  much  from  his  ancestor  as  from  the  lord,  who, 
when  he  gave  to  the  ancestor,  gave  also  to  the  an- 
cestor's heirs.  The  heir  was  regarded  as  acquiring 
under  such  gift  a  substantial  interest  in  the  land  {e). 
But  in  process  of  time  the  ancestor  acquired  the  right, 
first,  of  disappointing  the  expectations  of  his  heir,  and 
then  of  defeating  the  interests  of  his  lord,  as  will  now 
be  briefly  explained. 

Projrress  of  right  of  alienation  as:ainst  the  heir. 
At  the  time  of  Henry  II.  a  freeholder  might  partly 
destroy  the  interest  of  his  heir ;  for,  as  explained  in 
the  previous  chapter,  he  might  give  away  part  of  his 
land  in  frank-marriage  or  frankalmoign.  But  his  right 
to  wholly  defeat  the  heir  was  not  fully  established  then  ; 
for  it  appears  from  the  treatise  of  Glanville,  written  in 
that  reign  {f)  that  a  larger  right  of  alienation  was  pos- 
sessed   over    lands   which    a    man   had  acquired  by 


e)  1  Stubbs'  Const.  Hist  §  96.         (/)  1    Reeves's    Hist.    Eng. 

Uw,  223. 
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purchase  than  over  those  which  had  descended  to  him 
as  the  heir  of  some  deceased  person ;  and  even  over 
purchased  lands  the  right  of  alienation  was  not  com- 
plete if  the  tenant  had  any  heirs  of  his  own  body  (y). 
For  he  could  not  entirely  disinherit  them,  though  he 
might  defeat  the  expectations  of  his  collateral  heirs. 
By  the  time  of  Henry  III.,  however,  the  heir  was  com- 
pletely in  his  ancestor's  power,  so  far  as  related  to  any 
lands  of  which  the  ancestor  had  possession.  Bracton, 
who  wrote  in  this  reign,  expressly  lays  it  down  that  the 
heir  acquires  nothing  from  the  gift  made  to  his 
ancestor  (A).  The  very  circumstance  that  land  was 
given  to  a  person  and  his  heirs,  or  to  him  and  the  heirs 
of  his  body,  enabled  him  in  those  days  to  convey  an 
interest  in  the  land,  to  last  as  long  as  his  heirs  in  the 
one  case,  or  the  heirs  of  his  body  in  the  other,  con- 
tinued to  exist.  With  respect  to  a  grant  to  a  man  and 
the  heirs  of  his  body^  it  has  been  shown  in  the  previous 
chapter  that  the  right  of  alienation  was  restricted  by 
the  Statute  De  donis,  and  that  the  power  of  the 
ancestor  to  defeat  the  heir  is  therefore  not  so  complete 
now.  But,  from  the  time  of  Bracton,  a  gift  to  a  man 
and  his  heirs  generally  has  enabled  the  grantee,  either 
entirely  to  defeat  the  expectation  of  his  heir  by  an 
absolute  conveyance,  or  to  prejudice  his  enjoyment  of 
the  descended  lands  by  obliging  him  to  satisfy  any 
debts  or  demands,  to  the  value  of  the  lands,  according 
to  his  ancestor's  discretion. 

Profi^ress  of  the  right  of  alienation  against  the 
lord.  The  interest  of  the  lord  was  of  two  kinds, 
namely,  his  right  to  the  rent  and  services  reserved  to 
him,    and    his    right   of    escheat,  i.e.,  his   chance    or 


ss; 


a)  Glanville,  VII.  1.  tione  facta  antecessori,  quia  cum 

(/*)  Bracton,    lib.    2,    cap.  6.      donatorio  non  est  feoffatus. 
fol.  17a.    Nihil  acquirit  ex  dona- 
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possibility  of  again  obtaining  the  land  on  failure  of  the 
heirs  of  the  tenant.     The  inroad  of  alienation  appears 
to  have  been  first  made  on  the  former  of  these  interests. 
Frank-marriage^  and  frankalmoign,  as  modes  of  aliena- 
tion have  already  been  referred  to.    The  other  modes 
of  alienation  which  then  prevailed  were  not  only  very 
different  from  these,  but  also  from  the  ordinary  sales 
of  landed  property  which  occur  in  modern  times.  Such 
a  thing  as  an  absolute  sale  for  a  sum  of  money  paid 
'  down  was  at  that  time  scarcely  to  be  met  with.     The 
alienation  of  lands  assumed  rather  the  form  of  per- 
petual   leases,    granted    in     consideration    of    certain 
services  or  rents,  to  be  from  time  to  time  performed  or 
paid.    In  all  the  old  conveyances,  almost  without  ex- 
ception, the    lands   are   given  to  the  grantee  and  his 
heirs,  to  hold  as  tenants  of  the  grantor  and  his  heirs,  at 
certain  rents  or  services  {%)  ;  and  when  no  particular 
service  was  reserved,  it  was  understood  that  the  grantee 
held  of  the  grantor,  subject  to  the  same  services  as  the 
grantor  held  of  his  superior  lord  (;j.     This  mode  of 
alienation  was  termed  subinfeudation  ;  and  the  practice 
of  it  prejudiced  the  security  possessed  by  the  lord  for  the 
due  performance  of  the  services  of  the  original  tenure. 
Subinfeudation  could  not  indeed  deprive  him  of  his 
right  to  the  services,  for  they  were  always  a  charge  on 

fij  All  the  forms  of  feoffments  which  had   been  granted   by  a 

given  in  Madox's  Formulate  An-  father    to  one   of   his   yoiinjier 

glicanum,  with  the  exceeptionof  sons,    or   by   a   brother   to    his 

Nos.  318  and  H25,  are   in   this  vounger  brother,   clearly   show 

form.     No    318    is    a    gift    in  that  grants  of   land  were   then 

frankalmoign,    and    was   after-  made   by  subinfeudation.     Mr. 

wards  con  firmed  by  the  son  of  Reeves's    observation    (1    Hist, 

the  grantor  (see  title.  Confirma-  Eng.  Law.   lOrt  n  (/«),  that  the 

tion,  No.  119)  :    and    No.    325  reservation  of  services  was  moat 

appears  to  have  been  a  family  commonly  m  ide  to  the  feoffor, 

transaction  between  a  father  and  appears   to  be   scarcely   strong 

his  son.    The  curious  questions  enough. 

mentioned  in  Glanville  (lib.  7,  (J)  Perkins's  Profitable  Book, 

c.  1)  as  to  the  desceni  of  lands  ss.  529,  653. 
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the  land  while  it  was  in  the  hands  of  the  under- 
tenants, and  could  be  distrained  for  (k)  ;  but  the 
enforcement  of  the  services  was  rendered  less  easy  by 
the  division  of  the  lands  into  various  ownerships. 
Accordingly  we  find  it  enacted  in  Magna  Charta  (/), 
that  no  freeman  should  give  or  sell  any  more  of  his 
land  than  so  as  what  remained  might  be  sufficient  to 
answer  the  services  he  owed  to  his  lord.  Subinfeudation 
might  occur  as  to  part  only  of  the  lands  or  as  to  the 
whole.  For  a  tenant  could  not  make  a  grant  of  part  of 
the  lands  to  be  holden  of  the  superior  lord  without  the 
lord's  consent,  as  the  services  reserved  on  any  grant 
were  considered  to  be  entire  and  indivisible  in  their 
nature  (m).  Consequently,  in  disposing  of  part  of  his 
lands  the  tenant  was  obliged  to  create  a  tenure  between 
his  grantee  and  himself,  by  reserving  to  himself  and 
his  heirs  such  services  as  would  remunerate  him  for 
the  services  which  he  himself  was  liable  for  to  his 
superior  lord.  In  this  manner  the  tenant  became  a 
lord  in  his  turn,  his  grantee  holding  immediately  of 
him.  And  whenever  tenants  had  occasion  to  part  with 
the  whole  of  their  land  they  usually  resorted  by  choice 
to  the  method  that  they  were  obliged  to  adopt  when 
alienating  part.  For  the  immediate  lord  of  the  holder 
of  any  lands  had  advantages  of  a  feudal  nature,  such  as 
wardship  and  marriage,  whioh  did  not  belong  to  the 
superior  lord  when  any  mesne  lordship  intervened  (a). 
Subinfeudation  thus  deprived  the  superior  lords  of 
some  of  the  most  valuable  fruits  of  tenure.  The  last 
step  in  the  progress  of  alienation  appears  to  have  been 
the  infringement  of  the  lord's  interest,  expectant  on  the 


(k)  Perkins'  Profitable  Book,  (m)  Co.  Litt.  43a. 

8.  674.  (a)  Bract  lib.  11.  c.  19,  par.  2. 

(0  Chap.  32. 
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^lure  of  the  heirs  of  his  tenant.    As  the  advantages  of 
a  free  power  of  disposition  became  apparent  a  new 
form  of  grant  came  into  general  use.    The  lands  were 
given  not  only  to  the  tenant  and  his  heirs,  but  to  him 
and  his  heirs,  or  to  whomtoever  he  might  wish  to  give  or 
oisign  the  land  (5),  or  with  other  words  expressly  con- 
ferring on  the  tenant  the  power  of  alienation  (c).     In 
this  case,  if  the  tenant  granted,  or  underlet  as  it  were, 
part  of  his  land,  then,  on  his  decease  and  failure  of  his 
heirs,  the  tenant's  grantee  had  still  a  right  to  continue 
to  hold  as  tenant  of  the  superior  lord ;  and  such  superior 
lord  then  took  the  place  of  landlord,  which  the  original 
tenant  or  his  heirs  would  have  occupied  had  he  or  they 
been  living  (d).     And  if  the  tenant,  instead  of  thus 
underletting  part  of  his  land,  chose  to  dispose  of  the 
whole,  he  wad  at  liberty  to  do  so,  by  substituting,  if  he 
thought  fit,  a  new   tenant  in   his  own  place  (0).    A 
power  of  alienation  such  as  this  prejudiced  the  lord's 
right  of  escheat  by  postponing  it  indefinitely.    And 
since  subinfeudation  thus  prejudiced  the  lord's  right  to 
the  services  reserved,  robbed  him  of  some  of  the  most 
profitable  fruits  of  tenure  (/*),  and  damaged  his  right  of 
escheat,  it  was  therefore  desirable  for  every  feudal  lord 
that  it  should  be  checked,  and  that  the  possession  of 
the  lands  should  always  be  holden  by  his  own  imme- 
diate tenants.    Accordingly,  when  the  barons  at  the 
time  of  Edw.  I.  perceived  their  privileges  as  superior 
lords  being  thus   gradually  encroached  on  they  pro- 
ceeded to  procure  an  enactment  in  their  own  favour 
with  respect  to  estates  in  fee  simple,  as  they  had  then 


(6)  Bract,  lib.  2,  c.  6,  fol.  176.  (e)  See  Stat.  4  Edw.  1.  c.  6. 

(c)  Madox's  Formulare  Angli-  }f)  Such    as    marriage    and 

canum,    Preliminary    Disserta-  wardship,   to  be  hereafter   ex- 

tiori,  p^  6.  plained.   See  Bract,  lib.  II.  c.  19, 

W  Bract,  nbi  sup.  par.  2. 
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already  done  with  regard  to  estates  tail  (g).  They  did 
not  however,  in  this  case,  attempt  to  restrain  the  prac- 
tice of  alienation  altogether,  but  simply  procured  a 
prohibition  of  the  practice  of  subinfeudation  ;  and  at 
the  same  time  obtained  for  their  tenants  facility  of 
alienation  of  parts  of  theii  lands  to  be  holden  of  the 
chief  lords. 

The  statute  by  which  these  objects  were  effected  is 
known  by  the  name  of  the  statute  of  Quia  emptoret  (h); 
so  called  from  the  words  with  which  it  commences.  It 
enacts,  that  from  henceforth  it  shall  be  lawful  to  every 
freeman  to  sell  at  his  own  pleasure  his  lands  and  tene- 
ments or  part  thereof,  so  nevertheless  that  the  feoffee 
(or  purchaser)  shall  hold  the  same  lands  or  tenements 
of  the  same  chief  lord  of  the  fee,  and  by  the  same 
services  and  customs,  as  his  feoffor  held  them  before. 
And  it  further  enacts  (t),  that  if  he  shall  sell  any  part 
of  such  his  lands  or  tenements  to  any  person,  the  feoffee 
shall  hold  that  part  immediately  of  the  chief  lord,  and 
shall  be  forthwith  charged  with  so  much  service  as  per- 
taineth,  or  ought  to  pertain,  to  the  said  chief  lord  for 
such  part,  according  to  the  quantity  of  the  land  or 
tenement  so  sold.  This  statute  did  not  extend  to  those 
who  held  of  the  king  as  tenants  in  capite^  who  were 
kept  in  restraint  for  some  time  longer  (J).  Free 
liberty  of  alienation  was,  however,  subsequently 
acquired  by  them  ;  and  the  right  of  disposing  of  an 
estate  in  fee  simple,  by  act  inter  vivos,  is  now  the 
undisputed  privilege  of  every  tenant  of  such  an 
estate  (k). 

2.  Alienation  by  will.     The  alienation  of  lands  by 


ig)   By    the    stat.    De   donis,  O)  Wright*s  Tenures,  162. 

18  Edw.  I.  c.  1.  ik)  Wright's    Tenures,    172 

(A)  Stat.  18  Kdw.  I.  c.  1.  Co.  Litt.  111b,  n.  I. 
(0  c.  2. 
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will  was  not  allowed  in  England,  from  the  time  the 
feudal   system  became  completely  rooted,  until  many 
years  after  alienation  inter  vivos  had  been  sanctioned  by 
the  statute  of  Quia  empiores.    The  city  of  London,  and  a 
few  other  favoured  places,  formed  exceptions  to  this 
general  restraint  on  the  power  of  testamentary  alien- 
ation of  estates  in  fee  simple  (I)  ;  for  in  these  places 
tenements  might  .be  devised  by  will,   in  virtue  of  a 
special  custom.     But  in  process  of  time  a  method  of 
devising  lands  by  will  was  covertly  adopted  by  means 
of  conveyances  to  other  parties,  to  such  uses  as  the  per- 
son conveying  should  appoint  by  his  will  (m).    This 
indirect  mode    of   devising    lands  was    intentionally 
retrained  by  the  operation  of  a  statute,  passed  in  the 
reign  of  King  Henry  VIII.  (n)  known  by  the  name  of 
the  Statute  of  Uses,  to  which  we  shall  hereafter  have 
occasion  to  make  frequent  reference.     But  only  five 
years  after  the  passing  of  this  statute  lands  were  by  a 
further  statute  expressly  rendered  devisable  by  will. 
This  great  change  in  the  law  was  effected  by  statutes  of 
the  32nd  and  34th  of  Henry  VIII.  (o).     But  even  by 
these  statutes  the  right  to  devise  was  partial  only,  as  to 
lands  of  the  then  prevailing  tenure  ;  and  it  was  not  till 
the  reign  of  King  Charles  II„  when  the  feudal  tenures 
were  abolished  (/?),  that  the  right  of  devising  freehold 
lands  by  will  became  complete  and  universal.    At  the 
present  day,  every  tenant  in  fee  simple  so  fully  enjoys 
the  right  of  alienating  the  lands  he  holds,  either  in  his 
lifetime  or  by  his  will,  that  most  tenants  in  fee  think 

themselves  to  be  the  lords  of  their   own   domains; 

/ 

(0  Litt  s.  167  ;  Perk.  ss.  628,  (o)  32  H.  VIII.  c.  1  ;  34  &  33 

537.  H.  VIII.  c.  5;  Co.   Litt.   111b, 

(m)  Perk,  ubi  sup.  n.  (1). 

(w)  27  H.  VIIL  c.  10.  intituled  (^)  By  stat.  12.  Car.  1 1,  c.  24. 
*'An  Act  concerning  Uses  and 
Wills." 
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whereas  in  fact  all  landowners  are  merely  tenants  in 
the  eye  of  the  law,  as  will  hereafter  more  clearly 
appear. 

Blackstone^s  explanation  of  an  estate  in  fee  simple  is, 
that  a  tenant  in  fee  simple  holds  to  him  or  his  heirs  for 
ever,  generally,  absolutely,  and  simply,  without  men- 
tioning what  heirs,  but  referring  that  to  his  own  plea- 
sure, or  the  disposition  of  the  law  {q).  But  the  idea  of 
nominating  an  heir  to  succeed  to  the  inheritance  has  no 
place  in  the  English  law,  however  it  might  have 
obtained  in  the  Eoman  jurisprudence.  The  heir  it  always 
appointed  hy  the  law,  the  maxim  being,  Solus  Deus 
haredem  jaeere  potest,  non  homo  (r).  All  other  persons 
whom  a  tenant  in  fee  simple  may  please  to  appoint  as 
his  successors  are  not  his  heirs,  but  his  assigns.  Thus 
a  purchaser  from  him  in  his  lifetime,  and  a  devisee 
under  his  will,  are  alike  assigns  in  law,  each  claiming 
in  opposition  to,  and  in  exclusion  of  the  heir^  who 
would  otherwise  have  become  entitled  (*). 

Exceptions  to  the  risrht  of  allenatloD.  These 
exceptions  occur  in  respect  to  certain  persons^  and  also 
in  respect  to  certain  objects. 

(1).  Exceptions  as  to  persons. 

(i)  Aliens.  Before  the  Naturalization  Act  of  1875  (t)^ 
if  an  alien  or  foreigner,  under  no  allegiance  to  the 
Crown,  purchased  an  estate  in  lands,  the  Crown  might 
at  any  time  have  asserted  a  right  to  such  estate  (u), 
unless  it  were  merely  a  lease  taken  by  a  subject  of  a 
friendly  state  for  the  residence  or  occupation  of  himself 


(g)  2    Bl.    Com.    104.      See,  («)  Hogan  v.  Jackson,  Cowp. 

however,  3  Bl  Com.  224,  where  305  ;  Co.  Litt.  191a,  n.  (1),  VI.  10. 

the  correct  account  is  given .  (/)  39  Vic.  No.  19. 

(r)  1  Reeves's  Hist.  Eng.  Law,  («)  Co.  Litt.  2b  ;  Sugd.  V.&  P. 

105;     Co.    Litt.    191a,    n.    (1),  685  (14th  ed.). 
VL    3;    P.   &    M.    Hist.  Eng. 
Law,  IL  261. 
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or  his  BervantSy  or  for  the  parpoBe  of  any  business, 
trade,  or  manufacture,  for  a  term  not  exceeding  twenty- 
one  years  (v).  For,  the  conveyance  to  an  alien  of  any 
estate  in  lands  greater  than  a  lease  was  a  cause  of  for- 
feiture to  the  Queen,  who,  after  an  inquest  of  office  had 
been  held  for  the  purpose  of  finding  the  truth  of  the 
facts,  might  have  seized  the  lands  accordingly  (w). 
Before  office  found,  that  is,  before  the  verdict  of  any 
such  inquest  of  office  had  been  given,  an  alien  might 
have  made  a  conveyance  to  a  natural-born  subject ;  and 
such  conveyance  would  have  been  valid  for  all  pur- 
poses (ar),  except  to  defeat  the  prior  right  of  the  Crown, 
which  would  have  still  continued.  No  person,  how- 
ever, is  considered  an  alien  who  is  born  within  the 
dominions  of  the  Crown,  even  though  such  person  may 
be  the  child  of  an  alien,  unless  such  alien  should  be  the 
subject  of  a  hostile  prince  (y).  And  in  Calvih*8  case  (z) 
a  person  born  in  Scotland  after  the  accession  of  James  I. 
to  the  crown  of  England,  was  held  to  be  a  natural-born 
subject,  and  consequently  entitled  to  hold  lands  in 
England,  although  the  two  kingdoms  had  not  tlien  been 
united.  Again,  the  children  of  the  King's  ambassadors 
are  natural-born  subjects  by  the  Common  Law  (a)  ; 
and  by  several  Imperial  acts  of  parliament  the  pri- 
vileges of  natural-born  subjects  have  been  accorded  to 
the  lawful  children,  though  born  abroad,  of  a  natural- 
born  father,  and  also  to  the  grandchildren  on  the 
father's  side  of  a  natural-born  subject  (i).    In  1847  a 

W  11  Vic.  No.  39,  8.  3.  (a)  7  Rep.  18a. 

^(w)Co.  Litt.  2b,  42b;   1  Bl.  (6)  25Edw.III.  st.  2  ;  7  Anne, 

Com.  371, 372;  2  Bi.  Com.  249,  c.  6  ;    4    Geo.    II.    c.    21;    13 

274,  293.  Geo.  III.  c.  21  ;  Doe  d.Durowie 

,W   Shep.     Touch.     232;    4  v.    Jones,    1791,    4    T.R.    300; 

Leo-  84.  Shedden  v.  Fatnck,  I   H.L.C. 

.W  1  BI.  Com.  373  ;  Bac.  Abr.  536  ;  Fitch  v.  Weber,  6  Ha.  51; 

t»t.  Aliens  (A) ;    Westlake  Int.  Westlake    Int.     Law,    s.    265 ; 

^w,  8. 263.  De  Cher  v.  Stone,  22  CD.  243 ; 

W  7  Rep.  1.  In  re  Willoughhy,  30  CD.  324. 
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local  act  rendered  children  of  a  natural-bom  mother 
capable  of  taking  any  real  or  personal  estate  here, 
though  born  abroad  ;  and  also  made  any  woman  mar- 
ried to  a  natural-born  subject  or  naturalised  person  to 
be  herself  naturalised,  and  have  all  the  rights  and 
privileges  of  a  natural-born  subject  (c),  provisions 
which  are  still  the  law  (d).  And  by  a  statute  of  the 
reign  of  Wm.  III.,  all  the  King's  natural-born  subjects 
have  been  enabled  to  trace  their  title  by  descent 
through  their  alien  ancestors  (e).  Any  foreigner  who 
arrives  in  New  South  Wales  with  a  recommendation 
from  the  Principal  Secretary  of  State  for  the  Colonies 
may  be  made  a  denizen  by  the  Governor's  letters 
patent  (/*),  or  may  be  naturalised  by  act  of  parlia- 
ment (g).  But  in  1879  it  was  provided  (A),  and  it  is 
still  the  law,  that  real  and  personal  property  of  every 
description  may  be  taken,  acquired,  held,  and  disposed 
qI  by  an  alien  in  the  same  manner  in  all  respects  as  by 
a  natural-born  British  subject  ;  and  a  title  to  any  such 
property  may  be  derived  through,  from,  or  in  succes- 
sion to  ah  alien  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession  to  a  natural-born 
British  subject  (i).  It  should  be  noted,  however,  that 
by  the  Crown  Lands  Act  of  1895  (k)  a  person  who  is 
not  a  natural-born  or  naturalised  subject  is  not  qualified 
to  apply  for  any  holding  under  the  act  of  the  class 
known  as  homestead  selection,  or  as  original  conditional 
purchase,  unless  he  has  resided  in  New  South  Wales 
for  one  year,  and  has  at  the  time  of  making  such  appli- 
cation lodged  a  declaration  of  his  intention  to  become 


(c)  11  Vic.  No.  39,  ss.  1,  14.  (/)  Act  No.  21, 1898,  ss.  12, 13. 

Cd)  Act  No.  21,  1898,  s.  8.  {g)  See  6  Geo.  IV.  No.  17. 

(c)  11   &   12,   Wm.  III.  c.  6,  (A)  39  Vic.  No.  19,  s.  3. 

explained  by  25  Geo.  II.  c.  39.  (#)  Act  No.  21,  1898,  s.  4. 

W  68  Vic.  No.  18,  s.  41. 
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nataralised  within  five  years  from  the  time  of  making 
snch  declaration.  And  if  he  fails  to  become  so  natur- 
alised within  the  said  period  he  will  absolutely  forfeit 
all  the  subject  of  his  application,  together  with  all  the 
improvements  thereon. 

(ii).  Infants.  All  persons  who  are  under  the  age  of 
twenty-one  years  are  infants  in  law,  or,  as  they  are 
sometimes  called,  minors.  An  infant  has  a  general 
capacity  to  purchase  and  hold  lands,  and  at  full  age 
may  either  adopt  or  abandon  the  contract ;  and  should 
he,  either,  having  attained  twenty-one,  die  without 
exercising  or  relinquishing  such  option,  or  die  under 
that  age  the  like  privilege  descends  on  his  representa- 
tives (l).  But  no  infant  under  sixteen  can  acquire  land 
by  way  of  residential  conditional  purchase  (m),  or  as  a 
homestead  selection  (n).  Infants  are  incapacitated  also 
from  making  a  binding  disposition  of  any  estate  in 
lands.  Their  conveyances  are  generally  voidable 
only  (o).  But  by  an  act  of  the  last  reign  (p),  and  now 
by  the  Infants'  Custody  and  Settlements  Act  (q)  every 
male  infant  not  under  twenty,  and  every  female  infant 
not  under  seventeen,  is  empowered  to  make  a  valid  and 
binding  settlement  on  his  or  her  marriage,  with  the 
sanction  of  the  Supreme  Court  in  its  equitable  jurisdic- 
tion. If,  however,  any  disentailing  assurance  shall 
have  been  executed  by  an  infant  tenant  in  tail  under 
the  provisions  of  the  act,  and  such  infant  shall  after- 
wards die  under  age,  such  disentailing  assurance  will 
thereupon  become  absolutely  void  (r).  Under  certain 
circnmstances  also,  for  the  sake  of  making  a  title  to 

(0  Co.  Litt  2b  ;  1  Dart  V.  &  P.  Zouch  v.  Parsons,  3  Burr.  1794  ; 

25, 26.  Perk.  s.  1 2  ;  /I  lien  v.  A  lien,  2  Dr. 

(«)  48  Vic.  No.  18,  s.  23.  and  War.  307,  338. 

(«)  58  Vic.  No.  18,  s.  14.  (p)  20  Vic.  No.  2,  ss.  1,  4. 

.  '^''t  ^  ^^-  Com.  291  ;  Bac.  Ab.  (y)  No.  39, 1899,  ss.  12, 15. 

Ut  Infancy  and   Age   (I.  3)  ;  (r)  s.  13. 
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lands,  infants  have  been  empowered  by  acts  of  parlia- 
ment to  make  conveyances  of  fee  simple  and  other 
estates,  under  the  direction  of  the  Equity  Court  (*),  and 
this  power  has  been  extended  to  authorize  the  Court  to 
direct  mortgages  as  well  as  sales  (t).  The  Trustee  Act 
of  1898  also  gives  power  to  the  Supreme  Court  in  the 
case  of  infants  to  vest  in  any  other  person  by  a  simple 
order,  the  lands  of  which  any  infant  may  be  seised  or 
possessed  upon  any  trust  or  by  way  of  mortgage  (u). 

(iii).  Idiots,  lunatics,  and  persons  of  unsound 
mind.  The  conveyances  of  lunatics  and  idiots  were 
according  to  the  early  authorities  absolutely  void  (r). 
But  modern  cases  have  modified  the  old  rule,  and  the 
result  of  the  authorities  seems  to  be  that  a  conveyance 
by  such  a  person  is  voidable  on  his  part  only  when 
the  other  party  knew  of  his  condition,  and  will  not  be  set 
aside  against  those  who  have  dealt  with  him  on  the  faith 
of  his  being  a  person  of  competent  understanding,  the 
transaction  being  a  fair  one,  and  bond  fide  (w).  The  same 
law  is  applied  in  the  case  of  drunken  persons  (a).  But 
the  deed  of  a  lunatic  altering  a  settlement  is  absolutely 
invalid  (h). 

Full  powers  of  management  of  the  estates  of  idiots, 
lunatics,  and  persons  of  unsound  mind  have  been  given 
to  their  committees,  or  the  persons  who  have  had  com- 


(0  6  Wm.  IV.  No.  8,  adopting  rington, 3  Mac  & G.  486,  495-498; 

11  Geo.  IV.  &  1  Wm.  IV.  c.  47,  Moltmt  v.  Camroiix,  2  Ex.  487, 

s.  11  ;  11  Geo.  IV.  &  1  Wm.  IV.  4  Ex.  17  ;  Matttiews  v.  Baxter, 

c.  66,  ss.  12,  16,  31.  L.R.  8  Ex.  132  ;  Imperial  Loan 

(0  By  21   Vic.    No.    6  ;    Act  Co,  v.  Stone  [1892],  1  Q.B.  699  : 

No.  24,  1901,  s.  18.  Anson  on  Contracts,  Pt.  II.  c.  3, 

(m)  Act  No.  4,  1898,  s.  29.  s.    4  ;     Pollock    on    Contracts, 

(v)  Yates  v.  Boen,  2  Str.  1104;  p.  92-94,  6th  edn. 

Sugd.  on  Powers,  604,  8th  edn.;  fa)  Molton  v,  Camroux,  4  Bx. 

Bac.  Abr.  tit.  Idiots  and  Luna-  17,    19  ;    Matthews   v.  Baxter^ 

tics  (F) ;  Dart  V.  &  P.  p.  5.  L.R.  8  Exch.  132. 

(w)  Elliott  V.  hice.  7  De  G.  (i5)  Elliott  v.  /wee,  7  De  G. 

M.  &  G.  475,  488 ;  Price  v.  Ber-  M.  &  G.  476. 
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mitted  to  them  the  charge  of  such  idiots  and  lunatics, 
and  also  to  the  Master  in  Lnnacy  (e).  Power  is  also 
given  to  the  Supreme  Court  in  its  equitable  jurisdiction 
to  vest  in  any  other  person  by  a  simple  order  the  lands 
of  which  any  person  of  unsound  mind  or  insane  may 
be  seised  or  possessed  upon  any  trust  or  by  way  of 
mortgage  (J). 

(iv).  Married  Women  were  formerly  under  a  limited 
incapacity  to  alienate,  as  will  hereafter  appear.  But 
the  Married  Women's  Property  Acts  have  now  altered 
the  law  (tf). 

(v).  Homestead  Selectors  on  a  ^'  protected  "  hold- 
ing. A  homestead  selection  is  a  block  of  land  not  more 
than  1280  acres  in  area,  comprised  in  a  tract  which  has 
been  duly  set  apart  by  the  Governor  out  of  Crown 
Lands  for  disposal  by  way  of  homestead  selection  (f)  ; 
or  it  may  consist  of  some  area  which  has  been  acquired 
by  way  of  conditional  purchase  (a),  and  afterwards 
converted  into  a  holding  of  the  kind  known  as  home- 
stead selection  (h).  The  owner  for  the  time  being  of  a 
homestead  selection,  may  in  any  case  where  his  home  is 
established  thereon  obtain  protection  for  such  holding 
by  registering  with  the  land  agent  for  the  district,  or 
any  other  prescribed  authority,  an  instrument  in  the 
prescribed  form  (c).  If  the  owner  was  in  solvent  cir- 
camstances  at  the  time  of  registering,  a  homestead 
selection  so  registered  cannot  be  taken  from  him 
through  any  process  or  constraint  of  law  for  the  satis- 
faction of  any  debt  or  liability,  other  than  rates,  taxes, 
and  crown  claims,  which  has  been  incurred  or  accrued 

(c)  See    Lunacy   Act,    1898,  (/)  58  Vic.  No.  18,  sec.  13. 

Part  VIII.  (a)  To  be  explained  later;  see 

(d)Tni8teeAct,1898,ss.29,3l.  Chap.  IX.  sect.  II 

(<?)  56  Vic.  No.  11,  s.  1  ;  Act  {b)  58  Vic.  No.  18,  s.  20. 

No.  45, 1901,3.  3.  (c)  s.  23. 
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subsequently  to  the  registration ;  and  any  alienation, 
charge,  or  incumbrance  of  the  holding  will  be  abso- 
lutely void.  This  protection  will  cease,  however,  when 
the  owner  transfers  the  holding,  or  ceases  to  live 
thereon,  or  obtains  protection  for  another  holding. 

(vi).  Outlaws.  The  Felons  Apprehension  Act,  which 
provides  for  the  outlawry  of  certain  offenders,  also 
enacts  that  no  conveyance  or  transfer  of  land  by  any 
such  outlaw  or  accused  person,  after  the  issue  of  a 
warrant  for  his  apprehension  and  before  his  conviction, 
if  he  shall  be  convicted,  shall  be  of  any  effect  what- 
ever {d). 

(2).  Exceptions  as  to  certain  objects. 
There  are  certain  objects  in  respect  of  which  the 
alienation  of  lands  is  restricted.  But  these  are  by  no 
means  so  numerous,  comparatively,  as  in  England  ;  for 
the  Mortmain  Acts  (e)  which  introduced  very  many  of 
the  exceptions  there  are  not  in  force  here,  being  statutes 
wholly  political  that  grew  out  of  circumstances  local  to 
England,  and  that  were  intended  to  have  their  operation 
there  only  (/). 

(i).  Corporations.  A  corporation  is  an  artificial 
person,  the  creature  of  policy  and  law  (i^).  It  may  be 
aggregate^  i.e.,  composed  of  many  individuals,  as  €,g.^  a 
municipality  (A),  the  Senate  of  the  University  (t),  etc. ;  or 
sole,  I  tf.,  composed  of  one  individual,  as  e,g.,  a  Cabinet 
Minister  in  regard  to  all  lands  declared  to  be  vested  in 
him  as  a  Constructing  Authority  (j).  In  England  no 
conveyance  can  be  made  to  any  corporation,  unless  a 


(d)  Act  No.  26,  1899,  s.  10.  396  ;    7    H.L.C.    124  ;   Jex    v. 

(e)  9  Geo.  II.  c.  36  ;  &c.  McKetmy,  U  A.C.  77. 

(/)  In  re  LamhelU  9  S.C.R.  ig)  Burton's  R.P.  42,  n  ;   Co. 

94  ;  A.G.  V.  Stetcart  2  Mer.  143,  Litt.  250  a. 

161  ;    Wlnckei'  v.   JJume,  1  De  (/i)  Act  No.  23, 1897.  s.  6. 

G.M.   &   G.  506;   28    L.J.  Ch.  (*)  Act  No.  22,  1900, ss.  6,7. 

(;•)  See  Act  No.  26. 1900,  s.  4. 
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license  to  take  lands  has  been  granted  to  it  by  the 
Crown.  Formerly,  license  from  the  lord,  of  whom  a 
tenant  in  fee  simple  held  his  estate,  was  also  necessary 
to  enable  him  to  alienate  his  lands  to  any  corpora- 
tion (k).  For,  this  alienation  to  a  body  having  per- 
petual existence  was  an  injury  to  the  lord,  who  was 
then  entitled  to  many  advantages,  to  be  hereafter 
detailed,  so  long  as  the  estate  was  in  private  hands  ;  but 
in  the  hands  of  a  corporation  these  advantages 
ceased  (I),  In  modern  times,  the  rights  of  the  lords 
having  become  comparatively  trifling,  the  license  of  the 
Crown  alone  was  rendered  by  parliament  sufficient  for 
the  purpose  (m).  As  to  corporations  in  New  South 
Wales,  a  power  to  hold  lands  is  usually  taken  by  the 
act,  or  charter  of  incorporation  ;  but  where  there  is  no 
sach  power,  or  where  the  corporation  is  seeking  to 
acquire  or  hold  lands  not  necessary  for  the  purposes  of 
their  business,  it  may  be  a  question  whether  or  not 
such  a  license  is  necessary  in  New  South  Wales  (n). 
Every  joint-stock  company  registered  under  the  Com- 
panies Act  (o)  has,  however,  power  to  hold  lands  (p), 
but,  in  the  case  of  no-liability  companies,  only  for  the 
purposes  of  the  company's  business  {q) ;  but  no  asso- 
ciation formed  for  the  purpose  of  promoting  commerce, 
art,  science,  religion,  charity,  or  any  other  like  object, 
not  involving  the  acquisition  of  gain  by  the  company 
or  by  the  individual  members  thereof,  can,  without  the 
sanction  of  the  Governor  hold  more  than  two  acres  of 
land ;  but  the  Governor  may  by  license  empower  any 


ih)  2  Bl.  Com.  269.  (w)  See  In  re  The  Registrar 

(0  P.  &  M.  Hist.  Eng.  Law  I.,       General  21  N.S.W.R,  226. 
311,  312.  (o)  Act  No.  40,  1899. 

(m)  7  &  8  Wm.  III.  c  37.  (p)  s.  16  (2) 

C^)  s.  192. 
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such  association  to   hold  lands  in  such  quantity  and 
subject  to  such  conditions  as  he  may  think  fit  (r). 
(ii).  Conveyances  for  defrauding:  creditors.     By  a 

statute  of  the  reign  of  Elizabeth,  conveyances  of  landed 
estates,  and  also  of  goods,  made  for  the  purpose  of 
delaying,  hindering,  or  defrauding  creditors  are  void  as 
against  them,  unless  made  upon  good^  which  here  means 
valuable^  consideration,  and  hondfide^  to  any  person  not 
having  at  the  time  of  the  conveyance  any  notice  of  such 
fraud  (<).  A  valuable  consideration  in  the  sense  of  the 
law  may  consist  either  in  some  right,  interest,  profit,  or 
benefit  accruing  to  one  party,  or  some  forbearance,  det- 
riment, loss,  or  responsibility  given,  suffered,  or 
undertaken  by  the  other  (t),  A  conveyance  in  which 
the  consideration  is  not  valuable,  but  is  "  natural  love 
and  affection,"  or  merely  nominal,  as  five  shillings  or 
t^n  shillings,  is  considered  as  merely  voluntary  or  gratu- 
itous (i*).  Voluntary  conveyances  are  therefore  of  no 
avail  against  the  claims  of  creditors,  or  against  the  title 
of  the  debtor's  assignee  in  bankruptcy,  or  against 
creditors  taking  proceedings  against  the  debtor's 
estate  after  his  death  (»),  whenever  the  Court  can 
on  all  the  circumstances  come  to  the  conclu- 
sion that  the  intention  of  the  party  making  the 
conveyance  was  to  thereby  defeat,  hinder,  or  delay  his 
creditors  (w).  Under  the  Bankruptcy  Act,  also,  fraud- 
ulent conveyances  of  property  are  void  against  the 
official  assignee  of  the  debtor  (a?).    And  any  voluntary 


(r)  s.  53.  (r)  Riclmrdmn  v.  Smallwood, 

(«)  13  Eliz.  c  5  ;  TiPt/ne's  case,      Jac.  552  ;  Re  Midler,  22  CD.  74  ; 

3  Rep.  81  a  ;  I  Sm.  L.C.  1,  Re     WeingaHh   (deceased),     17 

(0  Cunie  v.  Misa,  L.R.    10      N.S.W.R.  Bey.  81. 
Exch.  162.  {w)  Godfrey  v.  Poole,  13  A.C. 

(«)  Burton,  R.P.  88  ;  Watkins,      497;    11  *  N.S.W.R.     Eq.    817, 
Conveyancing,  295«  321 ;   Lloyd  v.   BlumenlhaU   6 

N.S.W.R.  Eq.  99,  107. 
{x)  Act  No.  26,  1898,  ss.  56,57. 
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settlement  of  property  will,  if  the  settlor  becomes  bank- 
rupt within  one  year  after  the  date  of  the  settlement,  be 
void  against  the   official  assignee  or  trustees  in  the 
bankruptcy ;  and,  if  the  settlor  becomes  bankrupt  at 
any  subsequent  time  within  five  years  after  the  date  of 
the  settlement,    it  will    be    void  against  the  official 
assignee  unless  the  parties  claiming  under  the  settle- 
ment can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  with- 
out the  aid  of  the  property  comprised  in  the  settlement, 
and  that  the  interest  of  the  settlor  in  such  property 
had  passed  to  the  trustee   of  the  settlement  on  the 
execution  thereof.    But  the  rights  of  any  person  deriv- 
ing title  to  any  property  in  good  faith  and  for  valuable 
consideration  through  or  under  any  person  taking  or 
claiming  as    a  donee    of  the  settlement  will  not  be 
invalidated  (y).    And  under  the  Crown  Lands  Act  of 
1895  the  registration  of  a  homestead  selection  for  pro- 
tection against  the  claims  of  creditors  will  not  have 
effect  if  the  owner  was  in  insolvent  circumstances  at 
the  date  of  such  registration  (z). 

(iii).  Conveyances  for  defrauding:  purchasers. 
Under  a  statute  of  the  reign  of  Elizabeth,  later  than 
that  above  referred  to,  conveyances  of  any  estate  in 
lands  made  with  intent  to  defraud  and  deceive  pur- 
chasers, and  whether  made  with  or  without  any  clause 
of  revocation  at  the  will  of  the  grantor,  are  void  as 
against  purchasers  of  the  same  lands  for  money  or 
other  valuable  consideration  (a).  This  enactment  was 
construed  to  mean  that  voluntary  conveyances  of  any 
estate  in  lands,  tenements,  or  other  hereditaments 
whatsoever,  and  conveyances  of  such  estates  made  with 

(y)  8.55(1),  (4).  (a)  27Eliz.  c.  4,  made  per- 

(2)  58  Vic.  No.  18,  8.  23.  petual  by  39  Eliz.  c.  18,  sec.  31. 
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any  clause  of  revocation  at  the  will  of  the  grantor  were 
also  void  as  against  subsequent  purchasers  for  valuable 
consideration.  The  effect  of  this  construction  was  that 
any  person  who  had  made  a  voluntary  settlement  of 
landed  property,  even  on  his  own  children,  might  after- 
wards sell  the  same  property  to  any  purchaser ;  and 
the  purchaser,  even  though  he  had  full  notice  of  the 
settlement,  held  the  lands  without  danger  of  inter- 
ruption from  the  persons  on  whom  they  had  been 
previously  settled  (b).  But  if  the  settlement  were 
founded  on  any  valuable  consideration,  such  as  that  of 
an  intended  marriage,  it  could  not  be  defeated  (<?).  This 
construction  was,  however,  not  applied  to  voluntary 
conveyances  to  a  charity  (d)  ;  and  was  altogether 
removed  by  an  enactment  of  1891  (<?),  since  re-enacted, 
which  provides  that  no  settlement  of  land  in  the  colony 
duly  registered  in  accordance  with  the  act  for  the 
registration  of  deeds,  or  under  the  Real  Property  Act, 
shall,  in  favour  of  a  purchaser  taking  under  any  contract, 
deed,  or  other  instrument  made  subsequent  to  such 
registration,  be  deemed  fraudulent  by  reason  only  that 
such  settlement  was  not  made  for  valuable  considera- 
tion (/*).  A  settlement  within  the  meaning  of  this  Act 
includes  a  conveyance,  transfer,  or  any  instrument 
creating  or  transferring  any  estate  or  interest  in  land, 
whether  under  the  provisions  of  the  Real  Property  Act 
or  otherwise  (y)  ;  but  the  Act  does  not  affect  the  rights 


(6)    Upton   y.    Bassett,    Cro.  (^d)  Gilchrist   v.    Lamb.    11 

Eliz.  444;    3   Rep.  83a;   Sugd.  N.S.W.R.,    E.,     199;     and    on 

V.&P.586;  Sugd.Pow.,Ch.l4;  appeal,    sub.    fiom,   Ramsay  v. 

Dart  V.  &  P.  889.  Gilchrist  (1892),  A.C.  412. 

(c)   Colvile  V.    Parker,  Cro.  (e)  55  Vic.  No.  8,  s.  1. 

Jac.  158  ;  Sugd.  Power.,  Ch.  4;  (/)  Act.  No.  17,  1898,  s.  29. 

Dart  V.  &  P.,  892.  {g)  ibid. 
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of  any  purchaser  under  any  contract  entered  into  or 
made  before  the  30th  December,  1891. 
II.  Right  of  free  enjoyment. 
As  a  tenant  in  fee  simple  may  alienate  his  estate  at 
his  pleasure,  so  he  is  under  no  control  in  his  manage- 
ment of  the  lands,  and  may  enjoy  and  deal  with  his 
property  to  the  fullest  extent  as  he  pleases,  but  so 
nevertheless  as  not  to  affect  injuriously  the  rights  of 
others  (A).  Thus  he  may  open  mines,  (provided  these 
have  not  been  reserved  to  the  Crown),  cut  timber,  and 
commit  waste  of  all  kinds  (i),  grant  leases  of  any  length, 
charge  the  lands  with  the  payment  of  money  to  any 
amount,  and  build  over  them  at  his  pleasure.  He  may 
not,  however,  erect  a  building  so  that  the  roof  over- 
hangs another's  land  (Ar),  nor  set  up  any  occupation 
which  is  a  menace  to  his  neighbour's  health  or  com- 
fort (/).  The  right  of  building  is  also  regulated  to 
some  extent  by  statute  {m). 

But  although  tenant  in  fee  simple  may  open  mines, 
yet  he  may  not  open  gold  mines  without  a  license  or 
lease  from  the  Crown  so  to  do ;  for  all  such  mines 
belong  to  the  Crown,  unless  expressly  granted  (n).  And 
holders  in  fee  simple  under  the  various  Crown  Lands 
Acts,  other  than  those  who  hold  under  mining  con- 
ditions, are  not  entitled  to  mine  upon  the  lands  com- 
prised in  their  grants  (o).    Since  the  Crown  Lands  Act 


{h)  Sic  utcre  tuo  ut  alienum  (wt)  As  to  Sydney,  by  42  Vic. 

Don  laedas.     Broom's    Maxims.  No.  25  ;  as  to  municipal  districts 

Ch.Vl.§,  H.  by  60  Vic.  No.  38,  Pt.  V.;  Act 

(0  3  Bl.  223  ;  A.G.  v.  Brown,  No  23,  1897,  s.  234. 

2  S.C.R.  App.  30.  00  57  Vic.  No.  32,  preamble  ; 

(k)  Peitntddocke's    case,     5  C'a«c  t>/J/iwc«,  1  Plow,  310, 336  ; 

Rep.  100;  Fay  v.  Prmlice,   1  A.G.  v.    Morgan  (I8U1),   1  Ch. 

C.b.  828.  432. 

(0  3  Bl.  Com.   216  :    Public  (o)  25  Vic.  No.  1,  s.  18. 
Health  Act,  60  Vic.  No.  38,  Pt.  V  I. 
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of  1884  all  grants  issued  thereunder  have  contained  a 
reservation  of  all  minerals  (j>).  By  the  Mining  on 
Private  Lands  Act  of  1894  (q)  all  land  alienated  from 
the  Crown  has  been  made  available  for  the  purpose  of 
mining  thereon  for  gold  by  any  person  who  holds  an 
authority  from  a  mining  warden  ;  and  if  there  be  in 
the  Grant  a  reservation  of  all  minerals  the  land  may  be 
mined  upon  for  silver,  lead,  tin,  and  antimony,  as  well 
as  for  gold  (r). 

III.  Involuntary  Alienation  of  Lands. 

Fee  simple  estates  are  also  subject  to  involuntary 
alienation.  This  liability  arises  most  commonly  in 
consequence  of  debts  owing  either  to  the  Crown,  or  to 
a  subject  by  some  deceased  tenant,  but  it  may  also  arise 
through  a  lis  pendens^  or  in  some  instances  through 
resumption  by  the  Crown. 

1.  involuntary  alienation  for  debts  owing  to  a 
subject.  Such  debts  may  be  classified  as  debts  by 
simple  contract,  by  specialty,  and  of  record,  which  latter 
consist  chiefly  of  debts  under  the  judgment  of  a  Court. 
Let  us  first  consider  the  two  former  classes. 

(1).  Debts  by  simple  contract  and  debts  by 
specialty.  The  liability  of  land  to  an  involuntary 
alienation  for  debt  has,  like  the  right  of  voluntary 
alienation,  been  established  by  very  slow  degrees  (a?). 
It  appears  that,  in  the  early  periods  of  English  history, 
the  heir  of  a  deceased  person  was  bound,  to  the  extent 
of  the  inheritance  which  descended  to  him,  to  pay  such 
of  the  debts  of  his  ancestor  as  the  goods  and  chattels  of 


(p)  48  Vic.  No.  18,  s.  7,  and  s.  (q)  67  Vic.  No.  32. 

4  sub  voce  •*  mineral "  ;  see  post  (r)  ss.  3,  8. 

Ch.  V.  (x)  Co.  Litt.  191  a,  n  (1),  VI.  9. 
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the  ancestor  were  not  sufficient  to  satisfy  (y).     But  the 
spirit  of  feudalism,  which  attained  to  such  a  height  in 
the  reign  of  Edw.  I.,  appears  to  have  infringed  on  this 
ancient  doctrine  ;  for  we  find  it  laid  down  by  Britton, 
who  wrote  in  that  reign,  that  no  one  should  be  held  to 
pay  the  debt  of  his  ancestor,  whose  heir  he  was,  to  any 
other  person  than  the  king,  unless  he  were  by  the  deed 
of  his  ancestor  specially  bound  to  do  so  {z).    On  this 
footing  the  law  of  England  long  continued.     It  allowed 
any  person,  by  any  deed  or  writing  under  seal  (called  a 
special  contract  or  specialty)  to  bind  or  charge  his  heirs, 
as  well  as  himself,  with  the  payment  of  any  debt,  or 
the  fulfilment  of  any  contract.     In  such  a  case  the  heir 
was  liable,  on  the  decease  of  his  ancestor,  to  pay  the 
debt  or  fulfil  the  contract,  to  the  value  of  the   lands 
which  had  descended  to  him  from  the  ancestor,  but  not 
further  (a).     The  lands  so  descended  were  called  ag^etB 
by  descent,  from    the    French    word    asseZy    enough, 
because  the  heir  was  bound  only  so  far  as  he  had  lands 
descended  to  him  enough  or  sufficient  to  answer  the 
debt  or  contract  of  his  ancestor  (ft).     If,  however,  the 
heir  was  not  expressly  named  in  such  bond  or  contract, 
he  was  under  no  liability  (c).    When  the  power  of  tes- 
tamentary alienation  was  granted,  a  debtor  who  had 
thus  bound   his  heirs  became  enabled  to  defeat  his 
creditor,  by  devising  his  estate  by  his  will  to  some  other 
person  than  his  heir  ;  and,  in   this  case,  neither  heir 
nor  devisee  was  under  any  liability  to  the  creditor  {d). 


(y)  Glanville.  lib.  VII.  c.  8  ;  (z)  Britt.  64  b. 

Bract.  61  a;    1  Reeves's   Hist.  (a)  Bac.   Abr.  tit.   Heir  and 

Eng.  Law,  813.    These  authori-  Ancestor  (F)  ;  Co.  Litt.  376  b. 
ties  appear  to  be  express  ;  the  (6)  2  Bl.  Com.  244  ;  Bac.  Abr. 

contrary  doctrine, however,  with  tit.  Heir  and  Ancestor  (I). 
an  account  of  the  reasons  for  it,  (c)  Dyer  271  a,  pi.  26  ;  Plow, 

will  be  found  in  Bac.  Abr.  tit.  457. 
Heir  &  Ancestor  (F).  (ji)  Bac.  Abr.  ubi  sup. 
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Some  debtors,  however,  impelled  by  a  sense  of  justice 
to  their  creditors,  left  their  lands  to  trustees  in  trnst  to 
sell  them  for  the  payment  of  their  debts,  or,  which 
amounts  to  the  same  thing,  charged  their  lands,  by 
their  wills,  with  the  payment  of  their  debts.  The 
creditors  then  obtained  payment  by  the  bounty  of  their 
debtor.  And  the  Court  of  Chancery,  in  distributing 
this  bounty,  thought  that  "  equality  was  equity,"  and 
consequently  allowed  creditors  by  simple  contract  to 
participate  equally  with  those  who  had  obtained  bonds 
binding  the  heirs  of  the  deceased  (e).  In  such  a  case 
the  lands  were  called  equitable  assets.  At  length  an 
act  of  William  and  Mary  made  void  all  devises  by  will, 
as  against  creditors  by  specialty  in  which  the  heirs  were 
bound,  but  not  further  or  otherwise  (J) ;  but  Revises  or 
dispositions  of  any  lands  or  hereditaments  for  the  pay. 
ment  of  any  real  and  just  debt  or  debts  were  exempted 
from  the  operation  of  the  statute  (j).  Creditors,  how- 
ever, who  bad  no  specialty  binding  the  heirs  of  their 
debtor,  still  remained  without  remedy  against  either 
heir  or  devisee,  unless  the  debtor  choee  of  his  own 
accord  to  charge  his  lands  by  his  will  with  the  payment 
of  his  debts  ;  in  which  case,  as  we  have  seen,  all 
creditors  were  equally  entitled  to  the  benefit.  So  that 
a  landowner  might  incur  as  many  debts  as  he  pleased^ 
and  yet  leave  behind  him  an  unencumbered  estate 
in  fee  simple,  unless  his  creditors  had  taken  proceed- 
ings in  his  lifetime,  or  he  had  entered  into  any  bond 
or  specialty  binding  his  heirs.  At  length  in  1807 
the  fee  simple  estates  of  deceased  traders  were  ren- 
dered  liable   to    the  payment,   not  only   of  debts    in 

(c)  Parker  \.  Dee,  2  Ch.  Ca.  (/)  3  Wm.  &  M.  c.  14,  s.  2 

201  ;   Bailer/  v.   Ekim,  7  Ves.       made  perpetual   by  stat.  6  &  7 
319  ;  2  Jar.  Wills,  654.  Wm.  Hi.  c.  14. 

ig)  3Wm.&M.c.  14,8.4. 
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vhich  their  heirs  were  bound,  but  also  of  their  simple 
contract  debts,    or   debts    arising    in    ordinary    busi- 
ness (A).    The  law  so  continued  until  1814  (»),  when 
there  came  into  force  an  enactment  of  the  Imperial 
Legislature  "  that  from  and  after  the  25th  day  of  June, 
1814,   the  houses,  lands,  and  other  hereditaments  and 
real  estates,  situate  or  being  within  the  colony  of  New 
South  Wales  or  its  dependencies,  belonging  to  any  per- 
son indebted,  shall  be  liable  to  and  chargeable  with  all 
just  debts,  duties,  and  demands  of  what  nature  or  kind 
80€Ter,  owing  by  any  such  person  to  His  Majesty,  or 
any  of  his  subjects,  and  shall  and  may  be  assets  for  the 
satisfaction  thereof,  in  like  manner  as  real  estates  are 
by  the  law  of  England  liable  to  the  satisfaction  of  debtB 
due  by  bond  or  other  specialty,  and  shall  be  subject  to 
the  like  remedies,   proceedings,  and  process  in  any 
court  of  law  or  equity  in  the  said  colony  of  New  South 
Wales  or"  its  dependencies,  for  seizing,  extending,  sell- 
ing, or  disposing  of  any  such  houses,  lands,  or  other 
hereditaments  and  real  estates,  towards  the  satisfaction 
of  such  debts,  duties,  and  demands,  in  like  manner  as 
personal    estates    (in     the    said    colony)    are    seized, 
extended,   sold,  or  disposed  of  for  the  satisfaction  of 
debts  "(;). 

The  object  of  this  enactment  was  to  render  real  estate 
in  New  South  Wales  liable  for  debts  of  every  kind,  as 
it  w^  liable  in  England  for  specialty  debts  ;  but  it  did 
not  alter  the  then  course  of  devolution  of  real  estate,  so 
as  to  make  it  legal  assets  in  the  hands  of  the  personal 
representatives  of  the  deceased  owner  (k).  Lands 
accordingly  still  devolved  on  the  heir  at  law  or  devisee 

(A)  47  Geo.  1 1 1,  c.  74.  {k")  Bnllen  v.  a' Beckett,  8  Moo. 

(y^BulUiiM.  a' Beckett,^  ^oo.  P.O.  223,  241;    Bank  of  A  us- 

P.C.223, 231.  tralasia  v.    Murray,  1    Legge 

(0  54  Geo.  III.  c  15,  s.  4.  612.  ^^ 
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according  as  the  debtor  might  or  might  not  have  died 
intestate  in  respect  to  them,  but  in  either  case  with  a 
liability  to  satisfy  his  debts  of  every  degree,  and  with  a 
right  to  creditors  to  proceed  in  respect  thereof  against 
the  person  in  whom  the  property  was  (I).  In  1834 
there  was  adopted  (n)  here  a  statute  of  the  Imperial 
Legislature  whereby  the  above-mentioned  statutes,  other 
than  that  of  54  (Jeorge  III.,  had  been  consolidated 
and  amended,  and  facilities  afforded  for  the  sale  of 
such  estates  of  deceased  persons  as  were  liable  by  law, 
or  by  their  own  wills,  to  the  payment  of  their  debts. 
One  of  the  provisions  re-enacted  by  this  act  ((?)  was 
that  in  the  administration  of  the  assets  of  deceased 
bankrupt  traders  by  Courts  of  Equity  under  and  by 
virtue  of  the  act  all  creditors  by  specialty  in  which  the 
heirs  were  bound  should  be  paid  the  full  amount  of  the 
debts  due  to  them,  before  any  of  the  creditors,  by 
simple  contract,  or  by  specialty  in  which  the  heirs  were 
not  bound,  should  be  paid  any  part  of  their  demands. 
If,  however,  the  debtor  had  by  his  last  will  charged  his 
lands  with,  or  devised  them  subject  to,  the  payment  of 
his  debts,  such  charge  was  valid,  and  every  creditor,  of 
whatever  kind,  had  an  equal  right  to  participate  in  the 
produce.  Hence  arose  this  curious  result,  that  a  person 
who  had  incurred  debts,  both  by  simple  contract,  and 
by  specialty  in  which  he  had  bound  his  heirs,  might, 
by  merely  charging  his  lands  with  the  payment  of  his 
debts,  place  all  his  creditors  on  a  level,  so  far  as  they 
might  have  occasion  to  resort  to  such  lands ;  thus  de- 
priving the  creditors  by  specialty  of  that  priority  to 
which  they  would  otherwise  have  been  entitled.    This 


(0  Maclean  v.  Dight,5 S.C.R,  (n)  11  Geo.  IV.  &  1  Wm.  IV 

95  ;  Bullm  v.  a' Beckett,  ut  sup.  c.  47,  by  5  Wm.  IV.  No  8. 

p.    229 ;    Rose    v.     Woodlaitd^  (o)  s.  9. 
6  S.C.R.,  Eq.  50. 
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anomaly  waa  remedied  by  a  later  act  which  abolished 
this  priority  of  specialty  debts,  and  provided  that 
creditors  of  every  description  should  stand  in  equal 
degree  in  the  administration  of  an  estate  (t).  But  this 
legislation  was  superseded  in  1890  by  other  enact- 
ments (g)y  and  the  Wills,  Probate  and  Administration 
Act  of  1898,  consolidating  them,  now  provides  (r)  that 
in  the  administration  of  the  estate  ef  every  person  who 
shall  die  after  the  passing  of  the  Act  all  the  creditors  of 
every  description  of  such  person  shall  be  treated  as 
standing  in  equal  degree  and  be  paid  accordingly  out 
of  the  assets  of  such  deceased  person  whether  such 
assets  are  legal  or  equitable,  any  statute  or  law  to  the 
contrary  notwithstanding,  provided  always  that  the  Act 
shall  not  prejudice  or  affect  any  mortgage,  lien,  charge, 
or  other  security  which  any  creditor  may  hold  or  be 
entitled  to  for  payment  of  his  debt,  and  provided  fur- 
ther that  nothing  in  the  Act  contained  shall  affect  the 
provisions  of  any  acts  protecting  life  assurance  or  other 
policies  against  creditors. 

(2).  Debts  of  record.  A  creditor  who  has  in  his 
debtor's  lifetime  taken  legal  proceedings  against  him  for 
the  recovery  of  his  debt,  and  has  obtained  the  Judgment 
of  a  Court  of  law  in  his  own  favour,  has  long  had  a 
great  advantage  over  other  creditors.  The  first  English 
enactment  which  gave  to  such  a  creditor  a  remedy 
agamst  the  lands  of  his  debtor  was  made  in  the  reign 
of  Edward  I.  («),  shortly  before  the  passing  of  the 
Statute  of  Quia  Emptores  (0>  which  sanctioned  the  full 
and  free  alienation  of  fee  simple  estates.  By  this 
enactment  it  was  provided,  that  when  a  debt  is  recovered 

(p)  45  Vic.  No.  2.  (s)  13  Edw.   I.  c.  18,  called 

ia)  54  Vic.    No.  25,  s.  53 ;  the  Statute  of  Westminster  the 

56  Vic.  No.  30,  s.  19.  Second, 

(r)  Act  No.  13,  1898,  s.  82.  (0  18  Edw.  I.  c.  1. 
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or  acknowledged  in  the  King's  Court,  or  damages 
awarded,  it  shall  be  thenceforth  in  the  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ  of 
fieri  facias  unto  the  sheriff  of  the  lands  and  goods,  or 
th^t  the  sheriff  deliver  to  him  all  the  chattels  of  the 
debtor  (saving  only  his  oxen  and  beasts  of  his  plough), 
and  t\e  one  half  of  his  land^  until  the  debt  be  levied 
according  to  a  reasonable  price  or  extent.  The  writ 
issued  by  the  Court  to  the  Sheriff,  under  the  authority 
of  this  statute,  was  called  a  writ  of  elegit ;  so  named, 
because  it  was  stated  in  the  writ  that  the  creditor  had 
elected  (elegit)  to  pursue  the  remedy  which  the  statute 
had  thus  provided  for  him  («).  The  reason  why  a 
moiety  only  of  the  land  was  allowed  to  be  taken  was 
because  it  was  necessary,  according  to  the  feudal  con- 
stitution of  English  law,  that  whatever  were  the 
difficulties  of  the  tenant,  enough  land  should  be  left 
him  to  enable  him  to  perform  the  services  due  to  his 
lord  (t?).  And  the  gale  of  land  under  a  writ  of  execu- 
tion was  not  permitted  under  any  form  of  writ. 

In  this  country,  however,  the  law  has  been  and  is 
otherwise.  For  the  Imperial  Statute,  54  Geo.  III.,  c.  15, 
already  cited,  enabled  judgment  creditors  here  to  take 
the  whole  instead  of  only  a  moiety  of  the  debtor's  lands, 
and  it  allowed  those  lands  to  be  sold  under  a  writ  of 
fi.fa.,  neither  of  which  things  could  then  be  done  in 
England  («?).  Fi./a,  was  the  writ  which  ordinarily 
issued  under  a  judgment  of  the  Supreme  Court  at 
common  law.  But  a  wider  scope  has  been  given  to  it 
by  acts  of  our  own  Legislature,  which  have  enacted  that 
all  decrees  and  orders  of  the  Supreme  Court  in  Equity, 
and  all  rules  and  orders  of  the  same  Court  at  common 

(u)    Co.    Lilt.    289b. ;    Bac.  {w)   s.  4 ;   and  see  Bank  of 

Abr.  tit.  Execution  (C.  2).  Australasia s.Muvvaif^  1  Leggc, 

(t?)  Wright's  Tenures,  170.  612. 
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law,  or  in  its  Ecclesiastical  jurisdiction  whereby  any 
aum  of  money  shall  be  payable  to  any  person  (af\  and 
every  order  made  by  the  Court  or  a  Judge  in  its  Bank- 
ruptcy jurisdiction  (y),  and  any  order  or  award  for  the 
payment  of  money  made  by  the  Land  Appeal  Court  (ar), 
have  the  effect  of  a  judgment  of  the  Supreme  Court  at 
common  law,  so  that  execution  may  issue  thereon. 
Land  is  also  seizable  under  a  writ  of  Ji.  fa.^  issued  from 
a  District  Court  in  any  case  where  an  order,  decision, 
jndgment,  or  adjudication,  for  the  payment  of  money 
is  made  by  any  such  Court,  or  the  Judge  thereof  (a). 
Bat  no  real  or  leasehold  property  is  liable  to  be  levied 
upon  under  writs  of  execution  issuing  out  of  Courts  of 
Petty  Sessions  (ft). 

As  to  the  mode  in  which  the  seizure  of  lands  under  a 
writ  of  Jl,  fa,  is  carried  into  effect ;  in  the  case  of  a 
Supreme  Court  judgment,  or  one  having  effect  as  such, 
the  Sheriff  is  the  proper  officer  to  enforce  the  writ  (c)  ; 
and  in  the  case  of  a  District  Court  judgment  it  is  the 
Registrar  or  the  bailiff  of  the  Court  who  does  so  {d).  It 
is  not  necessary  for  the  Sheriff  to  make  an  actual 
seizure  of  land  under  a  writ  in  order  to  authorise  a  sale 
thereof.  Instead  of  such  seizure  he  may  cause  notice 
of  the  writ,  and  of  the  intended  day  and  place  of  sale, 
and  the  particulars  of  the  property,  to  be  published  in 
such  manner  as  the  Judges  of  the  Supreme  Court 
from  time  to  time  direct.  The  publication  of  such  a 
notice  is  equivalent  to  an  actual  levy  by  him  on  the 
land  indicated  by  such  notice  («).  He  may  sell  by 
public  auction  (/),  and  when  a  sale  has  been  made  a 

(x)  5  Vic.  No.  9,  s.  43.  (6)  Act  No.  13, 1899,  s.  41. 

(y)    Act    No.    25     of    1898,  (c)  Act  No.  8,  1901,  s.  4. 

s.   134   (6);  and  see  as  to  all  Id)  Act  No.   4,  1901,  ss.   85, 

Sup.    Ct.    jurisdictions,    No.  8,  86,88. 

1901,  s.  3.  (6)  Act  No.  8,  1901,  s.  14. 

{z)  63  Vic.  No.  21,  s.  8  (iii).  (/)  Act  No.  24,  1898,  s.  19 , 

(a)  Act  No.  4, 1901,  s.  86.  No.  8,  1901,  s.  11. 
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deed  of  sale  is  executed  by  the  Sheriff  (^)  conveying  to 
the  purchaser  not  any  particular  estate,  but  only  the 
right,  title  and  interest  of  the  judgment  debtor,  what- 
ever that  may  be  (A).  This  deed,  which  is  frima facie 
evidence  of  a  valid  judgment,  writ,  notice,  and  sale 
must  be  registered,  but  its  non-registration  within  one 
month  does  not  now  make  it  invalid  as  was  formerly 
the  case  (»)• 

If  the  writ  be  one  issuing  out  of  a  District  Court  the 
Registrar  of  such  Court  must  by  himself  or  his  deputy 
seize  and  take  the  lands  or  equitable  int-erests  therein 
of  the  debtor,  and  in  case  of  any  sale  he  is  re- 
quired to  execute  a  proper  deed  of  bargain  and  sale 
thereof  to  the  purchaser.  This  deed  of  bargain  and 
sale  operates  as  a  conveyance  of  the  right,  title,  and 
interest  of  such  person  when,  but  not  before,  it  has  been 
duly  registered  in  the  proper  office  for  the  registration 
of  deeds,  and  been  indexed  in  the  index  book  thereof 
in  the  name  of  the  person  whose  interest  in  such  lands 
and  hereditaments  was  intended  to  be  thereby  con- 
veyed (y).  Until  the  deed  has  been  registered  and 
indexed  the  purchaser  has  only  what  is  known  as  an 
equitable  title,  not  the  legal  estate  (Jc). 

Lien  of  Judgments.  The  statute  of  Westminster  the 
second  (Q  which  gave  the  writ  of  elegit^  as  already 
mentioned,  was  construed  by  the  Courts  in  a  way  very 
disadvantageous  to  purchasers.  It  was  held  that  if  a 
debtor  sold  lands,  of  which  he  was  the  owner  at  the 


fa)  Act  No.  8,  1901.  s.  15.  (»)  22  Vic.  No.  1,  s.  3. 

(A    Be   Elliott,    7    N.S.W.R.  (j)  Act  No.  4,  1901,  ss.  86, 87. 

271,  276;  Blaxlamlv.  Gmttuii,  (/.)   Matthews  v.   Howell,   10 

8    N.S.W.R.   287;    Coleman  v.       S.C.R.  331,  335. 
De  Lism,  6  N.S.W.R.  Eq.  106,  (0  13  Edw.  I.  c.  18. 

Ill;  Smith  v.  Smythe,  11 
N.S.W.R.  295 ;  and  see  48  Vic. 
No.  18,  s.  126. 
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time  when  the  judgment  of  the  Court  was  given  against 
him  for  the  recovery  of  the  debt  or  damages,  or  which 
he  acqaired  subsequently  thereto,  the  creditor  might, 
in  either  case,  under  the  writ  with  which  the  statute 
famished  him,  take  a  moiety  of  the  lands  out  of  the 
hands  of  the  purchaser  (m).  Hence  it  became  impor- 
tant for  all  purchasers  of  lands  to  ascertain  whether 
ihere  vf ere  emy  Judgments  against  their  respective  ven- 
dors. For  if  any  such  existed,  one  moiety  of  the  lands 
would  still  remain  liable  to  be  taken  out  of  the  hands 
of  the  .purchaser  to  satisfy  the  judgment.  Judgment 
debts  were  thus  incumbrances  upon  the  title  to  every 
estate  in  fee  simple,  which  it  was  necessary  to  discover 
and  to  remove  previously  to  every  purchase.  A  great 
deal  of  legislation  has  therefore  been  passed  in  England 
in  order  to  facilitate  purchasers  and  others  in  their 
search  for  judgments.  In  this  country  provision  was 
made  for  that  purpose  at  a  very  early  period  by  means 
of  a  proclamation  issued  by  the  Governor  of  the  colony, 
which  ordered  and  declared  that  no  judgment  obtained 
or  entered  into  after  the  25th  of  March,  1817,  should 
bind  or  affect  any  lands  within  the  territory,  but  only 
from  the  time  that  a  proper  memorial  of  such  judgment 
shonld  be  duly  entered  at  the  office  of  the  Judge 
Advocate  (n).  This  proclamation  was  confirmed  a  few 
years  later  by  an  Act  of  Council,  which  altered  the 
place  of  registration  to  the  Supreme  Court,  and  pro- 
vided for  means  of  reference  to  all  such  registered 
judgments,  and  the  compilation  of  regular  indexes 
thereto  (o).    But  in  1842  and  1843  acts  were  passed 

(m)  Sir  J.  de  MoUf/n's  case,  00  Sec  Sydney  Gazette,  25th 

Year  Book,  30  Edw.  III.  24a;  January,  1817. 

1  Ro.Ab.892,  pi.  14-16;  Hick-  (o)  6  Geo.  IV.  No.  22,  ss.  1, 

ford  V.  Machiiv,  Winch  84,  per  4,  12. 
Jones,  J. ;  Brace  v.  Duchess  of 
Marlhorough,  2  P.  Wms.  492. 
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which  enacted  and  declared  that  no  judgment  recovered 
should  bind  lands,  unless  execution  thereon  was  lodged 
with  the  Sheriff  (p).  These  provisions  have  been  con- 
solidated and  substantially  re-enacted,  by  the  Judgment 
Creditors'  Remedies  Act,  which  now  provides  (q)  that  no 
judgment  recovered  or  to  be  recovered  in  any  action  at 
law,  shall  bind  or  affect,  or  be  deemed  to  have  bound 
or  affected,  any  land  in  New  South  Wales  :  Provided 
always,  that  every  writ  of  execution  on  any  such  judg- 
ment against  the  land  of  the  person  against  whom  such 
judgment  is  obtained,  when  delivered  to  the  Sheriff,  or 
to  the  Sheriff  of  any  district,  shall  affect  and  be  deemed 
to  have  bound  such  land  from  the  time  of  such  delivery 
in  like  manner  as  a  writ  of  Ji.  fa,  binds  goods  and 
chattels. 

By  the  District  Courts  Act  no  writ  of  execution 
issuing  from  a  District  Court  will  bind  any  lands 
unless  registered  in  the  proper  office  for  the  registration 
of  deeds  with  the  Registrar-General,  who  must  register 
the  same  in  a  book  to  be  kept  for  the  purpose  (r). 

Should  the  land  of  the  judgment  debtor  be  under  the 
Real  Property  Act  there  is  a  limit  of  time  in  regard  to 
the  writ.  For  no  writ  of  execution  will  bind  any  land 
under  the  provisions  of  that  act,  nor  will  any  transfer 
on  a  sale  of  such  land  be  registered  unless  a  true  copy 
of  such  writ  shall  be  served  on  the  Registrar-General 
within  six  months  from  the  teste  date  of  such  writ,  or 
the  date  of  any  renewal  thereof  (<).  On  his  being  so 
served  the  Registrar-General  enters  in  the  register-book, 
and  also  upon  the  instrument  evidencing  title  to  the 
estate  or  interest  seized,  if  produced  for  that  purpose, 
the  date  of  the  writ  and  of  its  production.    After  such 

(f))    5  Vic.    No.    21,    s.    10  ;  (r)  Act  No.  4,  1901,  s.  89. 

7  Vic.  No.  16,  s.  21.  (»)  Act  No.  26  of  1900,  s.  105 

(^)|No.8, 1901,8.  13.  (5). 
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intry  the  sheriff,  registrar,  or  bailiff,  as  the  case  may 
be,  may  do  such  acts  and  execate  such  instruments  as 
under  the  provisions  of  the  Act  may  be  necessary  to 
transfer  or  otherwise  to  deal  with  the  said  estate  or 
interest ;  bnt  unless  and  until  such  entry  has  been 
made  no  such  writ  will  bind  or  affect  any  land  under 
the  provisions  of  the  act,  or  any  estate  or  interest 
therein,  nor  will  any  sale  or  transfer  be  valid  as  against 
a  purchaser  or  mortgagee,  notwithstanding  such  writ 
may  have  been  actually  in  the  hands  of  the  sheriff, 
registrar,  or  bailiff,  at  the  time  of  any  purchase  or  mort- 
gage, or  notwithstanding  such  purchaser  or  mortgagee 
may  have  had  actual  or  constructive  notice  of  the 
iasne  of  such  writ  (t).  When  sufficient  evidence  of 
the  satisfaction  of  the  writ  is  produced  to  the  Registrar- 
General  he  enters  a  memorandum  to  that  effect  in  the 
register,  and  the  writ  is  deemed  to  be  satisfied  accord- 
ingly. A  writ  is  deemed  to  have  lapsed,  unless  it  is  put 
in  force  within  three  months  from  the  date  of  its  being 
entered  in  the  register  (t*). 

Remedies  to  judgment  creditors  from  other 
colonies.  It  having  been  found  that  the  proximity  of 
the  several  Australasian  colonies  to  each  other,  and  the 
separation  of  their  respective  jurisdictions,  greatly 
facilitated  the  evasion  of  the  judgments  of  the  Supreme 
Courts  of  the  said  colonies,  parliament,  in  1855,  pro- 
vided a  remedy  in  that  behalf  (t?),  which  has  since  been 
I'e-enacted.  So  that  any  person  who  has  obtained  in 
the  Supreme  Court  of  any  of  the  Australasian  States 
(including  the  islands  and  colonies  of  New  Zealand)  a 
judgment,  decree,  rule,  or  order  whereby  any  sum  of 

(0  ibid,  s.  106.    See  as  to  the      Eq.    104,    110  ;   Re   Elliott,    7 
construction  of  this  section,  Cole-      N.S.W.R.,  271. 
"w»  V.  Be  Lissa,  6  N.S.W.R,  (m)  ibid,  s.  105. 

(t?)  19  Vic,  No.  12,  preamble. 
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money  is  made  payable,  may  cause  a  memorial  of  the 
same,  authenticated  by  the  seal  of  such  court,  to  be 
filed  in  the  Supreme  Court  at  Sydney.  Such  memorial 
being  so  filed  becomes  a  record  whereon  execution 
may  be  had  in  the  manner  provided  by  the  act  (ir). 
Parliament  has  also  provided  a  somewhat  similar 
remedy  in  regard  to  judgments  obtained  in  the 
inferior  courts  of  any  of  the  above-named  States  in 
which  there  is  any  law  in  force  whereby  effect  may  be 
given  by  the  local  courts  thereof  to  the  judgments  of 
the  District  Courts  of  New  South  Wales  (x), 

2.  Crown  Debts,  Debts  due,  or  which  might  have 
become  due,  to  the  Crown,  from  persons  who  were 
accountants  to  the  Crown  (y),  and  debts  of  record,  or 
by  any  bond  or  specialty,  due  from  other  persons  to 
the  Crown  (z),  were  by  Imperial  statutes  made  binding 
on  their  estate  in  fee  simple  when  sold,  as  well  as  when 
devised  by  will  or  suffered  to  descend.  But,  for  the 
protection  of  purchasers  and  mortgagees  under  Crown 
debtors  or  accountants  to  the  Crown,  it  was,  in  1858, 
enacted  here  (a),  and  has  since  been  re-enacted  (5),  that 
the  Auditor-General  may  at  any  time  take  and  pass  the 
accounts  of  any  such  debtor  or  accountant,  and  upon 
satisfaction  thereof  may  certify  the  same  under  his 
hand,  and  thereupon  the  Governor  may,  by  writing 
under  his  hand,  countersigned  by  the  Colonial  Secre- 
tary or  Colonial  Treasurer,  release  all  or  any  of  the 
lands  of  such  debtor  or  accountant  in  respect  of  all 


(w)  Act  No.  48, 1901,  s,  6.  were  not  binding  on  the  pur- 

Ix)  ss.  20,  22.  chaser,  unless  he  had  notice  of 

(y)  13  Eliz.  c.  4  ;  25  Geo.  III.  them  ;  King  v.  Smiih,  Wightw. 

c.  36  ;  I  &  2  Geo.  IV.  c.  121,  s.  34  ;    Casberd  v.    Attt/.  Gen,    6 

10 ;  Sugd.  V.  &  P.  544.  Price,  474. 

(2)  33  Hen.  VIII.  c.  39,  ss.  50,  (a)  By  22  Vic.  No.  1,  s.  16. 

75.    But  simple  contract  debts  (b)  Act  No.  17, 1898,  s.  16 

due  to  the  Crown  by  the  vendor 
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claims  of  the  Crown  against  him  up  to  the  date  of  such 
release.  Every  such  release  has  the  effect  of  an  abso- 
lute discharge  of  all  the  then  lands  of  snch  debtor  or 
accountant,  or  of  the  particular  lands  specified,  as  the 
case  may  be,  in  the  hands  of  any  bond  fide  purchaser  or 
mortgagee  in  respect  of  such  claims. 

3.  Lis  pendens.  One  who  purchases  lands  while  any 
action  at  law,  or  suit  in  equity,  or  winding-up  petition 
nnder  the  Companies  Act  [i)^  is  pending^  in  which 
those  lands  are  directly  in  question^  will  be  bound 
thereby;  that  is,  he  must  abide  by  the  result,  even 
although  he  may  be  ignorant  that  such  proceedings  are 
depending  (0).  This  rule  is  expressed  by  the  maxim 
pendente  lite  nihil  innovetur^  and  depends  upon  the 
consideration  that  no  action  or  suit  could  be  success- 
fnlly  terminated  if  alienations  pendente  lite  were 
allowed  to  prevail  (/).  The  mere  pendency  of  the 
suit  does  not  prevent  alienation,  but  the  purchaser 
must  take  subject  to  the  title  of  his  grantor  being 
affected  by  the  decision  in  the  case  (j).  The  effect  of 
li$  pendens  ends  with  the  final  decree  or  judgment,  that 
is,  such  a  decree  or  judgment  as  puts  a  conclusion  to 
the  matters  in  question  in  the  suit  (h). 

4.  Bankruptcy.  Another  instance  of  involuntary 
alienation  for  the  payment  of  debts  occurs  on  the 
bankruptcy  of  any  person.  Bankruptcy  is  the  term 
used  to  describe  certain  judicial  proceedings  intended 
for  the  relief  of  creditors  against  dishonest  debtors, 
which  were  first  introduced  by  a  statute  of  Henry 


id)  Act  No.  40  of  1899,  s.  122.  (/)  Fisher    Mortgages   546  ; 

(e)  Co.  Litt.  344  b  ;  A7io7i.<,  1       Bellamy  v.  Sabine,  ubi  sup. 
Vern  318 ;  Hiem  v.  Mill,  13  Ves.  (g)  Sugd.  V.  &  P.  769  ;  Bur- 

120  ;  3  Prest.  Abs.  354  ;  Bellamy      ton  R.P.  569. 
V.  Sabine,  1  De  Gex  &  Jo.  566.  (A)  Fisher,    Mortgages,    549, 

Sugd.  V.  «^  P.  753. 
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VIII.  (j),  and  were  at  a  later  period  availed  of  for  the 
relief  and  discharge  of  honest  but  insolvent  debtors  (j). 
Under  the  bankruptcy  laws,  which  have  now  been 
consolidated  by  the  Bankruptcy  Act  of  1898  (^),  the 
estate  of  a  debtor  can  be  compulsorily  sequestrated  (Z), 
and  the  effect  of  this  is  to  vest  in  the  official  assignee, 
who  is  named  in  the  sequestration  order  the  whole  of 
the  real  as  well  as  the  personal  estate  of  the  bankrupt 
for  the  purpose  of  realisation  and  distribution  among 
the  creditors  (m).  If  the  land  of  the  debtor  be  under 
the  provisions  of  the  Real  Property  Act  his  official 
assignee  is  entitled  to  be  registered  as  proprietor 
thereof  upon  his  lodging  with  the  Registrar-General 
an  office  copy  of  his  appointment  as  such  assignee  (n). 

5.  Resumption  by  the  Crown.  This  may  be  re- 
garded as  affording  farther  instances  of  involuntary 
alienation.    Resumptions  may  be  made 

(1).  For  mining  purposes.  All  private  land  not 
within  the  boundaries  of  any  town  or  village  may, 
whenever  alluvial  deposits  containing  gold  of  a  pay- 
able character  are  discovered  therein,  be  resumed  by 
the  Minister  for  Mines  for  the  time  being,  on  his 
notifying  such  resumption  in  the  Gazette,  and  compen- 
sating the  owner  thereof  for  the  value  of  such  land  for 
other  than  mining  purposes,  and  for  severance  thereof 
from  other  land  of  the  owner  (o).  Land  within  any 
proclaimed  gold-field,  purchased  from  the  Crown  since 
the  25th  May,  1880,  is  subject  to  the  condition  that  any 
person  duly  authorised  may  enter  thereon  and  search 


(0  34  &  36  H.  VIII.  c.  4  ;  &  (/)  ss.  5.&  8. 

see  13  Eliz.  c.  7,  and  1  Jac.  I.  c.  15.  (w)  ss.  3,  10  (1). 

(J)  4  Anne,  c.  17  ;    10  Anne,  («)  Act  No.  25,  1900,  s.  90. 

C  15.  Co)  57  Vic.  No.  32,  ss.  3  &  40. 

(>6)  Act  No.  25, 1898. 


Digitized  by 


Google 


CH.  III.— OF  AN  ESTATE  IN  FEE  SIMPLE.       101 

for  gold,  and  should  it  be  found  to  contain  gold  the 
Governor  may  cancel  wholly  or  in  part  the  sale  of  such 
land,  and  upon  notification  thereof  in  the  Gazette  the 
proprietor  is  entitled  to  compensation,  but  exclusive  of 
the  value  of  the  gold.  The  land  thereupon  becomes 
Crown  Land  (p).  And  by  the  Mining  Act  of  1889  all 
land  purchased  from  the  Crown  since  the  30th  Septem- 
ber, 1889,  is  subject  to  a  like  condition  in  regard  to  not 
only  gold,  but  other  minerals  also  (q), 

(2).  For  minins:  villages.  If  no  Crown  land  be 
available,  the  Governor  may  resume  any  private  land 
which  he  may  deem  necessary  for  the  purpose  of  a  min- 
ing village,  the  owner  being  entitled  to  compensation  (r). 
(3).  For  public  purposes  generally.  Owners  of 
land  are  compellable  to  alienate  when  their  land  is 
required  by  the  Government  for  some  public  purpose, 
such  as  railways  («),  tramways  (t),  roads  (u),  canals  or 
cuttings  for  irrigation  (t?),  and  many  other  under- 
takings of  a  public  character,  or  for  the  public 
benefit  (w).  Many  Crown  Grants  also  contain  an 
express  reservation  of  full  power  to  resume  all  or  any 
of  the  land  granted  which  may  be  required  for  any 
public  purpose  (a). 

Summary.  The  right  and  liahility  to  alienation^  both 
voluntary  and  involuntary,  are  inherent  in  property. 

So  inherent  is  the  right  of  alienation  of  all  estates 
(except  estates  tail,  in  which  as  we  have  seen,  the 
right  is  only  of  a  modified  nature),  that  it  is  impossible 
for  any  owner,  by  any  means,  to  divest  himself  of  this 
right.     And  in  the  same  manner  the  liability  of  estates 


(p)  48  Vic.  No.  18,  s.  45.  (t)  Act  No.  6. 1901.  s.  49. 

iq)  53  Vic.  No.  20,  s.  2.  («)  Act  No.  6,  1897. 

(r)  67  Vic.  No.  32,  s.  39.  (i')  53  Vic.  No.  21,  ^  42. 

(«)  Act  No.  26,  1900,  ss.  33,  (w?)  Act  No.  26,  1900,  s.  35. 

144.  (x)  See  e.g.  App.  B  (2). 
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to  involuntary  alienation  cannot  by  any  means  be  got 
rid  of.  So  long  as  any  estate  is  in  the  hands  of  any 
person,  so  long  does  his  power  of  disposition  con- 
tinue (y),  and  so  long  also  continues  his  liability  to  have 
the  estate  taken  from  him  either  to  satisfy  the  demands 
of  his  creditors,  or  to  afford  facilities  for  meeting 
public  requirements. 

But,  a  gift  of  property  may  he  confined  to  the  period  of 
the  grantee^ 8  personal  enjogmentj  when  lands  or  property 
are  given  by  one  person  for  the  benefit  of  another. 
Thus,  land  may  be  given  to  trustees  in  trust  for  A. 
until  he  shall  dispose  of  the  same,  or  shall  become 
bankrupt,  or  until  any  act  or  event  shall  occur,  whereby 
the  property  might  belong  to  any  other  person  or 
persons  (z).  And  this  is  frequently  done.  On  the 
bankruptcy  of  A.,  or  on  his  attempting  to  make  any 
disposition  of  the  property,  it  will  in  such  a  case  not 
vest  in  the  official  assignee  for  the  benefit  of  creditors, 
or  follow  the  attempted  disposition ;  but,  the  interest 
which  had  been  given  to  A.  will  thenceforth  entirely 
cease  in  the  same  manner  as  the  interest  of  a  tenant  for 
life  terminates  on  his  decease.  But,  although  another 
person  may  make  such  a  gift  for  A.'s  benefit,  A.  would 
not  be  allowed  to  make  such  a  disposition  of  his  own 
property  in  trust  for  himself  (a).  An  exception  to  this 
rule  of  law  occurs  in  the  case  of  a  woman,  who  is  per- 
mitted to  have  property  settled  upon  her  in  such  a  way 
that  she  cannot  when  married  make  any  disposition  of 


iy)  Litt.  s.  360  ;  Co.  Litt.  206b,  faj  Lester  v.  Garlatid,  6  Sim. 

223a;    Gazzard  v.   Jobbins^  14  205;  Fhipps  v.  Lord  EtmismorCy 

N.S.W.R.  Eq.  28,  31.  4  Russ.  131.   See,  however,  as  to 

{z)  Lockyer  v.  Savage^  2  Str.  a  restriction  on  a   man's  own 

947;  Braitdon  v.  Robimon^  18  alienation,  the  case  of  Brooke  v. 

Ves.  429,  433  ;    Me   Taylor,  16  Pearson.  27  Beav.    181 ;  In  re 

N.S.W.R.  Bey.  113.  Detmoti,  L.R.  40  Ch.  Div.  686. 
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it  during  the  coverture  or  marriage ;  but  this  mode  of 
settlement  is  of  comparatively  modem  date  (b). 

Rights  of  husbands  and  wives.  In  addition  to 
the  interests  which  may  be  created  by  alienation,  either 
voluntary  or  involuntary,  there  are  certain  rights  in 
each  other's  lands  conferred  by  law  on  husbands  and 
wives,  by  means  of  which  the  descent  of  an  estate 
from  an  ancestor  to  bis  heir  might  formerly  be  par- 
tially defeated.  These  rights  will  be  the  subject  of 
a  future  chapter.  Meanwhile  we  shall  consider,  in  the 
next  chapter,  the  law  governing  the  descent  of  an  estate 
in  fee  simple. 

C^)   Brattdon  v.  Robinson^t  18      Scarborough     v      Bormarif     1 
Ves.  434 ;  Tullett  v.  Anmtrottg,      Beav.  34  ;  4  M  &  Cr.  377. 
1    Beav.    1 ;    4  M.  &  Cr.   390  ; 
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CHAPTER  IV. 

OF  THB  DEVOLUTION  OF  REAL  ESTATE. 

If  a  tenant  in  fee  simple  had  not  disposed  of  his 
estate  in  his  lifetime,  or  by  his  will,  and  if  it  were  not 
swallowed  up  by  his  debts,  his  lands  formerly  descended 
(subject  to  any  rights  of  his  wife)  to  the  heir-at-law. 
The  heir,  as  we  have  before  observed,  is  a  person 
appointed  by  the  law.  He  is  called  into  existence  by 
his  ancestor's  decease,  for  no  man  can  during  his  life- 
time have  an  heir.  Nemo  est  haeres  viventis,  A  man 
may  have  an  heir  apparent j  or  an  heir  presumptive^  but 
until  his  decease  he  has  no  heir.  The  heir  apparent  is 
the  person  who,  if  he  survives  the  ancestor,  must  cer- 
tainly be  his  heir,  as  the  eldest  son  in  the  lifetime  of 
his  father.  The  heir  presumptive  is  the  person,  who, 
though  not  certain  to  be  heir  at  all  events,  would  yet 
be  the  heir  in  case  of  the  ancestor's  immediate  decease. 
Thus,  an  only  daughter  is  the  heiress  presumptive  of 
her  father  ;  for,  if  he  were  now  to  die,  she  would  at 
once  be  his  heir  ;  but  she  is  not  certain  of  being  heir  ; 
for  her  father  may  have  a  son,  who  would  supplant 
her,  and  become  heir  apparent  during  her  father's 
lifetime,  and  be  afterwards  his  heir.  An  heir  at  law  is 
the  only  person  on  whom  the  law  casts  property, 
whether  he  would  or  not.  If  I  make  a  conveyance  of 
land  to  a  person  in  my  lifetime,  or  leave  him  any  pro- 
perty by  my  will,  he  may,  if  he  pleases,  disclaim  taking 
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it,  and  in  such  case  it  will  not  vest  in  him  (b).  Bat  it 
was  otherwise  with  an  heir  at  law.  Immediately  on 
the  decease  of  an  ancestor,  the  heir  became  presump- 
tively possessed,  or  seised  in  law,  of  all  his  lands  (c). 
No  disclaimer  that  he  might  make  wonld  have  any 
effect,  thongh,  of  course,  he  might,  as  soon  as  he 
pleased,  dispose  of  the  property  by  an  actual  convey- 
ance. A  title  as  heir  at  law  of  land  in  New  South 
Wales  cannot  now  arise,  in  consequence  of  certain 
legislative  provisions,  first  introduced  by  an  act  of 
parliament,  known  as  Lang*s  Act,  which  we  shall 
presently  notice  (rf).  And  even  in  England  such  a 
title  is  not  nearly  so  frequent  now  as  it  was  in  the 
times  when  the  right  of  alienation  was  more  restricted. 
And  when  it  does  occur  it  is  often  established  with 
difficulty,  owing  to  the  nature  of  the  facts  to  be  proved 
rather  than  to  any  uncertainty  in  the  law.  For  the 
mles  of  descent  have  attained  an  almost  mathematical 
accuracy,  so  that,  if  the  facts  are  rightly  given,  the  heir 
at  law  can  at  once  be  pointed  out.  This  accuracy  has 
arisen  by  degrees, — by  the  successive  determination  of 
disputed  points.  Thus,  we  have  seen  that  in  the  early 
feudal  times,  an  estate  to  a  man  and  his  heirs  simply, 
which  is  now  an  estate  in  fee  simple,  was  descendible 
only  to  his  offspring,  in  the  same  manner  as  an  estate 
tall  at  the  present  day.  But  by  the  time  of  Henry  II. 
it  was  settled  law,  that  collateral  relations  were  admit- 
^d  to  succeed  (e).  Subsequently,  about  the  time  of 
Henry  HI.  (/),  the  old  Saxon  rule,  which  divided  the 
inheritance  equally  amongst    all   males  of  the  same 

W  Nicholson  V.  Wordsworth,  (e)    1    Reeves's     Hist.    Eng. 

2  Swanst.  365,  372.  Law,  43. 

(c)   Watkins     on     Descents,  (/)  ibid.  p.  310 ;  2  Bl.  Com. 

2^»  26.  215  ;  Co.  Litt.  191a,  n  (1),  VI.  4. 
1  A^Vr  Jforrice      v.       Morrice, 
l*N.8.W.R.,Eq.211. 
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degree,  and  which  had  theretofore  prevailed  as  to  all 
lands  not  actually  the*  subjects  of  feudal  tenures  (y), 
gave  place  to  the  feudal  law,  introduced  by  the  Nor- 
mans, of  descent  to  the  eldest  son  or  eldest  brother ; 
though  among  females  the  estate  was  still  equally 
divided.  And  about  the  same  time,  all  descendants  in 
infinitum  of  any  person  who  would  have  been  heir  if 
living  were  allowed  to  inherit  by  way  of  representa- 
tion (A).  The  rules  of  descent,  thus  gradually  fixed, 
long  remained  unaltered.  Lord  Hale,  in  whose  time 
they  had  continued  the  same  for  above  400  years,  was 
the  first  to  reduce  them  to  a  series  of  canons  (i) ;  which 
were  afterwards  admirably  explained  and  illustrated  by 
Blackstone  in  his  well-known  Commentaries.  These 
rules  became  law  in  New  South  Wales,  and  remained 
unaltered  until  the  adoption  in  1830  of  the  Imperial 
act  for  the  amendment  of  the  law  of  inheritance  (/). 
By  this  act,  amongst  other  important  alterations,  the 
father  was  made  heir  to  his  son,  supposing  the  latter  to 
leave  no  issue  ;  and  all  lineal  ancestors  were  rendered 
capable  of  being  heirs  (A;)  ;  relations  of  the  half-blood 
were  also  admitted  to  succeed,  though  only  on  failure  of 
relations  in  the  same  degree  of  the  whole  blood  (Q. 
The  act,  moreover,  settled  a  doubtful  point  in  the  law 
of  descent  to  distant  heirs.  But  the  rules  of  descent,  as 
modified  by  this  act,  were  vastly  altered  by  a  new  rule 
of  succession,  introduced  in  1862  by  an  enactment  com- 
monly known  as  Lang's  Act  (m),  after  the  name  of  its 
proposer,  and  by  the  Probate  Act  of  1890,  which  though 
repealing  Lang's  Act  yet  substantially  re-enacted   its 

(g)    ClemetUs   v.    Saiidaman,  {jj  3  &  4  Wm.  IV.  c.  106  by 

1  P.  Wms.  64.  7  Wm.  IV.  No.  8. 
ih)    1    Reeves's    Hist.    310  ;  ik)  s.  6. 

2  Bl.  Com.  208,  210.  (Z)  s.  9. 

(i)  Hale's  H.C.L.  6th  ed.  318  (w)  26  Vic.  No.  20. 

et  seq. 
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provisions.  The  Inheritance  Act  of  1836,  with  some 
Bubseqnent  amendments,  has  now  been  repealed,  but 
its  provisions  are  literally  re-enacted  by  the  Inheritance 
Act  of  1901  (n).  We  shall  treat  first  of  these,  and  then 
of  the  alteration  introduced  by  Lang's  Act. 

1.  The  Rules  of   Descent  under  the  Inheritance 
Act. 

1.  The  firnt  rule  is,  that  inheritances  shall  lineally 
descend  in  the  first  place  to  the  issue  of  the  last  pur- 
chaser in  infinitum  (o).  The  .word  purehase  has  in 
law  a  meaning  more  extended  than  its  ordinary  sense. 
It  is  possession  to  which  a  man  cometh  not  by  title  of 
descent  (J>)  :  and  hence  a  devisee  under  a  will  is  a  pur- 
chaser in  law.  And,  by  the  act,  the  purchaser  from 
whom  descent  is  to  be  traced  is  defined  to  be»  the  last 
person  who  had  a  right  to  the  land,  and  who  cannot  be 
proved  to  have  acquired  the  land  by  descent,  or  by  cer- 
tain means  (/)  which  render  the  land  part  of  or 
descendible  in  the  same  manner  as  other  land  acquired 
by  descent.  This  rule  is  an  alteration  of  the  old  law, 
which  was,  that  descent  should  be  traced  from  the  per- 
son who  last  had  the  feudal  possession,  or  seisin,  as  it 
was  called  ;  the  maxim  being  seisina  facit  stipitem  (j). 
This  maxim,  a  relic  of  the  troublesome  times  when 
right  without  possession  was  worth  but  little,  some- 
times gave  occasion  to  difficulties,  owing  to  the  uncer- 
tainty of  the  question,  whether  possession  had  or  had 
not  been  taken  by  any  person  entitled  as  heir.  Thus, 
where  a  man  was  entering  into  a  house  by  the  window, 
and  when  half  out  and  half  in,  was  pulled  out  again  by 
the  heels,  it  was  made  a  question,  whether  or  not  this 

in)  No.|19, 1901.  (/)    Escheat   and    Partition  ; 

(o)  s.  4.  Act  19,  of  1901,  s.  3. 

(p)  Litt,  s.  12.  (g)  2  Bl.  Com.  209 ;  Watk. 

Des.  c.  1,  s.  2.  , 
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entry  was  sufficient,  and  it  was  adjudged  that  it  was  (A). 
These  difficulties  were  obviated  by  the  Inheritance  Act, 
under  which  the  heir  to  be  sought  for  is,  not  the  heir 
of  the  person  last  possessed,  but  the  heir  of  the  last  per- 
son entitled  who  did  not  inherit,  whether  he  did  or  did 
not  obtain  the  possession,  or  the  receipt  of  the  rents  and 
profits  of  the  land. 

2.  The  second  rule  is,  that  the  male  issue  shall  be 
admitted  before  the  female  (i). 

3.  The  third  rule  is,  that  where  two  or  more  of  the 
male  issue  are  in  equal  degree  of  consanguinity  to  the 
purchaser,  the  eldest  only  shall  inherit ;  but  the  females 
shall  inherit  all  together  (;). 

The  second  and  third  rules  are  the  same  as  before  the 
Inheritance  Act.  Accordingly,  if  a  man  had  two  sons, 
William  and  John,  and  two  daughters,  Susannah 
and  Catherine  (A;),  William,  being  the  eldest  son,  would 
be  the  heir  at  law,  in  exclusion  of  his  younger  brother, 
John,  according  to  the  third  rule,  and  of  his  sisters, 
Susannah  and  Catherine,  according  to  rule  2,  although 
such  sisters  happened  to  be  his  seniors  in  years.  Should 
William  die  without  issue,  then  John  would  succeed, 
by  the  second  rule,  in  exclusion  of  his  sisters.  If 
John  should  also  die  without  issue,  then  the  two  sisters 
would  succeed  together  in  equal  shares,  by  the  third 
rule,  as  being  together  heir  to  their  father. 

Primos:eniture,  or  the  right  of  the  eldest  among  the 
males  to  inherit,  was  a  matter  of  far  greater  consequence 
in  ancient  times,  before  alienation  by  will  was  per- 
mitted, than  it  is  at  present.  Its  feudal  origin  is 
undisputed;  but  among  English  people  it  appears  to 


(^)  Watk.  Des.  45.  (A:)  See  the  Table  of  Descents 

(t)  2  Bl.  Com.  212.  annexed. 

O^  2  Bl.  Com.  214. 
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have  taken  deeper  root  than  elsewhere ;  for  a  total 
exclusion  of  the  younger  sons  appears  to  be  pecu- 
liar to  England.  In  other  countries  some  portion 
of  the  inheritance,  or  some  charge  upon  it,  is,  in 
many  cases  at  least,  secured  by  law  to  the  younger 
sons  (/).  From  this  ancient  right  has  arisen  the  modem 
English  custom  of  settling  the  family  estates  .on  the 
eldest  son.  But  the  right  and  the  custom  are  quite  dis- 
tinct ;  the  right  may  be  prevented  by  the  owner  making 
his  will ;  and  a  conformity  to  the  custom  is  entirely  at 
his  option. 

Coparceners.  Two  or  more  persons  together  form- 
ing an  heir  are  called  in  law  coparcsners^  or,  more 
shortly,  parceners  (m).  The  term  is  derived,  according 
to  Littleton  (n),  from  the  circumstance  that  the  law 
will  constrain  them  to  make  partition  ;  that  is,  any  one 
of  them  may  oblige  all  the  others  so  to  do.  Whatever 
may  be  thought  of  this  derivation,  it  will  serve  to 
remind  the  reader  that  coparceners  are  the  only  kind  of 
joint  owners,  to  whom  the  ancient  common  law  granted 
the  power  of  severing  their  estates  without  mutual 
consent.  As  the  estate  in  coparcenary  was  cast  on  them 
by  the  act  of  the  law,  and  not  by  their  own  agreement, 
it  was  thought  right  that  the  perverseness  of  one  should 
not  prevent  the  others  from  obtaining  a  more  beneficial 
method  of  enjoying  the  property.  This  compulsory 
partition  was  formerly  effected  by  a  writ  of  partition  (o), 
a  proceeding  now  abolished  (p).  A  more  modern 
method  is  by  a  suit  in  the  Supreme  Court  in  its  equit- 
able jurisdiction,  or  more  rarely  by  a  commission  issued 


(0  Co.  Utt.  191a.  n.  (1),VI.  4.  (oj  Litt.  ss.  247,  248. 

(/!•)  Bac  Abr.  tit.  Coparceners.  (p)  3  &  4  Wm.  IV.  c.  27,  s.  36, 

(n)  Sect  241 ;  2  Bl.  Com.  189.      adopted  by  8  Wm.  IV.  No.  3. 
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for  that  purpose  by  the  Court  (q).  Partition,  however, 
is  most  frequently  made  by  voluntary  agreement 
between  the  parties  (r).  When  partition  has  been 
effected,  the  lands  allotted  are  said  to  be  held  in 
severalty ;  and  each  owner  is  said  to  have  the  entirety 
of  her  own  parcel.  After  partition,  the  several  parcels 
of  land.descend  in  the  same  manner  as  the  undivided 
shares,  for  which  they  have  been  substituted  (#).  So 
that  coparceners  do  not  by  partition  become  purchaier$, 
but  still  continue  to  be  entitled  by  descent.  The  term 
coparceners  is  not  applied  to  any  other  joint  owners,  but 
only  to  those  who  have  become  entitled  as  coheirs  (/). 

4.  The  fourth  rule  is,  that  all  the  lineal  descendants 
in  infinitum  of  any  person  deceased  shall  represent  their 
ancestor ;  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had  he  been  living  (w). 
Thus,  in  the  case  above-mentioned,  on  the  death  of 
William,  the  eldest  son,  leaving  a  son,  that  son  would 
succeed  to  the  whole  by  right  of  representation,  in 
exclusion  of  his  uncle  John,  and  of  his  two  aunt^ 
Susannah  and  Catherine ;  or,  had  William  left  a  son 
and  daughter,  such  daughter  would,  after  the  decease  of 
her  brother  without  issue,  be,  in  like  manner,  the  heir 
of  her  grandfather,  in  exclusion  of  her  uncle  and 
aunts. 

The  preceding  rules  of  descent  apply  as  well  to  the 
descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that 
of  an  estate  in  fee  simple.     The  descent  of  an  estate 


(d)  Co.  Litt.    169  a,    n    (2) ;  («)  2  Prest.  Abst.  72 ;  Doe  d. 

1.  Story  Eq.  c.  14  ;  Canning  v.       Crosthioaite  v.  Dixon^b  Ad.  &  E. 
Canning,  2  Drewry,  434  ;   The      834. 
Partition  Act  of  1900.  (0  Litt.  s.  264. 

(r)  See  StocJcton  Coal  Co.  v.  (w)  2  Bl.  Com.  216. 

Fletcher,  9  N.S.W.R.,  Eq.  66; 
Phillips  V.  Walmsley,  4  S.C.R. 
202. 
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tail  is  always  traced  from  the  purchaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.  This  was  the  case  before  the  act  as 
well  as  now  (v) ;  for,  the  person  who  claims  an  entailed 
estate  as  heir  claims  only  according  to  the  express 
terms  of  the  gift,  or,  as  it  is  said,  performam  doni.  The 
gift  is  made  to  the  donee,  or  purchaser,  and  the  heirs 
of  his  body.  Therefore,  all  persons  who  can  become 
entitled  to  the  estate  by  descent,  must  answer  the  des- 
cription of  heirs  of  the  purchaser's  body ;  or,  in  other 
words,  must  be  his  lineal  heirs.  The  second  and  third 
rules  also  apply  equally  to  estates  tail,  unless  the  restric- 
tion of  the  descent  to  heirs  male  over  female,  should 
render  unnecessary  the  second,  and  either  clause  of  the 
third  rule.  The  fourth  rule  completes  the  canon,  so 
far  as  estates  tail  are  concerned  ;  for,  when  the  issue  of 
the  donee  are  exhausted,  such  an  estate  must  neces- 
sarily determine.  But  the  descent  of  an  estate  in  fee 
simple  might,  under  the  Inheritance  Act,  extend  to 
many  other  persons,  there  being  [additional  rules  to 
regulate  it,  and  with  these  we  now  proceed. 

5.  The  fifth  rule  is,  that  on  failure  of  lineal  descen- 
dants, or  issue  of  the  purchaser,  the  inheritance  shall 
descend  to  his  nearest  lineal  ancestor.  This  rule  is 
materially  different  from  the  rule  which  prevailed 
before  the  adoption  of  the  Inheritance  Act.  The 
former  rule  was,  that,  on  failure  of  lineal  descendants 
or  issue  of  the  person  last  seised  (or  feudally  possessed), 
the  inheritance  should  descend  to  his  collateral  re- 
lations, being  of  the  blood  of  the  first  purchaser,  subject 
to  the  three  preceding  rules  (to).    The  old  law  never 


(t?)  Doe  d.  Gregory  v.  WhichelOj         (w?)  2  Bl.  Com.  220. 
8T.R.211. 
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allowed  lineal  relations  in  the  ascending  line  (/.«., 
parents  or  ancestors)  to  succeed  as  heirs.  But,  by  the 
Inheritance  Act,  descent  is  traced  through  the  ancestor, 
who  is  heir  in  preference  to  any  person  entitled  to  in- 
herit, either  by  tracing  his  descent  through  such  lineal 
ancestor,  or  in  consequence  of  there  being  no  descen- 
dant of  such  lineal  ancestor. 

6.  The  sixth  rule  is,  that  the  father  and  all  the  male 
paternal  ancestors  of  the  purchaser,  and  their  descen- 
dants, shall  be  admitted,  before  any  of  the  female 
paternal  ancestors  or  their  heirs  ;  all  the  female  pater- 
nal ancestors  and  their  heirs,  before  the  mother  or  any 
of  the  maternal  ancestors,  or  her  or  their  descendants , 
and  the  mother  and  all  the  male  maternal  ancestors, 
and  her  and  their  descendants,  before  any  of  the  female 
maternal  ancestors,  or  their  heirs  (x).  This  rule  is  a 
development  of  the  ancient  canon,  which  requires  that 
in  collateral  inheritances  the  male  stocks  should  always 
be  preferred  to  the  female  ;  and  it  is  analogous  to  the 
second  rule  above  given  ;  which  directs  that  in  lineal 
inheritances  the  male  issue  shall  be  admitted  before  the 
female.  This  strict  and  careful  preference  of  the  male 
to  the  female  line  was  in  full  accordance  with  the 
spirit  of  the  feudal  system,  which,  being  essentially 
military  in  its  nature,  imposed  obligations  by  no  means 
easy  for  a  female  to  fulfil ;  and  those  who  were  unable 
to  perform  the  services  could  not  expect  to  enjoy  the 
benefits  (y).  The  preference  of  males  to  females  was 
left  untouched  by  the  Inheritance  Act,  according  to 
which  the  father  and  all  his  most  distant  relatives  have 
priority  over  the  mother  of  the  purchaser.     The  father, 


{x)  Act  No.   19,  1901,  s.   11,  Of)  2  Bl.  Com.  214. 

combined  with  the  definition  of 
"  descendants,"  sect.  3, 
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as  the  nearest  male  ancestor,  of  course  stands  first,  sup- 
posing the  issue  of  the  purchaser  to  have  failed.  If 
the  father  be  dead,  his  eldest  son,  being  the  brother  of 
the  purchaser,  is  heir  in  the  place  of  his  father,  accord- 
ing to  the  fourth  rule  ;  unless  of  the  half  blood  to  the 
purchaser,  which  case  was  provided  for  by  the  next 
rule. 

7.  The  seventh  rule  is,  that  a  kinsman  of  the  half- 
blood  shall  be  capable  of  being  heir  ;  and  that  such 
kinsman  shall  inherit  next  after  a  kinsman  in  the  same 
degree  of  the  whole  blood,  and  after  the  issue  of  such 
kinsman  when  the  common  ancestor  is  a  male  (z\  and 
next  after  the  common  ancestor,  when  such  ancestor  is 
a  female.  This  introduction  of  the  half-blood  was  also 
a  new  regulation  ;  and,  like  the  introduction  of  the 
father  and  other  lineal  ancestors,  it  was  certainly  an 
improvement  on  the  earlier  law,  which  will  be  found 
stated  in  Blackstone's  Commentaries,  and  had  no  other 
reason  in  its  favour  than  the  feudal  maxims,  or  rather 
fictions,  on  which  it  was  founded  (a). 

8.  The  eighth  rule  is,  that  in  the  admission  of  female 
paternal  ancestors,  the  mother  of  the  more  remote  male 
paternal  ancestor,  and  her  heirs,  shall  be  preferred  to 
the  mother  of  a  less  remote  male  paternal  ancestor,  and 
her  heirs ;  and,  in  the  admission  of  female  maternal 
ancestors,  the  mother  of  the  more  remote  male  maternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the  mother 
of  a  less  remote  male  maternal  ancestor,  and  her 
heirs  (b).  The  eighth  rule  is  a  settlement  of  a  point  in 
distant  heirships,  which  very  seldom  occurred,  but 
which  was  the  subject  of  a  vast  deal  of   learned  con- 


U)  Act  No  19,  1901,  s.  13.  See   Greaves  v,  Greemoood,  24 

(a)  2  Bl.  Com.  228-232.  W.R.  926  ;  45  L.J.,  Ex  Div.  795  ; 

(6)  Act  No.   19,   1901,  s.  12.      affirmed   by  Court    of  Appeal, 

W.N.  1877,  p.  12. 
H 


Digitized  by 


Google 


114      PART  I.— OP  CORPOREAL    HBRBDITAMBNTS. 

troversy.     The  opinion   of  Blackstone   (c)  and  Wat- 
kins  (d)  was  by  this  rule  declared  to  be  the  law. 

9.  A  ninth  rule  of  descent  was  introduced  by  the 
Trust  Property  Act  of  1862  (c),  which  enacted  that, 
where  there  should  be  a  total  failure  of  heirs  of  the 
purchaser,  or  where  any  land  should  be  descendible  as 
if  an  ancestor  had  been  the  purchaser  thereof,  and  there 
should  be  a  total  failure  of  the  heirs  of  such  ancestor, 
then,  and  in  every  such  case,  the  land  should  descend, 
and  the  descent  should  thenceforth  be  traced,  from  the 
person  last  entitled  to  the  land,  as  if  he  had  been  the 
purchaser  thereof.  This  enactment  provided  for  such 
a  case  as  the  following  : — A  purchaser  of  lands  might 
die  intestate,  leaving  an  only  son,  and  no  other  rela- 
tions. On  the  death  of  the  son  intestate  there  would 
be  a  total  failure  of  the  heirs  of  the  purchaser ;  and 
previously  to  this  enactment  the  land  would  have 
escheated  as  explained  in  the  next  chapter.  But  by 
reason  of  this  rule,  although  there  might  be  no  relations 
of  the  son  on  his  father's  side,  yet  he  might  have  rela- 
tions on  the  part  of  his  mother,  or  his  mother  might 
herself  be  living ;  and  these  persons,  who  were  before 
totally  excluded,  would  through  this  enactment  be 
admitted  in  the  order  mentioned  in  the  sixth  rule. 

Table  illustrating  foregoing  rules  and :  explana- 
tion thereof.  A  reference  to  the  accompanying  table, 
taken  with  a  little  modification  from  Mr.  Watkins's 
Essay  on  the  Law  of  descents,  will  give  a  better  appre- 
hension of  the  foregoing  rules.  It  is  intended  to  illus- 
trate the  manner  in  which  lands  would  descend  under 
the  Inheritance  Act  upon  the  death  of  the  owner 
intestate,   prior   to    the   passing  of    Lang's  Act.      In 


c)  2  Bl.  Com.  238.  (e)  26  Vic.  No.  12,  ss.  20,  21  ; 

Watkins  on  Descents,  130.      see  now  Act  No.  19,  1901,  s.  5. 
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this  table,  Benjamin  Brown  is  the  purchaser,  from 
whom  the  descent  is  to  be  traced.  On  his  death  in- 
testate, the  order  of  descent  is,  first  to  his  eldest  Bon 
William,  by  Ann  Lee  ;  and  2ndly,  from  William  to 
William's  eldest  son,  Isaac  Brown,  by  Sarah  Watts. 
Isaac  dying  without  issue  we  must  now  seek  the  heir 
of  the  purchaser,  and  not  the  heir  of  Isaac.  William, 
the  eldest  son  of  the  purchaser,  is  dead  ;  but  William 
may  have  had  other  descendants,  besides  Isaac  his 
eldest  son  ;  and,  by  the  fourth  rule,  all  the  lineal 
descendants  in  infinitum  of  every  person  deceased  shall 
represent  their  ancestor.  We  find  accordingly  that 
William  had  a  daughter,  Lucy,  by  his  first  wife,  and  also 
a  second  son,  George,  by  Mary  Wood,  his  second  wife. 
But  the  son  George,  though  younger  than  his  half-sister 
Lucy,  yet  being  a  male,  shall  be  preferred  according  to 
the  second  rule  ;  and  he  is  therefore  (3rdly)  the  next 
heir.  Had  Isaac  been  the  purchaser,  the  case  would 
have  been  different;  for,  his  half  brother  George  would 
then  have  been  postponed,  in  favour  of  his  sister  Lucy 
of  the  whole  blood,  according  to  the  seventh  rule.  But 
now  Benjamin  is  the  purchaser,  and  both  Isaac  and 
George  are  equally  his  grandchildren.  George  dying 
without  issue,  we  must  again  seek  the  heir  of  his 
grandfather  Benjamin,  who  is  now  undeniably  (4thly) 
Lucy,  she  being  the  remaining  descendant  of  his  eldest 
son.  Lucy  dying  likewise  without  issue,  her  father's 
issue  becomes  extinct ;  and  we  must  still  enquire  for 
the  heir  of  Benjamin  Brown,  the  purchaser,  whom  we 
now  find  to  be  (5thly)  John  Brown,  his  only  son  by  his 
second  wife.  The  order  of  descent  then  is  from  John 
to  (6thly)  John's  eldest  son  Edmund,  and  from 
Edmund  to  (7thly)  his  only  son  James.  James  dying 
without  issue,  we  must  once  more  seek  the  heir  of  the 
purchaser,  whom  we  find  among  the  yet  living  issue  of 
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John.  John  leaving  a  daughter  by  his  first  wife,  and  a 
son  and  a  daughter  by  his  second  wife,  the  descent 
then  is  to  (8thly)  Henry  his  son  by  Frances  Wilson,  as 
being  of  the  male  sex  ;  but  he  dying  without  issue,  we 
again  seek  the  heir  of  Benjamin,  and  find  that  John 
left  two  daughters,  but  by  different  wives.  These 
daughters,  being  in  the  same  degree  and  both  equally 
the  children  of  their  common  father  whom  they  repre- 
sent, become  (9thly)  heiresses  equally.  One  of  these 
daughters  dying  without  issue  in  the  lifetime  of  the 
other,  the  other  becomes  sole  heiress  as  the  only  issue 
of  her  father.  But  the  surviving  sister  dying  also 
without  issue,  we  still  pursue  onr  old  enquiry,  and 
seek  again  for  the  heir  of  Benjamin  Brown  the  pur- 
chaser. 

The  descent  is  now  to  the  daughters  of  the  purchaser 
and  their  issue;  for  the  issue  of  the  sons  of  the  pur- 
chaser is  now  extinct.  As  he  left  two  daughters, 
Susannah  and  Catherine,  by  different  wives,  we  shall 
find  by  the  second  and  third  rules  that  they  stand  next 
in  order  of  inheritance  (lOthly)  in  equal  shares.  Cath- 
erine Brown,  one  of  the  daughters,  now  marries  Charles 
Smith,  and  dies,  in  the  lifetime  of  her  sister  Susannah, 
leaving  one  son,  John.  The  half  share  of  Catherine 
would  then  descend  to  the  next  heir  of  her  father  Ben- 
jamin, the  purchaser.  The  next  heirs  of  Benjamin 
Brown,  after  the  decease  of  Catherine,  are  evidently 
Susannah  Brown  and  John  Smith,  the  son  of  Cath- 
erine. On  the  decease  of  Catherine  her  share  would 
descend  entirely  to  her  son  (llthly)  by  right  of  repre- 
sentation (/). 


(f)  Coopers.  Fratice^  V.C.E..      Ch.  313;  Lewin  v.  Lewin,  C.P. 
U    Jur.    214 ;    19    L.J.    (N.S.),      21  Nov.  1874. 
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The  descent  would  he  to  the  father  of  the  purchaser^  and 
hi%  issue^  if  Snsannah  Brown  and  John  Smith  were  to 
(lie  without  iPBue.  For  the  descendants  of  the  pur- 
chaser would  thus  be  extinct,  and  Joseph  Brown  would, 
if  living,  be  (12thly)  the  heir  by  the  fifth  and  sixth 
rules.  Bridget,  the  sister  of  the  purcliaser,  would  come 
uext  (13thly)  as  representing  her  father,  in  preference 
to  her  half-brother  Timothy,  who,  being  only  of  the 
half-blood  to  the  purchaser,  would  be  accordingly  post- 
poned to  his  sister  by  the  seventh  rule.  But  if  Bridget 
die  without  issue  Timothy  would  be  next  (14thly). 

On  the  decease  of  Timothy  without  issue,  all  the 
descendants  of  the  father  would  have  failed,  and  the 
descent  will  then  he  to  the  male  paternal  ancestors  of  the 
purchaser  and  their  issue^  so  that  the  inheritance  would 
next  pass  to  Philip  Brown  (15thly),  the  paternal  grand- 
father of  the  purchaser.  But  the  grandfather  being 
dead,  we  must  next  exhaust  his  issue,  who  stand  in  his 
place,  and  we  find  that  he  had  another  son.  Thomas 
(I6thly),  who  accordingly  would  be  the  next  heir  ;  and, 
on  his  decease  without  issue,  Stephen  Brown  (17thly), 
though  of  the  half-blood  to  the  purchaser,  would  inherit 
hy  the  seventh  rule,  next  after  Thomas,  a  kinsman  in 
the  same  degree  of  the  whole  blood.  Stephen  Brown 
dying  without  issue,  the  descendants  of  the  grandfather 
are  exhausted  ;  and  we  must  accordingly  still  keep, 
according  to  the  sixth  rule,  in  the  male  paternal  line, 
and  seek  the  paternal  great  grandfather  of  the  pur- 
chaser, who  is  (18th ly)  Robert  Brown  ;  and  who  is 
represented,  on  his  decease,  by  (lOthly)  Daniel  Brown, 
his  son.  After  Daniel  and  his  issue  follow,  by  the  same 
rule,  Edward  (2Uthly),  and  his  issue  (21htly)  Abraham. 

Descent  to  the  female  paternal  ancestors  and  their  heirs. 
All  the  male  paternal  ancestors  of  the  purchaser,  and 
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their  descendants,  are  now  supposed  to  have  failed  ; 
and  by  the  sixth  rule,  the  female  paternal  ancestors 
and  their  heirs  would  be  next  admitted.*  By  the  eighth 
rule,  in  the  admission  of  the  female  paternal  ancestors, 
the  mother  of  the  more  remote  male  paternal  ancestor, 
and  her  heirs,  would  be  preferred  to  the  mother  of  a 
less  remote  male  paternal  ancestor  and  her  heirs.  Bar- 
bara Finch  (22ndly),  and  her  heirs,  would  therefore  have 
priority  both  over  Margaret  Pain  and  her  heirs,  and 
Esther  Pitt  and  her  heirs  ;  Barbara  Finch,  being  the 
mother  of  a  more  remote  male  paternal  ancestor  than 
either  Margaret  Pain  or  Esther  Pitt,  Barbara  Finch 
being  dead,  her  heirs  would  succeed  her  ;  she  therefore 
would  thenceforth  be  regarded  as  the  stock  of  descent, 
and  her  heirs  would  be  the  right  heirs  of  Benjamin 
Brown,  the  purchaser.  In  seeking  for  her  heirs  enquiry 
would  first  have  to  be  made  for  her  issue.  Now,  her 
issue  by  Edward  has  already  been  exhausted  in  seeking 
for  his  descendants ;  but  she  might  have  had  issue  by 
another  husband  ;  and  such  issue  would  accordingly 
(23rdly)  next  succeed.  These  issue  are  evidently  of 
the  half-blood  to  the  purchaser  ;  but  they  are  the  right 
heirs  of  Barbara  Finch.  They  would  therefore  stand 
next  to  her  in  the  order  of  descent,  without  the  aid  they 
might  derive  from  the  position  expressly  assigned  to 
them  by  the  seventh  rule.  The  common  ancestor  of 
the  purchaser  and  of  the  issue  is  Barbara  Finch,  a 
female  ;  and,  by  the  united  operation  of  the  other  rules, 
these  issue  of  the  half-blood  succeed  next  after  the 
common  ancestor.  The  latter  part  of  the  seventh  rule  ie, 
therefore,  explanatory  only,  and  not  absolutely  neces- 
sary (y).  In  default  of  issue  of  Barbara  Finch,  the 
order  of   descent  would  be  to  her  father,  Isaac  Finch 

(g)  See  Jarman  and  Bythewood's  Convycg.,  by  Sweet,I.  U6  n  (a). 
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(24thly),  and  then  to  hie  issue  (25thly),  as  representing 
him.  If  neither  Barbara  Finch,  nor  any  of  her  heirs 
could  be  found,  Margaret  Pain  (26thly),  or  her  heirs, 
would  be  next,  Margaret  Pain  being  the  mother  of  a 
more  remote  male  paternal  ancestor  than  Esther  Pitt ; 
bat  next  to  Margaret  Pain  and  her  heirs  would  come 
Esther  Pitt  (27thly),  or  her  heirs,  thus  closing  the  list 
of  female  paternal  ancestors. 

Leicent  to  the  mother  of  the  purchaser  and  the  maternal 
ancettors.  Next  to  the  female  paternal  ancestors  and 
their  heirs  comes,  according  to  the  Inheritance  Act, 
Elizabeth  Webb  (28thly),  (supposing  her  to  be  alive,) 
with  respect  to  whom  the  same  process  is  to  be  pursued 
as  has  before  been  gone  over  with  respect  to  Joseph 
Brown,  the  purchaser's  father.  On  her  death,  her 
issue  by  John  Jones  (29thly)  would  accordingly  next 
succeed,  as  representing  her,  by  the  fourth  rule,  agree- 
ably to  the  declaration  as  to  the  place  of  the  half  blood 
contained  in  the  seventh  rule.  Such  issue  becoming 
extinct,  the  nearest  male  maternal  ancestor  would  be 
the  purchaser's  maternal  grandfather,  William  .Webb 
(30thly),  whose  issue '(31stly)  would  be  entitled  to 
succeed  him.  Such  issue  failing,  the  whole  line  of 
male  maternal  ancestors  and  their  descendants  would 
have  to  be  exhausted  by  the  sixth  rule,  before  any  of 
the  female  maternal  ancestors,  or  their  heirs,  could  find 
admission.  In  tracing  the  descent  through  the  female 
maternal  ancestors  the  eighth  rule  would  have  to  be 
observed,  and  the  same  course  taken  as  in  pursuing  the 
descent  through  the  paternal  ancestors  of  the  pur- 
chaser. In  the  present  table,  therefore,  Harriett 
Tibbs(32ndlj),  the  maternal  grandmother  of  the  pur- 
chaser, would  be  next  in  descent,  no  claimants  appear- 
ing whose  title  would  be  preferable  ;  and,  should  she 
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be  dead,  her  heirs  would  be  next  entitled  after  her. 
On  the  failure  of  the  heirs  of  the  purchaser,  the  person 
last  entitled  would  be  substituted  in  his  place,  and  the 
same  course  of  investigation  be  again  pursued  with 
respect  to  the  person  last  entitled  as  has  already  been 
pointed  out  with  respect  to  the  purchaser. 

Limits  to  the  application  of  the  foreffoinfr  rules 
of  descent.  It  should  be  carefully  borne  in  mind,  that 
the  above-mentioned  rules  of  descent  applied  exclu- 
sively to  estates  in  land,  and  to  that  kind  of  property 
which  is  denominated  real^  and  have  no  application 
whatever  to  money  or  other  personal  estate,  which  is 
distributed  on  intestacy  in  a  different  manner,  which  it 
will  be  necessary  presently  to  explain.  It  should  also 
be  remembered  that  since  the  year  1862  these  rules 
have  been  rendered  almost,  if  not  entirely  inapplicable 
to  real  estate  in  New  South  Wales,  in  consequence  of 
the  passing  of  an  act  of  parliament,  commonly  known 
as  Lang's  Act,  the  provisions  of  which  we  now  proceed 
to  consider. 

II.  Rules  of  descent  under  Lang's  Act  and  the 
Probate  Acts,  1890  and  1898.  Lang's  Act  {h)  is  so 
called  after  Dr.  Lang,  the  member  who  carried  it 
through  parliament.  Its  actual  title  is  "The  Real 
Estate  of  Intestates  Distribution  Act  of  1862  "  (/).  The 
preamble  recited  that  it  was  expedient  to  alter  the  law 
relating  to  the  succession  to  real  estate  in  cases  of  in- 
testacy ;  and  the  first  section  enacted  that  from  and 
after  the  passing  of  the  act  {j)  all  land  which,  by  the 
operation  of  the  law  relating  to  real  property  then  in 
force,  would,  upon  the  death  of  the  owner  intestate  in 
respect  of  such  land,  pass  to  his  heir  at  law,  should 

(h)  26  Vic.  No.  20.  (j)  Reserved,  20th  Dec.  1862; 

(i)  s.  8,  Royal  Assent  proclaimed,  21st 

July,  1863. 
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instead  thereof  pass  to  and  become  vested  in  his  per- 
sonal representatives,  in  like  manner  as  was  then  the 
case  with  chattel  real  property.  The  intention  of  this 
enactment  was  to  introduce  a  new  rule  of  succession 
to  real  estate,  so  that,  in  cases  of  intestacy,  it  should  be 
administered  and  should  devolve  precisely  as  chattels 
real  did  before  (k).  This  intention  was  carried  out  by 
altering  the  rule  formerly  in  force,  by  which  upon  the 
death  of  an  intestate  owner  his  land  passed  to  his  heir 
at  law  (Z),  and  by  vesting  that  land  by  a  statutory  title 
in  the  personal  representative  of  the  deceased  for  the 
purpose  of  paying  the  debts  of  the  deceased,  and  for 
distribution  of  the  surplus  (w).  This  act  was  repealed 
in  1890  by  the  Probate  Act  of  that  year  (n),  but  its 
substance  was  re-enacted,  although  in  different  lan- 
guage (o).  The  act  of  1890  was  in  turn  repealed,  but 
re-enacted  by  the  Wills,  Probate  and  Administration 
Act,  1898  (/),  which  now  provides  (q)  that  until 
administration  be  granted  the  real  estate  of  a  deceased 
person  shall  vest  in  the  Chief  Justice,  or  if  there  be  no 
Chief  Justice,  then  in  the  senior  puisne  Judge  for  the 
time  being  ;  and  that,  upon  grant  of  administration  (r), 
all  such  real  estate,  (in  which  is  included  («)  lands  held 
under  building  leases  or  any  lease  for  25  years  or 
upwards),  shall,  as  from  the  death  of  such  person,  pass 
to  and  become  vested  in  the  administrator,  for  all  his 
estate  and  interest  therein,  or,  on  partial  intestacy,  in 
the  executor  or  administrator  with  the  will  annexed. 


(k)  Wentworth  v.  Humphrey,  (n)  54  Vic.  No.  25. 

L.k..llA.C.619,62o;7N.S.W.K.  (o)  ss.  32  to  38. 

Eq.  58,  61.  (p)  Act  No.  13,  1898. 

(I)    Flomley    v.     Shepherd,  ((/)s.  61. 

[1891J  A.C.  244,  246.  C)  s.  44. 

(m)  In  re  Murphy,  6  S.C.R.,  (sj  s.  3. 
Eq.  63 ;   In  re   Wood,  9  S.C.R. 
269,  274.    26  Vic.  No.  20,  s.  2. 
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The  real  estate  which  has  thus  vested  in  the  adminis- 
trator remains  subject  to  any  trusts  and  equities 
affecting  it  (t\  and  is  assets  for  the  payment  by  the 
administrator  of  all  duties  and  fees  and  the  debts  of 
the  deceased  (u)  ;  but  these  claims  being  satisfied,  he 
holds  it  in  trust  for  the  persons  who,  if  it  were  per- 
sonalty, would  be  entitled  under  the  Statute  of  Distri- 
butions, and  as  if  the  same  had  been  devised  to  such 
persons  as  tenants  in  common  (v). 

Application.  The  various  enactments  above  men- 
tioned applied,  and  still  apply,  not  merely  to  those 
cases  where  the  dead  owner  actually  leaves  an  heir, 
who,  if  there  were  no  such  act,  would  take  his  pro- 
perty, but  to  all  cases  (w).  Therefore,  ever  since  the 
passing  of  Lang's  Act,  the  personal  representative  of  a 
deceased  intestate  has  been  the  person  upon  whom  the 
law  casts  the  estate  immediately  on  the  death  of  the 
owner.  He  acquires  that  estate  by  right  of  representa- 
tion, and  is  the  person  who  will  take  the  real  estate 
under  an  ultimate  devise  to  the  testator's  right 
heirs  (a?). 

Effect.  The  effect  of  these  enactments  is  not  to 
convert  realty  into  personalty,  as  was  at  one  time 
thought  (y).  The  real  estate  of  an  intestate  still 
retains  its  character  as  real  estate  (z).  The  administra- 
tor has  power  to  sell  it  for  payment  of  all  duties  and 
fees  and  the  debts  of  the  deceased  ;  but  when  these  are 
paid,  he  has  no  more  power  to  sell,  except  by  consent  of 

(0  s.  45.  (y)  Be  Carvell  3  S.C.R.  354  ; 

(«)  s.  46.  R.  w.Dicksott,  8  S.C.R.  7,  14; 

(y)  S.49  ;  and  see  post  Ch.VI.  Smith  v.  Kearney,  S.M.H.  29th 

as  to  "  Tenants  in  Common."  Sep.  1883. 

{w)  Wenticorth  v.  Humphrey^  (j:)    Meniman    v.    Perpetual 

L.R.,11A.C.619.626;7N.S.W.R.  Trustee  Co,,    17   N.S.W.R.    Eq. 

Eq.  58,  61.  326  ;  Re  Lyon,  21  N.S.W.R.  Eq. 

\x)  Morrice    v.    Morrice,    11  262. 
N.S.W.R.  Eq.  211,  215. 
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all  interested  or  by  order  of  the  Court  (a).  He  is  merely 
an  officer  of  the  Court,  holding  the  property  for  the 
purposes  of  distribution  (6),  and  as  trustee  for  the  per- 
sons interested  (<?).     Hence  he  has  no  power  to  dispose 
of  it  at  his  own  sole  discretion,  nor  is  it  at  all  necessary 
that  it  should,  as  in  the  case  of  personalty,  be  sold  and 
realised  within  a  year  after  the  death  of  the  intes- 
tate {d).    The  real  effect  of  the  act  is,  as  above  stated, 
to  alter  the  course  of  succession  to  real  estate,  making 
it  distributable  like  personalty  by  substituting  for  the 
heir-at-law  the  next  of  kin  in  equal  degree  («),  and 
making  such  persons  entitled  as  tenants  in  common, 
subject  however  to  the  share  of  a  husband  or  wife  (/). 
Statute  of  Distributions.     In  the  reign  of  Charles 
II.  a  statute  was  passed  commonly  called  the  Statute  of 
Distributions  (y).     By  this  the  rights  of  the  relations  of 
a  deceased  intestate  to  a  share  in  the  personal  estate  left 
by  him  appear  to  have  been  first  definitely  ascertained 
and  rendered  legally  available.  And  by  it  the  application 
of  an  intestate^s  effects,  after  payment  of  his  debts,  is 
still  regulated.    It  was  at  first  temporary  (A),  but  was 
made  perpetual  by  a  later  act  (i),  which  also  introduced 
an  amendment  {j).     Real  estate  is  now  distributable  in 
accordance  with  these  acts,  in  consequence  of  the  legis- 
lation above  referred  to,  but  with  some  modification  as 
to  a  widow's  share.     Accordingij,  the  widow* $  share,  if 
the  intestate  leave  a  widow  and  any  child  or  children, 

„(a)  Act  No.  13, 1898,  ss.  46, 56;  (e)   Mitchell   v.    Harmell,  7 

Re  Canell,  ut  supra  ;  Kellt/  v.  N.S.W.R.  Eq.  53. 

^oohey,  21  N.S.W.R.  Eq.  33.  (/)  Act  No.  13,  1898,  s.  50. 

if>)  Merrimanv,  Perp,  Ti-uMee  (a)  22  &  23  Car.  II.  c.  10. 

Co..  ut  sup.,  346.  (A)  s.  10. 

(c)  Act  No.  13,  1898,  s.  49.  (#)  1  Jac.  II.  c  17,  s.  5. 

(o)  Kelly  V.  Toohey,  ut  supra;  Ij)  s.  7,  which    must  be  re- 

^t   coitip.    In    the    Estate    of  garded  as  incorporated  with  the 

Aee/tan,  20  N.S.W.R.  B.  &  P.  10.  former  act ;  Stanley  v.  Stanley, 

1  Atk.  457. 
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or  descendant  of  any  child,  is  a  third  part  of  the  sur- 
plus of  his  effects  (k).  If  he  leave  no  child,  nor 
descendant  of  any  child,  she  takes  a  moiety  in  case  of 
partial  intestacy  (/)  ;  but  in  case  of  total  intestacy  she 
takes  £500  and,  if  the  estate  be  over  that  value,  a 
moiety  of  the  residue  with  interest  on  the  £500  at  four 
per  cent  until  payment  (fw).  If  the  intestate  leave  chil- 
dren, two-thirds  of  his  effects  if  he  leave  a  widow,  or 
the  whole  if  he  leave  no  widow,  must  be  equally 
divided  amongst  his  children,  or,  if  but  one,  to  such 
child.  But  the  descendants  of  such  children  as  may 
have  died  in  the  intestate's  lifetime  stand  in  the  place 
of  their  parent  or  ancestor.  Such  children,  however, 
as  have  any  estate  by  settlement  from  the  intestate,  or 
have  been  advanced  by  him  by  portion  in  his  lifetime, 
must  bring  the  amount  of  their  advancement  into 
hotchpot,  so  as  to  make  the  estate  of  all  the  children  to 
be  equal,  as  nearly  as  can  be  estimated  (ft).  If  the 
intestate  leave  no  children  or  representatives  of  them 
his  father,  if  living,  takes  the  whole,  subject  however 
to  the  widow's  share  (o)  if  he  have  left  a  widow.  If 
the  father  be  dead,  the  mother,  brothers,  and  sisters  of 
the  intestate  shall  take  in  equal  shares  (;?),  subject  as 
before  to  the  widow's  right ;  and  brothers  and  sisters 
of  the  half-blood  have  an  equal  claim  with  those  of  the 
whole  blood  (y).  If  any  brother  or  sister  shall  have 
died  in  the  lifetime  of  the  intestate,  leaving  children, 
such  children  shall  stand  in  loco  parentis^  provided  the 
mother  or  any  brother  or  sister  be  living  (r).  If  there 
be  no  brother  or  sister,  nor  child  of  such  brother  or 

(A)  22  &  23  Car.  II.  c  10,  s.  5.  Oy)  Je»8op  v.  WaUm,  1    My. 

(0  See  Act  No.  13,  1898,  s.  50.  &   K.  665  ;    Burnett    v.    Mann, 

im)  ibid.    See  also  Chap. XI.  I  My.  &  K.  672  n. 

(w)  22  &  23  Car.  I  I.e.  10,  s.  5.  (r)    Llot/d  v.    Tmch.  2  Ves. 

(o)  See  Act  No.  13, 1898,  s.  50.  sen.  216  ;  Durantv.  Prestwood  . 

(p)  1  Jac.  II.  c.  17,  s.  7.  1  Atk.  454  ;  West,  448. 
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sister,  the  mother  shall  take  the  whole,  but  sabject  as 
before  to  the  widow's  right,  if  the  widow  be  living ; 
but  a  stepmother  can  take  nothing  («).  If  there  be  no 
mother,  the  brothers  and  sisters  take  equally,  the  chil- 
dren of  soch  as  may  be  dead  standing  in  loco  paretitis. 
Beyond  brothers'  and  sisters'  children,  no  right  of 
representation  belongs  to  the  children  of  relatives,  with 
respect  to  the  shares  which  their  deceased  parents  would 
have  taken.  And  if  there  be  neither  brother,  sister,  nor 
mother  of  the  intestate  living,  his  personal  estate  will 
be  distribated  in  equal  shares  amongst  those  who  are 
next  in  degree  of  kindred  to  him. 

Desfrees  of  kindred.  In  tracing  the  degreet  of 
kindred  in  the  distribution  of  an  intestate's  estate,  no 
preference  is  given  to  males  over  females,  nor  to  the 
paternal  over  the  maternal  line  (f),  nor  to  the  whole 
over  the  half  blood,  as  in  the  case  of  descent  of  real 
estate ;  nor  do  the  issue  stand  in  place  of  the  ancestor. 
The  degrees  of  kindred  are  reckoned  according  to  the 
civil  law,  both  upwards  to  the  ancestor  and  downwards 
to  the  issue,  each  generation  counting  for  a  degree  {u). 
Thus  from  father  to  son,  or  from  son  to  father,  is 
ODe  degree;  from  grandfather  to  grandson,  or  from 
grandson  to  grandfather,  is  two  degrees  ;  and  from 
brother  to  brother  is  also  two  degrees,  namely,  one 
upwards  to  the  father,  and  one  downwards  to  the  other 
son.  So,  from  uncle  to  nephew  is  three  degrees,  one 
upwards  to  the  common  ancestor,  and  two  downwards 
from  him;  and  from  nephew  to  uncle  is  also  three 
degrees,  two  upwards  and  one  downwards.  If  there- 
fore, there  be  neither  issue,  father,  brother,  sister,  nor 

{s)Dukeof Rutland  V.  Duchess  {u)   Mentney    v.    Petttf.    Pre. 

o//2u<ia/id,  2  P.  Wras.  216.  Ch.    593;     Wallis    v.    Jlodson, 

(0  Moor  V.  Barham,  1  P.  2  Atk.  117  ;  2  Bl.  Com.  504,  515. 
WoM.  53. 
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mother  of  the  intestate  living,  such  persons  as  are  his 
next  of  kin,  according  to  the  rule  above  laid  down,  are 
entitled  in  equal  shares  per  capita  subject  to  his  wife's 
right  should  she  survive  him.  As  the  kindred  becomes 
more  distant  the  number  of  persons  entitled,  if  living, 
as  well  as  the  difficulty  of  proving  their  respective 
pedigrees,  becomes  prodigiously  augmented. 

The  following  table  shows  the  order  in  which  dis- 
tribution should  take  place,  and  the  proportions  to 
which  each  degree  is  entitled  on  a  total  intestacy  :— 

1  Husband  or  wife  (leaving  issue  sur- 

viving)      One  third 

ChWdren  per  capita f 

and  >  The  residue. 

Issue  of  deceased  children  ptfr  stirpes) 

2  Husband  or  wife  (leaving  issue  sur- 

viving)      One  third. 

Grandchildren  per  rapiia    ... 

and 
Issue  of  deceased  grandchildren  per  i 

stirpes I 

3  Husband  or  wife  (no  issue) If  under  £500, 

all ;  if  over, 
£500,  interest 
at  4  %  and  i 
the  residue. 

1st  degree.       Father The  i  residue 

remaining. 

4  Husband  or  wife        As  in  case  3. 

2nd  degree.       Mother,  brothers    and   sisters,  per^ 

^^'^and (The  4  residue 

Children  o^Vceased  brothers  and  (  remaining, 
sisters,  per  stiipes         J 

5  Husband  or  wife       As  in  case  3. 

2nd  degree.       Grandfathers  and  grandmothers    ...     The  J  residue 

remaining. 

6  Husband  or  wife       As  in  case  3. 

3rd  degree.        Great-grandfathers  and  great-grand- ) 

mothers ^  The  i  residue 

Uncles  and  aunts       i    remaining. 

Nephews  and  nieces,  per  capita    ...  ) 

7  Husband  or  wife       ,  As  in  case  3. 

4th  degree.        Great-great-grandfathers  and  great-  ] 

great-grandmothers      The  *  residue 

Great-uncles  and  great-aunts          ...  >    "l,*:^?^„ "^ 
Great-nephews  and  great-nieces    ...  I    rcmammg. 
Cousins  german,  per  capita j 
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Resfistration  of  Transmission.  Where  a  deceased 
intestate  has  been  registered  as  proprietor  of  land 
nnder  the  provisions  of  the  Real  Property  Act,  his 
administrator,  or  other  person  claiming  any  estate  of 
freehold  in  snch  land,  or  any  person  having  a  power  of 
disposition  over  the  fee-simple  thereof,  may  upon  due 
application  in  writing  to  the  Registrar-Qeneral,  be 
registered  as  proprietor  of  such  estate  (w).  And  should 
it  be  subject  to  any  trusts,  the  person  so  registered 
must  hold  it  in  trust  for  the  persons  and  purposes  to 
which  it  is  applicable  by  law,  but  for  the  purposes  of 
any  dealing  with  it,  under  the  provisions  of  the  act, 
he  is  deemed  to  be  the  absolute  proprietor  thereof  (s). 

Stamp  Duty  is  payable  upon  administration  of  the 
property  of  an  intestate,  in  like  manner  as  in  the  case 
of  a  will  (y),  and  no  letters  of  administration  will  be 
granted  until  such  duty  has  been  paid  (z). 

(tr)  Act  No.  26, 1900,  s.  94.  No.  45,  1899. 

(ar)  s.  96.  {z)  Act  No.  27,  1898,  s.  54;  and 

Cy)    Act    No.    27,   1898;    Act      see  po«^  Chap.  X. 
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CHAPTER  V. 

OF  THE  TENURE  OP  AN  ESTATE  IN  PEE  SIMPLE. 

The  most  familiar  instance  of  a  tenure  is  given  by  a 
common  lease  of  a  house  or  land  for  a  term  of  years. 
In  this  case  the  person  letting  is  still  called  the  land- 
lordj  and  the  person  to  whom  the  premises  are  let  is 
the  tenant ;  the  terms  of  tb«  tenure  are  according  to 
the  agreement  of  the  parties,  the  rent  being  usually  the 
chief  item,  and  the  rest  of  the  terms  of  tenure  being 
contained  in  the  covenants  of  the  lease  ;  but,  if  no 
rent  should  be  paid,  the  relation  of  landlord  and  tenant 
would  still  subsist,  though  of  course  not  with  the  same 
advantage  to  the  landlord.  This,  however,  is  not  a 
freehold  tenure,  the  lessee  having  only  a  chattel 
interest,  as  has  been  before  observed.  But  it  may  serve 
to  explain  tenures  of  a  freehold  kind,  which  are  not  so 
familiar,  though  equally  important.  So,  when  a  lease 
of  lands  is  made  to  a  man /or  his  life,  the  lessee  becomes 
tenant  to  the  lessor  (a),  although  no  rent  may  be 
reserved.  Here  again  a  tenure  is  created  by  the  trans- 
action, during  the  life  of  the  lessee,  and  the  terms  of 
the  tenure  depend  on  the  agreement  of  the  parties.  Soy 
if  a  gift  of  land  should  be  made  to  a  man  and  the  heirt 
of  his  body,  the  donee  in  tail,  as  he  is  called,  and  his 

(•)  Litt.  s.  132  ;  Gilb.  Tenures,  90. 
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issue,  would  be  the  tenants  of  the  donor  as  long  as  the 
entail  lasted  (ft),  and  a  freehold  tenure  would  thus  be 
created. 

But  if  a  gift  should  be  made  to  a  man  and  his  heirs ^ 
or  for  an  estate  in  fee  simple^  it  would  not  now  be  lawful 
for  the  parties  to  create  a  tenure  between  themselves, 
as  in  the  case  of  a  gift  for  life,  or  in  tail.  For  by  the 
statute  of  Quia  emptores  (c)  H  was  enacted,  that  from 
thenceforth  it  should  be  lawful  for  every  free  man  to 
sell,  at  his  own  pleasure,  his  lands  or  tenements,  or  part 
thereof,  so  nevertheless  that  the  feoffee,  or  purchaser, 
shonld  hold  the  same '  lands  or  tenements  of  the  same 
chief  lord  of  the  fee,  and  by  the  same  services  and  cus- 
toms as  his  feoffor,  the  seller,  held  them  before.  The 
giver  or  seller  of  an  estate  in  fee  simple  is  then  himself 
bat  a  tenant,  with  liberty  of  putting  another  in  his  own 
place.  He  may  have  under  him  a  tenant  for  years,*  or 
a  tenant  for  life,  or  even  a  tenant  in  tail,  but  he  cannot 
now  by  any  kind  of  conveyance,  place  under  himself  a 
tenant  of  an  estate  in  fee  simple.  The  statute  of  Quia 
emptores  now  forbids  any  one  from  making  himself  the 
lord  of  such  an  estate.  All  he  can  do  is  to  transfer  his 
own  tenancy.  And  the  purchaser  of  an  estate  in  fee 
simple  must  hold  his  estate  of  the  same  chief  lord  of 
the  fee,  as  the  seller  held  it  of  before  him.  The  intro- 
dnetion  of  this  doctrine  of  tenures  has  been  already 
noticed,  and  it  still  prevails  throughout  England.  For 
it  is  a  fundamental  rule  that  all  the  lands  within  the 
kingdom  were  originally  derived  from  the  Crown 
(either  by  express  grant  or  tacit  intendment  of  law), 
and  therefore  the  King  is  sovereign  Lord,  or  Lord 
paramount,  either  mediate  or  immediate,  of  all  and 

(h)  Litt.  s.  19;    Kitchen  on  (c)  18  Edw.  I.c  1. 

Courts,  410 ;  Watk.  Desc.  p.  4, 
n  (m) ;  pp.  11, 12  (4th  ed.). 
I 
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every  parcel  of  land  within  the  realm  (<^.  The  same 
rule  prevails  in  New  South  Wales.  It  will  be  necessary 
in  treating  of  the  subject  of  tenure  to  describe  to  some 
extent  the  tenure  of  an  estate  in  fee  simple  in  England 
down  to  the  time  of  the  settlement  of  this  conntrj'. 
We  can  then  investigate  the  tenure  of  such  an  estate 
here. 

I.  Tenure  of  an  estate  in  fee-simple  in  England. 

The  rent,  services,  and  other  incidents  of  such  a 
tenure  were  in  ancient  times  very  varied.  For  they 
depended  on  the  mutual  agreements  which,  previously 
to  the  statute  of  Quia  emptores,  the  various  lords  and 
tenants  made  with  each  other ;  though  they  still  had 
their  general  laws,  governing  such  cases  as  were  not 
expressly  provided  for  (e).  The  lord  was  usually  a 
baron,  or  other  person  of  power  and  consequence,  to 
whom  had  been  granted  an  estate  in  fee  simple  in  a 
tract  of  land.  Of  this  land  he  retained  as  much  as  was 
necessary  for  his  own  use,  as  his  own  demesne  (/), 
and  usually  built  upon  it  a  mansion  or  manor-house. 
Part  of  this  demesne  was  in  the  occupation  of  the 
villeins  of  the  lord,  who  for  their  own  subsistence  held 
various  small  parcels  at  his  will,  and  cultivated  the 
residue  for  their  lord's  benefit.  The  rest  of  the  culti- 
vable land  was  granted  out  by  the  lord  to  various 
freeholders,  subject  to  certain  stipulated  rents  or 
services,  as  e.y.,  *'  to  plough  ten  acres  of  arable  land, 
parcel  of  that  which  remained  in  the  lord's  possession," 
or  *'  to  carry  his  hay  unto  the  land,"  or  "  to  go  with 
him  to  war  against  the  Scots  "  (y).    The  barren  lands 


(d)  Co.  Litt.  65a,  93a ;  Year  (/)  Atty.  Geri.  v.  Parsons, 
Book,  M.  24  Edw.  III.  65b,  2  Cr.  &  J.  279,  308;  P.  &  M. 
pi.  60.  Hist.  I.  344. 

(e)  Bract,  c.  19,  fol.  48b  ;  (^)  Perkins'  Profitable  Book, 
Britton   c.  66.  s.  670, 
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which  remained  formed  the  lord's  wastes  (h).  In  this 
way  manors  were  created  (i)y  every  one  of  which  is  of 
a  (late  prior  to  the  statute  of  Quia  emptoret  (J)^  except 
perhaps  some  which  may  have  been  created  by  the 
king's  tenants  in  capite  with  licence  from  the 
crown  {k). 

Classification  of  tenures.  In  the  reign  of  Henry 
II.,  however,  the  King's  Court,  which  had  previously 
been  a  tribunal  for  only  great  men  and  great  causes, 
was  thrown  open  to  the  resort  of  landholders  gener- 
ally (/).  This  resulted  in  a  classification  of  tenures 
being  gradually  accomplished.  Thus  Bracton  (who 
was  a  judge  in  the  reign  of  Henry  III.)  writes,  "  Tene- 
ments are  of  two  kinds,  frank-tenement  and  villenage." 
Villenage  was  regarded  as  a  base  or  servile  tenure. 
From  it  have  sprung  the  copyhold  tenures  of 
England  (a)  ;  but  it  has  no  existence  or  counterpart  in 
New  South  Wales,  and  may  therefore  be  dismissed 
from  further  consideration.  Of  the  frank-tenements 
or  free  tenures  there  were  several  varieties,  but  the 
prevailing  and  most  important  one  was  knight-service. 
Another  was  that  known  as  free  and  common  socage  (b). 
Our  attention  may  be  confined  to  these,  as  it  is  from 
them  that  our  law  of  tenure  is  derived.  According  to 
the  nature  of  the  tenure  so  the  lands  held  thereunder 
were  subject  to  various  burdens,  which  we  shall  now 
consider. 

1.  Knisfht- Service.  Knight-service  was  of  a  military 
character,  and  was  considered  the  most  honourable 
species  of  tenure.     Its  chief  incidents  were  these  : — 


(k)  Lard  Durtraven  v  Llewel-  Qc)  Watk.  Cop.  15. 

lyn,  15  Q.B.  791.  (/)  P.  &  M.  Hist.  I.  86,  124. 

(0   See  Scriv.  Cop.  1  ;   Wat-  (a)  2  Bl.  Com.  90. 

kins  Cop.  6,  7  ;  2  Bl.  Com.  90,  (6)  ibid.  61. 

(i)  18  Edw.  1.  c.  1. 
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(1).  Military  service  or  scutas:e.  In  order  to 
understand  this  tenure  we  must  form  the  conception  of 
a  unit  of  military  service.  This  unit  seems  to  be  the 
service  of  one  knight  or  fully  armed  horseman  (servi- 
tium  uniut  militis)  to  be  done  to  the  king  in  his  army 
for  forty  days  in  the  year,  if  it  be  called  for  (c).  In 
course  of  time,  however,  the  actual  military  service  in 
respect  of  lands  became  gradually  commuted  for  an 
etcuage  or  money  payment,  assessed  on  the  tenants  by 
knight's  service  from  time  to  time,  first  at  the  discretion 
of  the  crown,  and  afterwards  by  authority  of  parlia- 
ment {d).  This  commutation  appears  to  have  generally 
prevailed  from  so  early  a  period  as  the  time  of  Henry 
IL,  or  even  earlier  {e) ;  but  the  tax  eventually  ceased 
to  be  remunerative,  and  after  the  reign  of  Richard  II. 
became  obsolete  (/). 

(2).  Homasre.  The  tenant  of  an  estate  of  inheritance, 
that  is,  of  an  estate  in  fee-simple  or  fee-tail  (y)  was 
bound  to  do  homage  to  his  lord,  kneeling  to  him,  pro- 
fessing to  become  his  man,  and  receiving  ^rom  him  a 
kiss  (A). 

(3)  Aids.  The  tenant  was  in  earlier  times  expected; 
and  afterwards  obliged,  to  render  to  his  lord  pecuniary 
aids,  to  ransom  his  person,  if  taken  prisoner,  to  help 
him  in  the  expense  of  making  his  eldest  son  a  knight, 
and  in  providing  a  portion  for  the  eldest  daughter  on 
her  marriage  (t). 

(4)  Relief.  On  the  death  of  a  tenant  his  heir  was 
bound  to  pay  a  fine,  called  a  reliefs  on  taking  to  his 


(c)  P.  &  M.  Hist.  Eng.  Law  I. 
232. 

((i)  Hal  lams  Middle  Ages, 
430,440;  2  Bl.Com.  74;  Wright's 
Tenures,  131  ;  Litt.  s.  97  ;  Co. 
Litt.  72a. 

Ce)  P.  ifi.  M.  Hist.  Eng.  Law  I. 
246. 


(/)  2  Stubbs'  Const.  Hist.  §  275. 

(a)  Litt.  s.  90. 

(Ji)  See  a  description  of  hom- 
age, Litt.  ss.  85,  86,  87  ;  2  Bl. 
Com.  53  ;  P.  &  M.  Hist.  Eng. 
Law  I.  277-287. 

(0  p.  &  M.  Hist.  Eng.  Law  I. 
330. 
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ancestor's  estate  (j).  But  this  relief  was  only  then 
payable  if  the  heir  at  the  death  of  his  ancestor  had 
attained  his  full  age  of  twenty-one  years  (k), 

(5)  Wardship  and  Livery.  If  the  heir  were  under 
age  the  lord  had,  under  the  name  of  wardship,  the  cus- 
tody of  the  body  and  lands  of  the  heir,  without  account 
of  the  profits,  till  the  age  of  twenty-one  years  in  males, 
and  sixteen  in  females  (/),  at  which  respective  ages  the 
wards  had  a  right  to  require  possession,  or  sue  out  their 
Ihery,  on  payment  to  the  lord  of  half  a  year's  profits  of 
their  lands. 

(6).  Marriag^e.  In  addition  to  wardship  and  livery, 
the  lord  possessed  the  right  of  marriage  {maritagium) , 
or  of  disposing  of  his  infant  wards  in  matrimony,  at 
their  peril  of  forfeiting  to  him,  in  case  of  their  refusing 
a  suitable  match,  a  sum  of  money  equal  to  the  value  of 
the  marriage ;  that  is,  what  the  suitor  was  willing  to 
pay  down  to  the  lord  as  the  price  of  marrying  his 
ward ;  and  double  the  market  value  was  to  be  forfeited, 
if  the  ward  presumed  to  marry  without  the  lord's  con- 
sent («). 

(7).  Peaity.  Every  species  of  lay  tenure,  as  distin- 
guished from  clerical,  and  whether  of  an  estate  in  fee 
simple,  in  tail,  or  for  life,  or  otherwise,  had  as  an  in- 
separable incident  a  liability  for  the  tenant,  whenever 
called  upon,  to  take  an  oath  of  fealty,  or  fidelity  to  his 
lord  (u) 

The  king's  tenants  in  capite  were  moreover  subject 
to  many  burdens  and  restraints,  from  which  the  tenants 
of  other  lords  were  exempt,  such  as  primer  seisin,  in- 
voluntary knighthood  in  certain  cases,  and  fines  for 
alienation  (o). 

Q")  P.  &  M.  Hist.  I.  288-299.  ini)  2  Bl.  Com.  67  et  seq. 

(Ar)  2  Bl.  Com.  66.  {n)  Litt.  s.s.  91,  131,  132. 

(0  P.  &  M.  Hist.  I.  299-310.  (o)  2  Bl.  Com.  66,  69,  71, 72. 
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In  course  of  time,  however,  a  much  greater  simplicity 
and  uniformity  were  brought  about  in  the  incidents  of 
the  tenure  of  an  estate  in  fee  simple,  it  being  provided 
by  legislation  (p)  that  there  should  be  only  one  kind  of 
tenure  by  which  such  an  estate  could  be  held,  and 
tenure  by  knight  service  was  turned  into  tenure  by 
socage,  which  we  shall  accordingly  now  consider. 

2.  Free  and  common  8ocas:e.  This  species  of 
tenure  is  of  great  antiquity  ;  so  much  so,  that  even  the 
meaning  of  the  term  socage  is  mere  matter  of  conjec- 
ture (q).  Comparatively  few  of  the  lands  in  Ensrland 
were  in  ancient  times  the  subjects  of  this  tenure.  The 
lands  in  which  estates  in  fee  simple  were  thus  held 
appear  to  have  been  among  those  which  escaped  the 
grasp  of  the  Conqueror,  and  remained  in  the  possession 
of  their  ancient  Saxon  proprietors  (r).  The  ownere  of 
fee  simple  estates  held  by  this  tenure  were  not  villeins 
or  slaves,  but  freemen  («)  ;  hence  the  term  free  socage, 
Ko  military  sei-vice  was  due,  as  the  condition  of  the 
enjoyment  of  the  estates.  Homage  to  the  lord,  the 
invariable  incident  to  the  military  tenures  (0,  was  not 
often  required  («).  Usually  the  services  were  of  an 
agricultural  nature,  the  tenant  being  bound  to  do  or  get 
done  a  certain  amount  of  agricultural  work  on  his  lord's 
land,  so  much  ploughing,  so  much  reaping.     Sometimes 

ip)  2  Bl.  Com.  77.  as  now,  bound  to  attend  the  court 

iq)  See  Litt.,  s.  119  ;  Wright's  baron  of  the  lord,  to  whose  soc 

Tenures,  143;  2  Bl.  Com.  80;  Co.  or    jurisdiction  they  belonged. 

Litt.  86a,  n  (1)  ;  2.  Hallani  Mid.  In  favour  of  the  latter  derivation 

Ages,  481.    The  controversy  lies  is  urged  the  nature  of  the  ein- 

between  the  Saxon   word    soc  ployment,  as  well  as  the  most 

which  signifies  a  liberty,  privi-  usual  conditions  of  tenure  of  the 

lege,  or  franchise,  especially  one  lands    of    sockmen,  who   were 

of  jurisdiction,  and  the  French  principally  engaged  in  agricul- 

word    80Ci    which    signifies    a  ture. 

ploughshare.     In  favour  of  the  (r)  2  Hallam's  Mid.  Ages,  481. 

former   is   urged  the  beneficial  («)  Ibid.;  2  Bl.  Com.  60,  61. 

nature  of  the  tenure,  and  also  the  (0  Co.  Litt.  65a,  67b,  n  (1). 

circumstance  that  socagers  were,  (w)  Co.  Litt.  86a. 
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a  fixed  rent  was  reserved ;  and  in  process  of  time  the 
agricultural  services  appear  to  have  been  very  generally 
commuted  into  such  a  rent.  In  all  cases  of  annual 
rent  the  relief  paid  by  the  heir,  on  the  death  of  his 
ancestor,  was  fixed  at  one  year's  rent  (t?).  Frequently 
the  service  was  merely  nominal.  There  was  no  rent  to 
pay,  or  the  tenant  had  to  give  but  a  rose  every  year 
just  by  way  of  showing  that  the  tenure  existed,  and 
was  simply  bound  to  take,  when  required,  the  oath  of 
fealty  to  the  lord  of  whom  he  held  (u?),  to  do  suit  at  hit 
court,  if  he  had  one,  and  to  give  him  the  customary 
aids  for  knighting  his  eldest  son  and  marrying  his 
eldest  daughter  {x).  This  nominal  service  might  have 
resulted  from  one  of  several  different  causes.  It  might 
have  originated  in  what  we  should  call  a  family  settle- 
ment, or  have  been  a  reward  to  some  dependant  for 
past  services  or  a  retaining  fee  for  future  ones,  or  it 
may  have  been  in  truth  a  sale  of  the  land,  the  land- 
owner creating  a  nominal  tenure  in  return  for  a  gross 
Bum  paid  down. 

Superiority  of  socage  tenure.  The  most  character- 
istic marks  of  this  tenure  being  immunities — no 
scutage,  no  wardship,  no  marriage—  it  was  obviously 
more  beneficial  than  the  military  tenures,  by  which  fee 
simple  estates,  in  most  other  lands  in  the  kingdom, 
were  held.  True,  the  actual  military  service,  in  respect 
of  lands,  became  gradually  commuted  for  an  acuage,  or 
money  payment,  as  already  mentioned.  But  the  great 
superiority  of  the  socage  tenure  was  still  felt  in  its  free- 
dom from  the  burdens  of  wardship  and  marriage,  and 
other  exactions,  imposed  on  the  tenants  of  estates  in  fee 


(f)  Utt.s.  126  ;  2  Bl.  Com. 87.  (x)  Co.  Litt.  91a  ;  2  Bl.  Com. 

W  Litt.  ss.  117,  118,  131.  86  ;  P.  &  M.  Hist.  I.  271. 
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held  by  the  other  tenures  {z).  The  wardship  and 
marriage  of  an  infant  tenant  of  an  estate  held  in  socage 
devolved  on  his  nearest  relation  (to  whom  the  inherit- 
ance conld  not  descend),  who  was  strictly  accountable 
for  the  rents  and  profits  (a). 

3.  Conversion  of  knls^ht  service  into  Socage. 
As  the  commerce  and  wealth  of  England  increased, 
and  the  middle  classes  began  to  feel  their  own  power, 
the  burdens  of  the  other  tenures  became  insupportable ; 
and  an  opportunity  was  at  last  seized  of  throwing 
them  off.  As  they  had  been  suspended  during  the 
time  of  the  Commonwealth,  their  re-establishment  was 
almost  impossible.  Accordingly,  at  the  restoration  of 
King  Charles  II.,  an  act  of  parliament  was  insisted  on 
and  obtained,  by  which  all  tenures  by  knight's  service, 
and  the  fruits  and  consequences  of  tenures  in  capiie  (Jb)y 
were  taken  away  ;  and  all  tenures  of  estates  of  inherit- 
ance in  the  hands  of  private  persons  (except  copyhold 
tenures)  were  turned  into  free  and  common  socage  ; 
and  the  same  were  for  ever  discharged  from  homage, 
wardships,  values,  and  forfeitures  of  marriage,  and 
other  charges  incident  to  tenure  by  knight's  service, 
and  from  aids  for  marrying  the  lord's  daughter,  and 
for  making  his  son  a  knight  (c).  By  the  same  statute 
it  was  further  enacted  {d)^  that  all  tenures  thereafter  to 
be  created  by  the  King's  Majesty,  his  heirs  or  succes- 
sors, upon  any  gifts  or  grants  of  any  manors,  lands, 
tenements,  or  hereditaments,  of  any  estate  of  inherit- 
'ance  at  the  Common  Law,  should  be  in  free  and 
common    socage,  and  should    be  adjudged  to  be   in 


(2)  2  Hallam's  Mid.  Ages,  481.  (c)  12  Car.  II.  c.  24,  ss  1,  2. 

(a)  2  Bl.  Com.  87,  88.  The  12th  Car.  II.  a.d.  1660,  was 

(6)  Co.  Litt.  108a,  n  (5).  the  first  year  of  his  actual  reign. 

(rf)  s.  4. 
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free  and  common  socage  only,  and  not  by  knight's- 
aervice  or  in  capite,  and  should  be  discharged  of  all 
wardship,  value  and  forfeiture  of  marriage,  livery, 
primer  seisin,  ousterlemain^  aid  for  making  his  son  a 
knight,  and  for  marrying  his  daughter  ;  any  law, 
statute,  or  reservation  to  the  contrary  in  any  wise 
notwithstanding. 

Escheat.  Another  incident  of  the  tenure  of  estates 
in  fee  simple  remains  to  be  noticed  ;  an  incident  which 
has  existed  from  the  earliest  times,  and  may  still  occa- 
sionally be  productive  of  substantial  advantage  to  the 
lord.  As  the  donor  of  an  estate  for  lifQ  has  a  certain 
reversion  on  his  tenant's  death,  and  as  the  donor  of  an 
estate  in  tail  has  also  a  reversion  expectant  on  the 
decease  of  his  tenant,  and  failure  of  his  issue,  though 
subject  to  be  defeated  by  the  proper  bar,  so,  in  England, 
there  has  always  belonged  to  the  lord,  of  whom  an  estate 
in  fee  simple  is  held,  a  similar  though  more  uncertain 
advantage,  in  his  right  of  escheat ;  by  which,  if  the 
estate  happened  to  end,  the  lands  reverted  to  the  lord 
by  whose  ancestors  or  predecessors  they  were  anciently 
granted  to  the  tenant  («).  When  the  tenant  of  an 
estate  in  fee  simple  died,  without  having  alienated  his 
estate  in  his  lifetime,  or  by  his  will  (/),  and  without 
leaving  any  heirs,  either  lineal  or  collateral,  the  lands 
in  which  he  held  his  estate  escheated  (as  it  is  called)  to 
the  lord  of  whom  he  held  them.  Bastardy  was  the 
most  usual  cause  of  the  failure  of  heirs  ;  for,  a  bastard 
is  in  law  nullius  filius  ;  and,  being  nobody's  son,  he 
can  consequently  have  no  brother  or  sister,  or  any 
other  heir  than  an  heir  of  his  body  (j)  ;  nor  can  his 

(c)  2  Bl.  Com.  72;  P.  &  M.  c.  17;  Co.  Litt.  236a,  n  (1); 
Hist.  I.  332-337.  Scriv.  Cop.  762. 

CO  Year  Book,  49  Edw.  III.  {g)   Co.  Lilt.  3b;  2  BI.  Com. 

347  ;  Bac.  Abr.  tit.  Bastardy  (B). 
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descendants  have  any  heirs  bat  such  as  are  also 
descended  from  him.  If  such  a  person,  therefore,  pur- 
chased lands,  that  is,  acquired  an  estate  in  fee  simple 
in  them,  and  died  possessed  of  them  without  having 
made  a  will,  and  without  leaving  any  issue,  the  lands 
escheated  to  the  lord  of  the  fee  for  want  of  heirs.  The 
lands  so  escheated  went  most  frequently  to  the  crown 
in  consequence  of  the  before-mentioned  rule,  that  the 
crown  was  the  original  proprietor  of  all  the  lands  in 
the  kingdom. 

Ordinary  modern  incidents.  When  rent  was  paid, 
in  respect  of  the  tenure  of  an  estate  in  fee  simple,  it 
was  usually  called  a  quit-rent,  and  was  almost  always 
of  a  very  trifling  amount,  and  but  seldom  paid.  The 
relief  of  one  year's  quit-rent,  payable  by  the  heir  on 
the  death  of  his  ancestor,  in  the  case  of  a  fixed  quit- 
rent,  was  not  abolished  by  the  statute  of  Charles,  and 
such  relief  was  accordingly  still  due  (A).  And  the 
oath  of  fealty  still  continued  an  incident  of  tenure,  as 
well  of  an  estate  in  fee  simple,  as  of  every  other  estate, 
down  to  a  tenancy  for  a  mere  term  of  years  ;  but  in 
practice  it  wa.s  seldom  or  never  exacted  (;).  Thus  it 
appears  that  a  small  occasional  quit-rent,  with  its 
accompanying  relief,  an  oath  of  fealty  never  exacted, 
and  a  right  of  escheat  seldom  accruing,  were  the 
ordinary  incidents  of  the  tenure  of  an  estate  in  fee 
simple  in  England. 


(/i)  Co.  Litt.  85a,  n  (1) ;  Scriv.  (J)  Co.   Litt.  67b,  n  (2),  68b, 

CJop.  738.  n  (5). 
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II.  The  Tenure  of   an   estate   in   fee  simple  in 
New  Soutli  Wales. 

The  before  mentioned  rule  of  English  law  that  all 
lands  are  held  of  the  Crown  is  in  force  in  New  South 
Wales  also  (Ar).  But  there  is  this  difference,  that, 
whilst  in  England  the  rule  is  dependent  on  a  fiction  of 
law,  in  this  country  it  is  no  fiction,  but  is  in  accord- 
ance with  actual  fact,  and  constitutional  principles. 
For,  when  British  subjects  took  possession  of  this 
territory  in  1788,  in  the  name  of  their  Sovereign,  the 
property  in  the  lands  thereof  became  vested  in  him 
as  universal  occupant  (I),  Hence  every  estate  in  fee 
simple  in  these  lands  is  held  immediately  from  the 
Crown,  each  such  estate  having  its  origin  by  actual 
grant  from  the  Crown,  and  its  tenure  being  in  free  and 
common  socage,  in  accordance  with  the  above-quoted 
enactment  (m).  The  incidents  which  pertain  to  these 
estates  are  best  shown  by  the  grants  themselves,  and 
these  we  propose  now  to  examine. . 
1.  Incidents  of  tenure. 

(1).  Quit -rent.  The  first  grant  of  land  in  New 
South  Wales  was  issued  on  the  22nd  day  of  February, 
1792  (n).  By  it  the  Governor,  in  the  name  and  by 
authority  of  the  King,  gave  and  granted  unto  J.  R.  30 
acres  of  land,  to  be  had  and  held  by  him  the  said  J.  R., 
his  heirs  and  assigns,  free  from  all  quit-rents  and  other 
acknowledgments  for  the  space  of  ten  years  (o)  pro- 
vided that  the  said  J.  R.  should  pay  an  annual  quit- 
rent  of  one  shilling  after  the  expiration  of  the  term  or 
time   of   ten    years    before    mentioned.      Subsequent 

(i-)  A.G,  V.  Brmcri,  2  S.C.R.  •     (n)  A  copy  of  this  grant  will 

App.  30,  34,  35.  be  found  in  Appendix  B  (1). 

(0  ibid.  (o)  The  free  period  used  to 

{m   ibid.  p.  40  ;    12  Car.  II.  be  for  5,  10,  or  15  years,  accord- 

c.  24,  s.  4 ;  Preface  to  Oliver's  ing  to  the  position  and  circum- 

Real  Estate  Acts,  p.  xiii.  stances  of  the  grantee. 
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grants  for  many  years  all  contained  a  similar  reser- 
vation of  quit-rent.  Payment  of  this  rent  was 
enforced  (p),  and  a  power  of  distress  was  inserted  in 
grants  issued  after  1820.  Many  of  these  later  grants, 
however,  gave  the  grantee  liberty  to  redeem  or  pay  off 
the  annual  quit-rent  on  paying  a  sum  equal  to  twenty 
years  of  the  quit-rent  reserved  ;  and  when  this  liberty 
was  exercised  **  the  annual  quit-rent  ceased  and  deter- 
"  mined,  and  the  land,  and  the  owner  thereof  were  from 
"  thenceforth  absolutely  released,  freed,  and  discharged 
'*  therefrom  '*  (q).  And  by  a  proclamation  published 
in  the  Government  Gazette,  on  the  9th  October,  1846, 
and  the  31st  July,  1849,  all  lands  for  which  20  years 
quit-rents  had  been  already  paid  were  free  from 
further  charge,  and  all  persons  who  had  not  paid  20 
years  quit-rents  were  offered  liberty  to  redeem  on  a 
graduated  scale,  whether  the  grant  contained  any 
covenant  for  redemption  or  not.  Where  land  had  been' 
sold  by  auction  th^  quit-rent  reserved  was  either  a 
pepper-corn,  or  a  farthing,  if  demanded  ;  and  such  was 
the  case  also  where  the  grant  was  made  to  promote  the 
establishment  of  towns,  and  on  condition  of  erecting  a 
building  thereon  of  a  stipulated  value.  In  grants 
issued  in  the  year  1862,  and  subsequently,  no  quit-rent 
at  all  is  reserved  upon  purchases  of  either  town  or 
country  lands.  The  Crown  Lands  Act  of  1895  has, 
however,  re-introduced  the  system  of  quit-rents  by 
making  provision  for  a  new  form  of  tenure  in  fee 
simple,  known  as  Homestead  Selection,  the  grant  of 
which  contains  provisions  for  the  annual  payment  by 
the  grantee,  his  heirs  and  assigns  for  ever,  of  a  per- 
petual rent,  the  yearly  amount  of  which  shall  be  two 


(p)  Bladen's  Hist,  of  N..S.W.  (ry)  See  App.  B.  (2) 

from  the  Records,  V.  9. 
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and  one  half  per  centum  of  ^he  capital  value  of  the 
homestead  selection  as  fixed  under  the  Act  («). 

From  this  it  will  be  seen  that  quit-rent  is  not  a 
universal  incident  of  the  tenure  of  an  estate  in  fee 
simple  in  New  South  Wales.  To  the  greater  number 
of  such  estates  it  does  not  pertain  at  all,  and,  excepting 
Homestead  Selections,  it  is  quite  nominal  in  those  cases 
where  it  does  exist. 

(2).  Fealty.  **  Even  when  no  rent  is  reserved  fealty 
results,  as  of  course,  as  an  incident  quite  inseparable, 
and  may  be  demanded  as  a  badge  of  tenure,  or  acknow- 
ledgment of  superiority,  being  frequently  the  only 
evidence  that  the  lands  are  holden  at  all  "  (t).  There 
seems  no  reason  to  doubt  that  the  law  as  thus  laid 
down  by  Blackstone  in  respect  of  estates  in  England 
is  the  law  in  New  South  Wales  also,  and  that  fealty  is 
therefore  an  inseparable  incident  of  every  estate  in  fee 
simple  in  this  country,  such  fealty  being  due  to  the 
Crown  alone,  but  in  practice  never  demanded. 

(3).  Escheat  remains  as  an  incident  of  the  tenure 
of  an  estate  in  fee  simple.  The  advantage  accruing 
goes  invariably  to  the  Crown,  inasmuch  as  fee  simple 
estates  in  New  South  Wales  are  held  of  the  Crown 
only,  and  can  therefore  revert  to  the  Crown  alone. 
The  Wills;  Probate,  and  Administration  Act  of  1898 
provides  (t*)  accordingly,  that,  if  it  appears  on  office 
found,  that  any  real  estate  vested  in  the  Curator  of 
Intestate  Estates,  has  escheated  to  her  Majesty,  the 
net  proceeds  of  sale  of  such  estate  shall  be  paid  by 
the  Curator  to  the  Colonial  Treasurer,  and  be  by  him 
carried  to  the  credit  of  the  consolidated  revenue.  Lands 


(«)  s.  17 ;  and  see  App.  B.  (5).  Qu)  s.  135,  re-enacting  54  Vic. 

(0  2  Bl.    Com.    175  ;    Litt.       No.  25,  s.  93. 
85.91,130,131. 
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escheated  to  the  Crown,  are,  however,  frequently  rest- 
ored to  the  families  of  the  persons  to  whom  such  lands 
belonged  (v). 

(4).  Residence.  The  first  and  other  early  grants 
prior  to  the  year  1820  made  perpetual  residence  by  the 
grantee,  his  heirs,  or  assigns  within  the  land  granted, 
an  incident  of  the  estate  therein.  Later  grants  do  not 
contain  such  a  condition.  But,  in  regard  to  a  homestead 
selection,  the  Crown  Lands  Act  of  1895  (w)  now  makes 
the  obligation  to  live  on  the  lands  granted  an  incident 
in  perpetuity  of  the  tenure  of  the  lands  held  under  a 
homestead  grant  (x)  Perpetual  residence  is  thus  an 
incident  of  estates  acquired  under  very  early  grants, 
or  very  recent  ones. 

(5).  Forfeiture.  The  forfeiture  which  followed 
upon  conviction  has  now,  as  we  have  seen,  been 
abolished  (y).  But  forfeiture  is  incident  to  an  estate  in 
fee  simple  in  New  South  Wales  upon  other  grounds. 
In  many  of  the  Grants  issued  prior  to  the  year  1850  it 
was  provided  that  if  the  conditions,  reservations,  and 
provisos  in  the  grant  contained,  or  any  part  thereof  be 
not  duly  observed  and  performed  by  the  grantee,  his 
heirs  and  assigns,  then  the  land  shall  be  forfeited  and 
revert  to  the  Crown,  and  the  grant  and  every  matter 
and  thing  therein  contained  shall  cease  and  determine, 
and  become  absolutely  void  to  all  intents  and  purposes, 
and  it  shall  be  lawful  for  the  Governor  for  the  time 
being  to  re-enter  upon  the  said  land,  and  the  said  grantee 
his  heirs  and  assigns,  and  all  occupiers  thereof  wholly 
to  remove.    But  grants  issued  since  1850  do  not  usually 


(v)  Pursuant  to  39  and  40 
Geo.  III.  c.  88,  s.  12,  explained 
and  amended  by  47  Geo.  III. 
sess.  2,  c.  24,  and  59  Geo.  III. 
C.  94. 


(w)  58  Vic.  No.  18. 

{x)  s.  17. 

Q/)  Act  No.  40,  1900,  s.  465. 
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contain  any  such  provision,  except  those  in  which  trnsts 
are  declared  for  a  public  purpose.  The  Crown  Lands 
Act  of  1895  has,  however,  provided  for  the  forfeiture  to 
the  Crown  of  all  lands  held  under  a  Homestead  Grant 
in  case  the  obligation  to  live  thereon,  or  to  pay  any 
sums  due  as  rent  be  not  duly  performed  («).  It  must 
not  be  assumed,  however,  that  failure  by  a  grantee  to 
perform  the  conditions  of  the  Grant  will  ipso  facto 
render  the  Grant  void.  There  is  an  option  in  the 
Crown,  which  has  imposed  the  conditions,  to  insist 
upon  their  performance  or  not ;  and  if  the  fulfilment 
of  the  condition  is  not  insisted  on  there  is  no  avoidance 
of  the  Grant  (a).  It  is  necessary  for  the  Crown  to  take 
some  step  to  indicate  its  intention  to  take  advantage  of 
the  forfeiture  ;  and  the  Grant  will  continue  in  existence 
until  it  is,  by  some  process  known  to  the  law,  revoked, 
or  surrendered  to  the  Crown  (b). 

2.  Reservations  and  Conditions  in  Crown  Grants. 
It  may  be  proper  to  notice  here  the  "  conditions,  reser- 
vations and  provisoes,"  which  are  usually  inserted  in 
Grants  of  land  in  fee  simple.  They  will  be  found 
enumerated  in  the  copies  of  a  few  of  such  Grants  con- 
tained in  the  Appendix  (c). 

(1).  Timber,  The  first  and  other  very  early  grants 
contained  but  one  reservation,  viz.,  that  of  all  timber 
growing  or  to  grow  thereafter  upon  the  land  which 
might  be  deemed  fit  for  naval  purposes  (d).  This  was 
subsequently  declared  to  refer  to  indigenous  timber 
only.  From  about  1830  the  Grants  reserve  only  the 
"  riffht  of  taking  and  removing  all  indigenous  timber," 


(z)  68  Vic.  No.  18,  8. 17  (c).  N.S.W.R...   178,   180  ;    see    also 

/aj    Fisher    v.     Gaffney,    5  58  Vic.  No.  18,  s.  44. 

N.S.W.R.,  276,  279.  (c)  See  App.  B. 

(b)  In  re  Broughton,  and  In  (d)  App.  B.  (1). 

re    Rogers    &    Broughton,    10 
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and  also  enlarge  such  right  to  include  "  all  stone  and 
gravel,  and  all  other  materials  the  produce  of  the  land 
granted,  which  might  be  required  at  any  time  for  the 
construction  and  repair  of  ways  and  bridges,  for  naval 
purposes,  and  for  public  works  ";  but  in  those  issued 
ten  years  later  these  materials  are  themselves  expressly 
reserved  "  together  with  the  right  of  taking  and  removing 
the  same,"  and  to  the  purposes  for  which  they  may  be 
taken  are  added,  canals,  railroads,  or  any  fences,  em- 
bankments, dams,  sewers,  or  drains  necessary  for  the 
same.  Such  reservations  have  since  continued  to  be 
made  {e).  It  has  been  contended  that  they  are  void 
for  uncertainty  and  too  great  generality  ;  and  are  also 
inoperative  as  assuming  to  "  reserve ''  that  which  is 
properly  an  "exception";  but  their  validity  has  been 
judicially  upheld  (/). 

(2).  Roads.  In  the  Grants  issued  in  1810,  and  for  a 
few  years  subsequently  there  was  reserved  "  the  right 
of  making  a  public  road  through  such  part  of  the  land 
granted  as  might  at  any  time  be  required."  This 
reservation  is  in  a  different  form  in  grants  issued  from 
1820  and  later,  according  to  circumstances.  If  the  land 
was  situate  in  a  town,  a  power  to  resume  and  give  com- 
pensation was  reserved  ;  but  if  in  a  district  or  in  the 
country  then  the  Grant  expressly  reserved  such  parts 
of  the  land  as  might  be  required  for  a  highway.  This 
practice  has  since  continued,  and  from  about  1810 
additions  have  been  made  to  the  purposes  of  this 
reservation,  as  e.g.^  Canals,  Railroads,  Drains,  &c.  (y). 
The  right  thus  reserved  of  making  a  public  road 
through  the   land    is  not   within  the  purview  of    the 

(c)   See    App.  B.;   also   Pari.  (/)     Campbell    v.     Dent,   3 

Return    of    Forms    of    Crown       S.C.R.  58. 
Grants,  20th  May.  1879.  (^)  See  App.  B.  and  the  Pari. 

Return  above  cited,  i 
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Nullum  Tempus  Act  {h\  nor  is  it  necessary  for  the 
Crown  to  take  steps  to  enforce  the  right  within  60 
years  (i).  Whether  it  is  void  as  being  within  the  rule 
against  perpetuities  is  a  question  that  was  raised  in  the 
case  of  Cooper  v.  Stuart  (j).  The  conclusion  then 
arrived  at  was  that,  assuming  the  Crown  to  be  affected 
by  the  rule  against  perpetuities  in  England,  the  rule 
was  nevertheless  inapplicable,  in  the  year  1823,  to 
Crown  Grants  of  land  in  New  South  Wales,  or  to  such 
a  reservation  as  above.  Whether  the  rule  is  applicable 
ia  respect  of  Grants  of  a  later  date  than  1823  is  a  ques- 
tion that  the  above  case  leaves  still  open. 

The  foregoing  is  the  usual  form  of  the  reservation* 
Sometimes,  however,  provision  for  a  road  is  made  in  the 
Grant  in  another  manner.  The  land  is  granted  subject 
to  a  road  of  a  specified  length,  width,  and  direction.  A 
reservation  in  this  form  amounts  to  a  dedication  of  the 
land  to  the  public  as  a  highway,  at  all  events  as  against 
the  grantee  and  those  claiming  under  him.  A  general 
right  of  way  over  the  land  is  thus  granted  to  the  pub- 
lic, but  the  ownership  of  the  site  and  soil  of  the  road  is 
vested  in  the  grantee  (A;),  who  may  exercise  all  rights 
of  ownership  over  it  that  are  not  inconsistent  with  the 
passage  of  the  public  over  it  (Z),  and  may  prevent  the 
surface  being  used  for  any  purpose  or  in  any  manner 
not  justified  by  the  dedication  (m). 

Public  Road5  generally.  While  on  the  subject  of 
roads  it  may  be  allowable  to  make  somewhat  of  a 
digression  by  way  of  a  brief  reference  to  the  opening 


ih)  9  Geo.  III.  c.  16.  (it)  Rapley  v.  Martin,  4  S.C.R. 

(t)    Bums     V.     Allejt,      10  173. 

N.S.W.R.  Eq.  218.  (Z)  Vestry  of  St.  Martf  New- 

(i)    10    N.S.W.R.   Eq.    172;  iwjton  v.  Jacobs,  L.R.  7  Q.B.  i7. 

14  A.C.  286.     See  also  Lord  v.  (m)     Pratt      on      Highways, 

Commissioners   of   Sydftey.    12  45,  46. 
Moo.  P.CC.  473. 
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and  closing  of  public  roads  generally.  The  Public 
Roads  Aftt  of  1897  (n),  which  repealed  previous  legis- 
lation on  the  subject  (o),  gives  power  to  the  Secretary 
for  Lands  for  the  time  being  to  open  a  road  through 
any  lands  which  are  not  Crov/n  lands  whenever  he 
deems  it  expedient  that  this  should  be  done  (/?),  or 
whenever  he  is  of  opinion  that  an  application  by  any 
person  for  the  opening  of  a  road  through  any  land  is  a 
reasonable  one  (q).  The  Act  provides  a  regular  pro- 
cedure for  his  due  exercise  of  these  powers  (a).  After 
due  consideration  of  all  objections  he  may  then  by 
notification  in  the  Gazette  resume  such  land  as  he  may 
think  necessary  for  the  road,  stating  to  what  depth 
below  the  surface  the  land  is  resumed.  The  land  so 
resumed  forthwith  vests  in  the  Crown  (b).  and  compen- 
sation therefor  is  made  to  the  owner  (c).  Again,  if  he 
is  of  opinion  that  it  is  expedient  to  close  any  road  or 
part  thereof,  other  than  what  is  known  as  a  **  road  of 
access"  (d),  he  may  do  so  after  following  a  similar 
procedure.  The  lands  comprised  therein  thereupon 
become  freed  and  discharged  from  any  rights  of  the 
public  or  any  person  to  the  same  as  a  highway,  and 
except  in  certain  cases  specified  in  the  Act  become 
Crown  lands,  grantable  to  the  owners  of  adjoining 
lands  (e).  The  excepted  cases  are  where  a  road  has 
been  opened  or  made  under  the  Act  4  William  IV.  No. 
11  (a  previous  public  roads  act)  or  been  granted  under 
that  Act  as  an  access  road,  and  in  these  cases  the  lands 
comprised  therein  become  vested  in  and  held  by  the 
owner  of  the  adjoining  land  (/).     Again,  whenever  the 


(«)  No.  5, 1897. 
(o)  s.  3. 
(p)  s.  4. 
iq)  s.  15. 

(a)  ss.  4,  21 ;  and  see  Dent  v. 
Biggins,  21  N.S.W.R.  383. 


[b)  s.  5. 

(c)  ss.  6,  9. 

id)  48  Vic.  No.  18,  s.  111. 
(e)  Act  No.  6, 1897,  ss.  18,  19. 
(/)  s.  19. 
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position  and  bonndaries  of  a  road  required  for  public 
traffic  cannot  be  identified  throagh  the  absence  or  loss 
of  the  survey  marks,  the  Minister  may  cause  the  road 
to  be  re-marked  (y). 

It  is  a  presumption  of  law,  in  the  absence  of  evidence 
to  the  contrary,  that  the  soil  of  a  highway  to  the  middle 
of  the  road  (usque  ad  medium  filum  viae)  belongs  to  the 
owner  of  the  land  adjoining  the  highway  (A).  The 
presumption  arises,  in  the  absence  of  express  evidence, 
on  the  supposition  that  the  adjoining  owners  have 
contributed  to  the  formation  of  the  road,  and  have 
dedicated  it  to  the  public  benefit.  But  it  may  always 
be  rebutted,  and  does  not  apply  where  there  is  direct 
evidence  as  to  the  ownership  of  the  soil  (i).  So  that  a 
person  who,  under  a  title  derived  from  a  Crown  Grant, 
owns  land  adjoining  a  Government  or  public  road 
which  is  described  in  the  grant  as  bounding  the  land 
granted,  has  no  interest  in  the  soil  of  the  road  (J).  To 
return,  however,  to  our  consideration  of  the  ordinary 
reservations  and  conditions  in  a  Crown  Grant. 

(3).  Drains.  In  Grants  of  town  allotments  a  reser- 
vation has  been  commonly  made  of  the  right  to 
conduct  through  the  land  all  drains  and  sewers,  which 
might  be  deemed  expedient,  on  giving  a  specified 
notice  and  paying  for  the  damage  which  any  building 
might  sustain  thereby.  Such  a  reservation  appears  in 
very  early  grants  and  has  continued  to  be  made 
since  (Ar), 


(^)  ss.  22, 23.  0")    Tiemey    v.    Loxton,    8 

CA)  Stephens  v.  Whistler,   11  W.N.  79. 

Bast  51;  Hodges  v.  Laicrence,  (Jc)  See  A  pp.  B.  and  the  above 

18  J.P.  347.  cited  Pari.  Return. 

(0    L6gh  v.   Jack^    L.R.    5 
Ex.  D.  273. 
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(4).  Water  frontage.  In  grants  dating  from  1830 
and  later,  reservations  have  been  made  of  "all  lands 
within  one  hundred  feet  of  high-water  mark  on  the 
sea-coast,  and  on  every  creek,  harbour,  or  inlet "  (Z), 
It  has  been  contended  that  a  reservation  of  this  kind  is 
in  reality  an  exception,  which  is  void  as  being  repug- 
nant to  the  Grant,  but  this  contention  has  been 
judicially  negatived.  The  100  feet  from  high-water 
mark  is  well  excepted  out  of  the  Grant.  It  is  a  part  of 
the  thing  granted ;  it  is  excepted  by  apt,  clear,  and 
precise  words  ;  and  the  excepted  matter  is  described 
with  certainty.  It  is  called  a  reservation,  but  that  does 
n6t  make  it  less  an  exception.  This  exception  operates 
immediately,  and  the  subject-matter  of  it  never  passes 
to  the  grantee  (m).  Rescission  of  this  reservation  may, 
however,  be  authorised  by  the  Governor,  either  wholly 
or  to  such  extent  and  subject  to  such  conditions  and 
restrictions  as  he  shall  think  fit.  The  land  may  then 
be  purchased  by  the  adjoining  owner,  if  it  has  not 
been  used  as  a  public  thoroughfare,  or  set  apart  and 
dedicated  to  any  public  purpose  (n). 

(5).  Minerals.  Another  reservation,  and  one  of 
great  importance  is  that  of  "  minerals."  In  the  Grants 
made  prior  to  1830  there  is  generally  no  such  reserva- 
tion, but  in  those  made  since  that  date  it  is  a  usual  one. 
The  extent  of  it  is,  however,  variable.  In  some  Grants 
the  clause  is  "  all  mines  of  gold,  of  silver,  and  of  coals"; 
in  others,  as  e.ff.  Grants  of  Town  Lots,  it  is  only  **all 
mines  of  coal ";  in  others  again  it  runs  *'  all  mines  of 
coals  until  the  year  1862,  but  no  longer."  It  should, 
however,  be  noted  that  by  proclamation  published  in 

(I)  ibid.  A.G.  v.  Mihon,  16  N.S.W.R., 

(m)   Nield   v.    Davidson,    11       145. 
N.S.W.R..    Eq.    209,   212,    216;  («)  25  Vic  No.  1,  s.  12;   48 

Vic.  No.  18,  s.  63. 
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the  Gazette  of  29th  January,  1850,  the  Crown  aban. 
doned  all  reservations  of  coal  previously  made,  except 
as  to  lands  within  any  City,  Township,  or  Village. 
Where  the  fee  simple  has  been  acquired  under  the 
thirteenth  section  of  the  Crown  Lands  Act  of  1861  (o), 
a  method  known  as  '^  ordinary  conditional  purchase/* 
there  is  a  reservation  of  *^all  minerals.'*  That  act, 
however,  allowed  such  a  purchase  to  be  converted, 
upon  certain  conditions,  into  a  ^^  mineral  conditional 
purchase,"  and  in  such  case  the  Grant  reserves  only 
''all  gold"  (p).  The  Crown  Lands  Act  of  1884  (q) 
altered  the  law,  and  in  all  grants  issued  under  the 
authority  thereof  there  is  a  reservation  of  "  all 
minerals,"  except  where  a  right  to  a  "mineral  con- 
ditional purchase  "  had  been  already  acquired  (r),  and 
power  is  reserved  for  the  Crown,  or  for  any  person 
authorised  by  the  Crown,  to  **  enter  upon  the  land  and 
to  search  for,  mine,  dig,  and  remove  the  said  minerals." 
By  the  Mining  Act  of  1889  («)  the  word  '*  minerals" 
was  defined  to  mean  and  include  **  coal,  kerosene  shale, 
and  any  of  the  following  metals  or  any  ore  containing 
the  same,  viz. — Gold,  silver,  copper,  tin,  iron,  antimony, 
cinnabar,  galena,  nickel,  cobalt,  platinum,  bismuth, 
and  manganese,  and  any  other  substance  which  may 
from  time  to  time  be  declared  a  mineral  within  the 
meaning  of  the  act  by  proclamation  of  the  Governor 
published  in  the  Oazette^  Consequently,  in  all  Grants 
issuing  under  the  scope  of  that  act  the  clause  of  reser- 
vation is  "  all  minerals  as  defined  by  the  first  section  of 


(o)  25  Vic.  No.  1.  tional    purchase"   will    be    ex- 

(p)  s.  19.  plained  later  on.    See  Ch.  IX., 

(g)  48  Vic.  No.  18.  Sect.  I  (.§11. 

(r)   s.   7.     "  Mineral  condi-          («)  53  Vic.  No.  20. 
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the  Mining  Act  of  1889,  which  may  be  contained  in 
or  under  the  said  land  together  with  full  power  and 
authority,  &c.,  to  enter,  &c/' 

The  validity  of  such  reservations  of  minerals  as  the 
foregoing  has  been  contested.  In  the  case  of  the 
A.Q.  V.  Brown  (t)  the  Grant  had  been  made  in  1840, 
*•  reserving  all  mines  of  gold,  of  silver,  and  of  coals," 
The  grantee  contended  on  a  number  of  grounds  that 
he  had  a  right  to  take  away  the  coal.  It  was  held, 
however,  that  the  words  used  in  the  Grant  were  such  as 
properly  to  except  the  coal,  and  that  the  Grant  gave  the 
surface  only,  and  not  the  coals  which  were  under  the 
surface.  In  another  case,  where  the  reservation  was  of 
"all  gold  and  mines  of  gold,"  it  was  contended  that  the 
reservation  of  **  gold  "  was  a  reservation  of  gold  won 
from  a  gold  mine,  and  not  of  gold  which  might  be 
contained  in  small  quantities  in  copper  ore  extracted 
from  a  copper  mine,  and  be  obtained  in  the  process  of 
obtaining  and  subsequently  purifying  the  copper  ;  but 
it  was  held  that  the  gold  belonged  to  the  Crown  (ti). 
It  should  be  observed  also  that  gold  is  a  royal  metal, 
and  therefore  never  passes  under  a  Crown  Grant  to  a 
subject,  unless  by  apt  and  precise  words  the  intention 
of  the  Crown  be  expressed  that  it  shall  pass  (v).  So 
that  although  Crown  Grants  in  New  South  Wales 
usually  reserve  gold  in  express  terms,  yet  where  no 
such  reservation  is  made,  as  is  the  case  with  early 
grants,  it  must  not  be  assumed  that  the  gold  has  passed 
from  the  Crown  under  the  Grant  (w). 


(0  2  S.C.R.  App.  30.  Atttj.  Ge7i.  v.  Morgan,  [1891]  I 

(u)  Attf/.  Gm,  V.  Great  Cobar      Ch.  432. 
Co.,  21  N.6.W.K  H51.  (w?)   Woollef/  v.  A,  G.  of  Vic 

(f)  Case  of  Mines,!  Plow.  SIO;      toi-ia,  2  A.C.  163;  and  see  The 

Queen  v.  mison,  12  S.C.R.  268. 


Digitized  by 


Google 


CH.  v.— TENURE  OP  ESTATE  IN  PEE  SIMPLE.       151 

6.  Ins:re85  and  egress.— A  further  very  usual  reser- 
vation is  that  of  '*  the  right  of  full  ingress,  egress,  and 
regress  into,  out  of,  and  upon  the  land  for  the  purposes 
aforesaid."  Those  Grants  made  prior  to  1830  do  not, 
however,  commonly  contain  such  a  clause. 

Summary. — Thus  we  see  that  the  incidents  which 
may  pertain  to  an  estate  in  fee  simple  in  New  South 
Wales  are  five  in  number,  being  fealty  (which  is  applic- 
able to  all  of  them),  quit-rent,  residence,  forfeiture  (but 
no  one  of  these  three  is  applicable  to  all  such  estates), 
and  lastly,  a  right  of  escheat,  which  seldom  accrues. 

Right  of  wardship  or  guardianship  of  infant 
tenants.  Before  leaving  the  subject  of  tenure,  reference 
may  be  made  to  the  right  of  wardship.  When  this  was, 
by  the  Act  of  Charles  II.,  taken  away  from  the  lords, 
the  opportunity  was  availed  of  to  give  to  th*^  father  a 
right  of  appointing  guardians  to  his  children.  It  was 
accordingly  provided  by  the  same  Act  of  Parliament 
(*)  that  the  father  of  any  child  under  age  and  not 
married  at  the  time  of  his  death,  may,  by  deed  executed 
in  his  lifetime  or  by  his  will  in  the  presence  of  two  or 
more  credible  witnesses,  in  such  manner  and  from  time 
to  time  as  he  shall  think  fit,  dispose  of  the  custody  and 
tuition  of  such  child  during  such  time  as  he  shall 
remain  under  the  age  of  one  and  twenty  years,  or  any 
leaser  time,  to  any  person  or  persons  in  possession  or 
remainder.  And  this  power  was  given,  whether  the 
child  was  born  at  his  father's  decease,  or  only  en  ventre 
ta  mere  at  that  time,  and  whether  the  father  were 
within  the  age  of  one  and  twenty  years,  or  of  full  age. 
But  it  seems  that  the  father,  if  under  age,  cannot  now 
appoint  a  guardian  by  will  ;  for  the  Wills  Act  enacts 
that  no   will    made  by  any  person   under   the  age  of 

(j-)  12  Car.  II.  c.  24,  s.  8.   See  Morgan  v.  Hatchell,  19  Beav.  86. 
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twenty-one  years  shall  be  valid  (y).  In  other  respects, 
however,  the  father's  right  to  appoint  a  guardian  still 
continues  as  originally  provided  by  the  above-mentioned 
statute  of  Charles  II.  The  guardian  so  appointed  has  a 
right  to  receive  the  rents  of  the  child's  lands,  for  the 
use  of  the  child,  to  whom,  like  a  guardian  in  socage,  he 
is  accountable  when  the  child  comes  of  age.  And  a 
testamentary  guardianship  is  not  determined  by  the 
marriage  of  an  infant  ward  {z).  Where  not  altered  by 
the  effect  of  these  statutes  the  old  law  as  to  ivardship 
in  socage  remains  {a).  A  guardian  cannot  be  appointed 
by  the  mother  of  a  child,  or  by  any  other  relative  than 
the  father  (Jb),  But,  where  there  is  occasion,  the 
Supreme  Court  in  its  equitable  jurisdiction  will  inter- 
pose, and  name  a  guardian  both  of  the  person,  and  of 
the  estate  of  an  infant  (c),  and  will  also  control  the 
action  of  testamentary  and  other  guardians  (d). 


(y)  Act  No.  13,  1898,  s.  6. 

(2)  Re  Horderns  Will,  8 
N.S.W.R.  Eq.  16:  Mefides  v. 
Mejides.  1  Ves.  91. 

(a)  Jenkins  v.  Ban  is,  4 
S.C.R.  129;  and  see  Simpson 
on  Infants,  208. 


(h)  Eap.Edwaids,  3  Atk.  619; 
Bac.  Abr.  tit.  Guardian  (A)  3. 
fc>ee  also  Hargrave's  note  to  Co. 
Litt.  88b. 

(f)  2  Bl.  Com.  88  :  9  Geo.  IV. 
c.  83.  s.  11. 

(r/)  See  notes  to  Ef/re  v. 
Spottiswoode,  2  Tudor's  L.C. 
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CHAPTER  VI. 
OF  JOINT    TENANTS  AND  TENANTS  IN  COMMON. 

I.  Joint  Tenants. 

A  gift  of  lands  to  two  or  more  persons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselves,  the  properties  of 
one  single  owner.  As  between  themselves  they  must, 
of  course,  have  separate  rights ;  but  such  rights  are 
equal  in  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than  another  in  the 
subject  of  the  tenancy.  There  are  accordingly  said  to 
be  four  unities  by  which  a  joint-tenancy  is  distin- 
guished, viz.,  unity  of  poaaesaion^  unity  of  interest^ 
unity  of  titley  and  unity  of  the  time  of  the  commence- 
ment of  such  title  (a). 

Any  estate  may  be  held  in  joint -tenancy.     For 
example,  there  may  be  joint-tenants  for  life,  as  where 
lands  are  given  simply  to  A.  and  B.  without  further 
words  (b).    Being  regarded,  with  respect  to  other  per- 
sons, as  but  one  individual,  the  estates  of  A.  and  B.  will 
necessarily  continue  so  long  as  the  longer  liver  of  them 
exists.      While  they   both   live,  as    they  must    have 
several  rights  between  themselves,  A.  will  be  entitled 
to  one  moiety  of  the  rents  and  profits  of  the  land,  and 
B.  to  the  other  ;  but  after  the  decease  of  either  of  them, 
the  survivor  will  be  entitled  to  the  whole  during  the 
residue  of  his  life.     So,  there  may  be  joint-tenants  in 

(a)  2  Bl.  Com.  180.  (6)   Litt.  s.  283  ;    Com.  Dig 

tit.  Estates  (K,  1). 
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taily  as  where  lands  are  given  to  A.  and  B.  and  the 
heirs  of  their  two  bodies.  In  such  case  if  A.  and  B.  be 
persons  who  may  possibly  interpiarry,  they  will  have 
an  estate  in  special  tail,  descendible  only  to  the  heirs 
of  their  two  bodies  (c).  So  long  as  they  both  live,  they 
will  be  entitled  to  the  rents  and  profits  in  equal  shares ; 
after  the  decease  of  either,  the  survivor  will  be  entitled 
for  life  to  the  whole ;  and,  on  the  decease  of  such 
survivor,  the  heir  of  their  bodies,  in  case  they  should 
have  intermarried,  will  succeed  by  descent,  in  the  same 
manner  as  if  A.  and  B.  had  been  but  one  ancestor.  If, 
however,  A.  and  B.  be  persons  who  cannot  at  any  time 
lawfully  intermarry,  as  e.^.  if  they  be  brother  and 
sister,  or  both  males,  or  both  females,  a  gift  to  them 
and  the  heirs  of  their  two  bodies  will  receive  a  some- 
what different  construction.  So  long  as  it  is  possible 
for  a  unity  of  interest  to  continue,  the  law  will  carry  it 
into  effect ;  and  A.  and  B.  will  accordingly  be  regarded 
as  one  person,  and  will  be  entitled  jointly  during  their 
lives.  While  they  both  live  their  rights  will  be  equal  ; 
and,  on  the  death  of  either,  the  survivor  will  take  the 
whole,  so  long  as  he  may  live.  But,  as  they  cannot 
intermarry,  it  is  not  possible  that  any  one  person 
should  be  heir  of  both  their  bodies  :  and  therefpre,  on 
the  decease  of  the  sm*vivor,  the  law,  in  order  to  con- 
form as  nearly  as  possible  to  the  manifest  intent,  that 
the  heir  of  the  body  of  each  of  them  should  inherit,  is 
obliged  to  sever  the  tenancy,  and  divide  the  inheritance 
between  the  heir  of  the  body  of  A.,  and  the  heir  of  the 
body  of  B.  Each  heir  will  accordingly  be  entitled  to  a 
moiety  of  the  rents  and  profits,  as  tenant  in  tail  of  such 
moiety.  The  heirs  will  now  hold  in  a  manner  denomi- 
nated tenancy  in  common  ;  instead  of  both  having  the 

(c)   Co.  Litt.  20b,  2ob  ;   Bac.  Abr.  tit.  Joint  Tenants  (G). 
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whole,  each  will   have    an    undivided  half,  and    no 
further  right  of  survivorship  will  remain  (i). 

There  may  also  he  joint  tenants  in  fee,  as  where  lands 
are  given  to  two  or  more  persons  in  fee  simple.  The 
unity  of  this  kind  of  tenure  is  remarkably  shown  by 
the  words  which  are  made  use  of  to  create  a  joint- 
tenancy  in  fee-simple.  The  lands  intended  to  be  given 
to  joint  tenants  in  fee-simple  are  limited  to  them  and 
their  heirs  and  auigng  (0),  although  the  heirs  of  one  of 
them  only  will  succeed  to  the  inheritance,  provided  the 
joint-tenancy  be  allowed  to  continue  ;  thus,  if  lands  be 
given  to  A,  B,  and  C  and  their  heirs.  A,  B,  and  C  will 
together  be  regarded  as  one  person  ;  and,  when  they 
are  all  dead,  but  not  before,  the  lands  will  descend  to 
the  heirs  of  the  artificial  person  (so  to  speak)  named  in 
the  gift.  The  survivor  of  the  three,  who  together 
compose  the  tenant,  will,  after  the  decease  of  his 
companions,  become  entitled  to  the  whole  lands  (/). 
While  they  all  lived  each  had  the  whole ;  when  any 
die,  the  survivors  or  survivor  can  have  no  more.  The 
heir  of  the  survivor  is,  therefore,  the  person  who  alone 
will  be  entitled  to  inherit,  to  the  entire  exclusion  of  the 
heirs  of  those  who  may  have  previously  died  (y).  A 
joint  tenancy  in  fee  simple  is  far  more  usual  than  a 
joint  tenancy  for  life  or  in  tail. 

Trustees  Joint  tenants.  The  principal  use  of  a 
joint  tenancy  in  practice  is  for  the  purpose  of  vesting 
estates  in  trustees  (A),  who  are  invariably  made  joint 
tenants.  On  the  decease  of  one  of  them,  the  whole 
estate  then  vests  at  once  in  the  survivors  or  survivor  of 
them,  without  devolving  on  the  administrator  of  the 

(cO  Litt.  s.  283.   Sec  Re  Tirer-  (/)  Litt.  s.  280. 

ton  Market  Act,  20  Beav.  374.  (^)  ibid. 

(e)  BacAbr.  tit.  Joint  Tenants  (A)  See  post,  the  chapter  on 

(A) ;  Co.  Litt.  184a.  Uses  and  Trusts. 
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deceased  trustee,  and  without  being  affected  by  any 
disposition  which  he  may  have  made  by  his  will ;  for 
joint  tenants  are  incapable  of  devising  their  respective 
shares  by  will  (»)  ;  they  are  not  regarded  as  having  any 
separate  interests,  except  as  between  or  amongst  them- 
selves, whilst  two  or  more  of  them  are  living.  Trus- 
tees, therefore,  whose  only  interest  is  that  of  the  persons 
for  whom  they  hold  in  trust,  are  properly  made  joint 
tenants ;  and  so  long  as  any  one  of  them  is  living,  so 
long  will  every  other  person  be  excluded  from  the 
legal  possession  of  the  lands  to  which  the  trust  extends. 
But  on  the  decease  of  the  surviving  trustee,  the  lands 
will  devolve  on  the  devisee  under  his  will,  or  will  vest 
in  his  administrator  subject  to  the  trusts  and  equities 
affecting  the  same  {j).  It  should,  however,  be  noted 
that  where  the  land,  estate,  or  interest  is  so  transferred 
to  trustees  under  the  provisions  of  the  Real  Property 
Act,  the  survivorship  as  an  incident  of  their  joint 
tenancy  may  be  barred  in  either  of  two  methods.  The 
transferror  may  insert  in  the  memorandum  of  transfer 
or  other  instrument  the  words  *'  no  survivorship,"  in 
which  case  the  Registrar-General  must  include  those 
words  in  the  memorial  of  such  instrument  in  the 
Register-book,  and  must  also  enter  them  upon  any 
certificate  of  title  issued  to  such  joint  proprietors ;  or, 
secondly,  any  two  or  more  persons  registered  as  joint 
proprietors  of  land  held  by  them  as  trustees  may 
themselves,  by  writing  under  their  hand,  authorise  the 
Registrar-General  to  enter  the  words  **no  survivorship'* 
upon  the  grant,  certificate  of  title,  or  other  instrument 
evidencing  their  title,  and  also  upon  the  duplicate  of 
such  instrument  in  the  register-book   or  filed  in  his 


(0  Litt.  s.  287  ;  Perk.  s.  600.  (/)  64  Vic.  No.  26,  s.  34  ;  Act 

No.  13,  1898,  s.  46. 
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office.  In  either  case  it  will  not  thereafter  be  lawful 
for  any  lesa  number  of  joint  proprietors  than  the 
namber  then  registered  to  transfer,  or  otherwise  deal 
with,  the  said  land,  estate,  or  interest,  without  obtaining 
the  sanction  of  the  Supreme  Court,  or  a  Judge 
thereof  (k). 

Consequences  of  unity  of  Joint  tenants. — As  joint 
tenants  together  compose  but  one  owner,  it  follows,  as 
we  have  already  observed,  that  the  estate  of  each  must 
arise  at  the  same  time  (Z) ;  so  that  if  A  and  B  are  to  be 
joint  tenants  of  lands,  A  cannot  take  his  share  first,  and 
then  B  come  in  after  him.  To  this  rule,  however,  an 
exception  as  to  unity  of  time  has  been  made  in  favour  of 
conveyances  taking  effect  by  virtue  of  the  Statute  of 
Uses,  to  be  hereafter  explained  ;  for  it  has  been  held 
that  joint  tenants  under  this  statute  may  take  their 
shares  at  different  times  •  (m)  ;  and  the  exception 
appears  also  to  extend  to  estates  created  by  will  (n).  A 
further  consequence  of  the  unity  of  joint  tenants  is  seen 
in  the  fact,  that  if  one  of  them  should  wish  to  dispose 
of  his  interest  in  favour  of  any  of  his  companions,  he 
may  not  (in  the  case  of  lands  not  under  the  provisions 
of  the  Real  Property  Act)  make  use  of  any  mode  of 
disposition  operating  merely  as  a  conveyance  of  lands 
from  one  stranger  to  another.  The  legal  possession  or 
seisin  of  the  whole  of  the  lands  belongs  to  each  one  of 
the  joint  tenants  of  an  estate  of  freehold  ;  no  delivery 
can,  therefore,  be  made  to  him  of  that  which  he  already 
has.    The  proper  form  of  assurance  between  such  joint 


181. 


{k)  Act  No.  25,  1900,  s.  84.  (n)  2  Jarman  on   Wills,   235 

if)  Co.  Litt.  188a;  2  Bl.  Com.  (3rd  ed.),  1118   (oth  ed.);  Gates 

'1-  d.  Hatterly  v.  JacksoJi,  2   Str. 

(to)  13  Rep.  56;  Pollex.373  ;  1172  ;  Fearne,  Cont.   Rem.  313 

BacAbr.tit.  Joint  Tenants  (D);  Bridge  v.   Yates,  12  Sim.  645 

Glib.  Uses  and  Trusts,  71  (135,  Kenworthy  v.  Ward,  11  Ha.  196 

n  10, 3rd  ed.).  M'Gregor  v.  M'Gregor,  1  De  G. 

F.  &  J.  73. 
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tenants  is,  accordingly,  a  release  by  deed  (o),  and  this 
release  operates  rather  as  an  extinguishment  of  right 
than  as  a  conveyance  ;  for  the  whole  estate  is  already 
supposed  to  be  vested  in  each  joint  tenant,  aa  well  as 
his  own  proportion.  And  in  the  Norman  French,  with 
which  our  law  abounds,  two  persons  holding  land  in 
joint  tenancy  are  said  to  be  seised  per  my  et  per  tout  (p). 
Where  the  land  is  under  the  provisions  of  the  Real 
Property  Act  a  transfer  is  the  proper  method,  modified 
as  may  be  necessary  (q). 

Severance  of  Joint  tenancy.  The  incidents  of  a 
joint  tenancy  above  referred  to  last  only  as  long  as  the 
joint  tenancy  exists.  It  is  in  the  power  of  any  one  of 
the  joint  tenants  to  sever  the  tenancy  ;  for  each  joint 
tenant  possesses  an  absolute  power  to  dispose,  in  his 
lifetime,  of  his  own  share  of  the  lands,  by  which  means 
he  destroys  the  joint  tenancy  (r).  Thus,  if  there  be 
three  joint  tenants  of  land  in  fee  simple,  any  one  of 
them  may,  by  any  of  the  usual  modes  of  alienation, 
dispose  during  his  lifetime,  though  not  by  will,  of  an 
equal  undivided  third  part  of  the  whole  inheritance. 
But  should  he  die  without  having  made  such  disposi- 
tion, each  one  of  the  remaining  two  will  have  a  similar 
right  in  his  lifetime  to  dispose  of  an  undivided  moiety 
of  the  whole.  From  the  moment  of  severance,  the 
unity  of  interest  and  title  is  destroyed,  and  nothing  is 
left  but  the  unity  of  possession  ;  the  share  which  has 
been  disposed  of  is  at  once  discharged  from  the  rights 
and  incidents  of  joint  tenancy,  and  becomes  the  subject 
of  a  tenancy  in  common.    Thus,  if  there  be  three  joint 


(o)  Co.  Litt.  169a  ;  Bac.  Abr.      Chester  v.  Willan,  2  Wms.  Saun. 
tit.    Joint    Tenants    (I),    3,    2;      96a. 
2  Prest.  Abst.  61.    But  a  grant  (p)  Litt.  s.  288. 

would   operate   as   a   release  ;  {q)  Act  No.  25, 1900,  ss.  46,  99. 

(r)  Co.  Litt.  186a. 
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tenants,  and  any  one  of  them  shonld  exercise  his  power 
of  disposition  in  favour  of  a  stranger,  snch  stranger  will 
then  hold  one  undivided  third  part  of  the  lands  in 
nnity  of  possession  only  with  the  remaining  joint 
tenants,  becoming  what  is  known  as  •*  tenant  in 
common"  with  them. 

II.  Tenants  in  Common.  These  are  such  as  have  a 
nnity  of  possession,  but  a  distinct  and  several  title  to 
their  shares  («).  The  shares  in  which  tenants  in  com- 
mon hold  are  by  no  means  necessarily  equal.  Thus, 
one  tenant  in  common  may  be  entitled  to  one-third,  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  conmion  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
be  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in 
common.  Between  a  joint  tenancy  and  a  tenancy  in 
common,  the  only  similarity  that  exists  is  therefore 
unity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  the 
owner  of  an  entire  and  separate  estate. 

It  ought  to  be  remarked,  however,  that  there  are 
some  forms  of  tenure  that  do  not  allow  of  either  a  joint 
tenancy,  or  a  tenancy  in  common.  This  is  the  case  in 
regard  to  some  of  the  holdings  under  the  various 
Crown  Lands  Acts.  For  instance,  it  has  been  judicially 
decided  that  two  or  more  persons  cannot  conjointly 
make  a  conditional  purchase  for  their  common  use  and 
benefit  (0.  And  the  Crown  Lands  Act  of  1895  re- 
quires that  an  application  for  a  homestead  selection,  a 


(«)  Litt.  s.  292 ;  2  Bl.  Com.  (0  Re  England,  13  N.S.W.R  . 

Wl ;  2  Stcph.  Com.  348.  121 ;  8  W.N.  121. 
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conditional  purchase,  or  a  settlement,  conditional,  or 
homestead  lease,  should  be  made  with  the  sole  object 
of  the  applicant's  holding  and  using  the  land  for  his 
own  exclusive  benefit  (w),  and  that  after  the  application 
has  been  confirmed  the  land  shall  continue  to  be  held 
or  used  for  the  exclusive  benefit  of  the  selector,  pur- 
chaser, lessee,  or  apparent  owner  thereof  (r).  These 
decisions  and  enactments  exclude  joint-ownership  of 
such  estates. 

III.  Partition  between  Joint  tenants,  and 
between  tenants  in  common. 

When  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and  the 
same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 
commons  are  inconvenient  methods  for  the  enjoyment 
of  property.  Of  the  two  a  tenancy  in  conmion  is  no 
doubt  preferable  ;  inasmuch  as  a  certain  possession  of 
a  given  share  is  preferable  to  a  similar  chance  of 
getting  or  losing  the  whole,  according  as  the  tenant 
may  or  may  not  survive  his  companions.  But  the 
enjoyment  of  lands  in  severalty  is  far  more  beneficial 
than  either  of  the  above  modes.  Accordingly  it  is  in 
the  power  of  any  joint  tenant  or  tenant  in  common  to 
compel  his  companions  to  effect  a  partition  between 
themselves,  according  to  the  value  of  their  shares. 
This  partition  was  formerly  enforced  hy  a  writ  of  par- 
tttiofty  granted  by  virtue  of  statutes  passed  in  the  reign 
of  Henry  VIII.  (w).  Before  this  reign,  as  joint 
tenants  and  tenants  in  common  always  become  such  by 
their  own  act  and  agreement,  they  were  without  any 
remedy,   unless    they    all    agreed    to    the    partition  ; 


(?/)    58  Vic.   No.    18,    s.   42  ;  (r)  58  Vic.  No.  18.  s.  43. 

Neildv.  Jeffrey,  SL.G.C.lbl.  (tr)    31    H.    VIII.    c.   1 ;    32 

H.  VIII.  c.  32. 
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whereas,  co-parceners,  who  became  entitled  by  act  of 
law,  conld  always  compel  partition.  In  modern  times, 
the  Court  of  Chancery  was  found  to  be  the  most  con- 
venient instrument  for  compelling  the  partition  of 
estates  (x)  ;  and  in  New  South  Wales  such  matters 
accordingly  fell  within  the  equitable  jurisdiction  of  the 
Sapreme  Court  (y).  The  old  writ  of  partition,  which 
had  already  become  obsolete,  was  abolished  by  a 
modern  statute  (0).  Whether  the  partition  be  effected 
through  the  agency  of  the  Court,  or  by  the  mere 
private  agreement  of  the  parties,  mutual  conveyances 
or  transfers  of  their  respective  undivided  shares  must 
be  made,  in  order  to  carry  the  partition  into  complete 
effect  (a).  With  respect  to  joint-tenants  documents 
ought,  as  we  have  seen,  to  be  in  the  form  of  releases  ; 
but  tenants  in  common,  having  separate  titles  must 
make  mutual  conveyances,  as  between  strangers.  If 
any  of  the  parties  entitled  should  be  infants  under  age, 
lunatic,  or  of  unsound  mind,  and  consequently  unable 
to  execute  a  conveyance,  the  Court  has  power  to  carry 
out  its  own  decree  for  a  partition  by  making  an  order 
which  will  vest  their  shares  in  such  persons  as  the 
Court  shall  direct  (b). 

An  Act  was  passed  in  1878  to  amend  the  law  relating 
to  partition  (<?).  This  has  now  been  repealed,  but 
re-enacted  by  the  Partition  Act,  1900  (i).  By  this  Act 
the  Supreme  Court  in  Equity  is  empowered  to  direct  a 
sale  of  the  property  instead  of  a  partition,  whenever  a 
sale  and  distribution  of  the  proceeds  appears  to  the 


(•^)  See  Matmers  v.  Charles-  (a)  A  ttf/.-Gen.  v.  Hamilton^ 

«»*^.  I  M.  &  K.  330.  1  Madd.  214  ;  Stockton  Coal  Co. 

(y)  9  Geo.  IV.  c.  83.  s.  1 1.  v.  Fletcher,  9  N.S.W.R.  Eq.  66. 

(2)  3  &  4  Wm.  IV.  c.  27,  s.  36,  (6)  Act.  No.  4,  1898,  ss.  29, 35. 

adopted  by  8  Wm.  IV.  No.  3.  (c)  41  Vic.  .No.  17. 


K 


(rf)  Act  No.  24, 1900. 
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Conrt  to  be  more  beneficial  to  the  parties  interested  (e). 
If  the  parties  interested  to  the  extent  of  a  moiety  or 
upwards  request  a  sale,  the  Court  will,  unless  it  sees 
good  reason  to  the  contrary,  direct  a  sale  of  the  property 
(/).  Any  if  any  party  interested  requests  a  sale  the 
Court  may,  if  it  thinks  fit,  unless  the  other  parties 
interested  or  some  of  them  undertake  to  purchase  the 
share  of  the  party  requesting  a  sale,  direct  a  sale  of  the 
property  (^).  And  the  Court  may  direct  a  sale  of  a  por- 
tion of  the  property,  and  a  partition  of  the  remainder  (A)« 
In  ordering  any  sale  the  Court  may  direct  it  to  be  effected 
by  the  Court,  or  out  of  Court  subject  to  restrictions,  or 
altogether  out  of  Court  (*).  The  Act  renders  it  un- 
necessary that  all  interested  parties  should  in  the  first 
instance  be  joined  in  the  suit,  but  it  is  essential  that  all 
persons  who,  if  the  Act  had  not  been  passed,  would 
have  been  necessary  parties,  should  be  served  with 
notice  of  the  decree  or  order  on  the  hearing.  After 
such  notice  they  will  be  bound  by  the  proceedings,  as 
if  they  had  been  originally  parties  to  the  suit,  but  not 
otherwise  (J). 

It  has  been  pointed  out  that  where  the  land  of  which 
partition  is  desired  is  not  already  under  the  provisions 
of  the  Real  Property  Act  an  application  by  the  joint 
tenants  or  tenants  in  common  to  bring  the  land  under 
that  Act  affords  also  a  ready  means  of  effecting  a 
partition  (k).      The  portions  to  be  held  in   severalty 


(e)  ss.  3,  4  (a).  v.    Oatley,    19     N.S.W.R.     Eq. 

(/)    s.    4   (/>).     irdkinson  v.  122  &  129. 

Johhems,  L.R.  16  Eq,  14  ;  Porter  (h)  s.  16. 

V.  Utpea,  7  CD.  358.  (t)  s.  15  ;   Terrf/  v.  Terry,  20 

{(j)    s.    4    (c).      miliams   v.  N.S.W.R.  Eq.   144. 

GameH,   10    CD.  204;    Pitt  v.  (.;*)  s.  10 ;  APLean  v.  Hodges, 

Jones,  5  A.C.  651  ;  Richardson  6  N.S.W.R.  Eq.  61. 

V.  Feary^  39  CD.  45  ;   Outlet/  (^')  Canaway,  Real  Prop.  Act, 

ll,n(y). 
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having  been  agreed  upon,  direction  in  writing  may  be 
given  along  with  the  application  that  a  certificate  may 
issue  to  each  intended  holder  for  his  own  individual 
portion.  The  manner  in  which  such  an  application 
must  be  made  will  be  explained  later  on  (/). 

Partition  of  the  real  estate  of  an  intestate. 
Provision  was  formerly  made  by  Lang^s  Act  for  a 
partition  of  the  real  estate  which  by  virtue  of  that  Act 
passed  to  an  administrator  upon  an  intestacy  (m). 
These  provisions  have  since  been  re-enacted,  and  the 
Wills,  Probate,  and  Administration  Act  of  1898  now 
empowers  the  Court  to  appoint  one  or  more  arbitrators 
to  effect  a  partition  in  any  case  wherein,  upon  inquiry 
in  regard  to  the  administration  of  such  real  estate,  the 
Court  is  satisfied  that  a  partition  thereof  or  of  any  part 
thereof  will  be  advantageous  to  the  parties  interested 
therein  («).  The  report  and  final  award  of  these 
arbitrators  setting  forth  particulars  of  the  land  allotted 
to  each  party  interested  will,  when  signed  by  them  and 
confirmed  by  the  order  of  the  Court,  and  when  also 
registered  in  the  office  of  the  Registrar-General,  be 
effectual,  without  the  necessity  of  any  further  con- 
veyance, to  vest  in  each  allottee  the  land  so  allotted  to 
him,  and  an  office  copy  of  such  award  so  signed, 
confirmed,  and  registered  as  aforesaid,  will  for  all 
purposes  be  equivalent  to  an  indenture  of  conveyance 
to  each  allottee  of  the  lands  allotted  to  him.  In 
the  case  of  land  subject  to  the  provisions  of  the 
Real  Property  Act  each  such  allottee  is  entitled  to  have 
issued  to  him  a  certificate  of  title  for  the  land  so 
allotted  to  him.  Should  an  allotment  be  made,  subject 
to  the  charge  of  any  money  payable  to  any  other  party 


(0  Part  IV.  (n)  Act  No.  13, 1898,  s.58. 

(m)  26  Vic.  No.  20,  s.  4. 
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intereBted  for  equalising  the  partition,  such  charge  will 
take  effect  according  to  the  terms  and  conditions  in 
regard  to  time  and  mode  of  payment,  and  otherwise 
which  are  expressed  in  the  award,  without  the  necessity 
of  any  further  instrument  being  made  or  executed ; 
and  in  the  case  of  land  under  the  provisions  of  the 
Real  Property  Act  the  certificate  of  title  will  issue 
subject  to  such  charge,  unless  such  charge  be  satisfied. 
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CHAPTER  VII. 
OF    A    PBOPPMKNT. 

Having  now  considered  the  most  usual  freehold 
estates  which  are  holden  in  lands,  and  the  varieties  of 
holding  arising  from  joint  tenancies  and  tenancies  in 
common,  we  proceed  to  the  means  to  be  employed  for 
the  transfer  of  these  estates  from  one  person  to  another. 
And  we  must  at  once  premise  that,  in  accordance  with 
the  principles  set  forth  in  the  commencement  of  the 
introductory  chapter,  the  methods  adopted  here  were, 
in  the  first  instance,  such  as  were  in  common  use  in 
England  a  century  or  more  ago,  so  far  as  they  could  be 
availed  of.  They  are  still  in  use,  being  known  as  the 
old  system  of  conveyancing  as  distinguished  from  a 
transfer  under  the  Real  Property  Act  (a).  As  these 
means  for  the  conveyance  of  freeholds  depend  on 
principles  which  exert  their  influence  throughout  the 
whole  system  of  real  property  law,  they  and  the  prin- 
ciples on  which  they  are  based  must  be  objects  of  the 
early  attention  of  every  student.  The  most  ancient  of 
them  is  a  feoffment  with  livery  of  seisin  (6),  which 
accordingly  forms  the  subject  of  our  present  chapter. 

I.— Seisin  of  tlie  freeliold.  The  feudal  doctrine  ex- 
plained in  the  fifth  chapter,  that  all  estates  in  land  are 
holden  of  some  lord,  necessarily  implies  that  all  lands 
must  always  have  some  feudal  holder  or  tenant.  This 
feudal  tenant  is  the  freeholder,  or  holder  of  the  free- 
la)  26  Vic.  No.  9  ;  Act  No.  25,  (6)  2  Bl.  Com.  310  ;  2  Steph. 
1900.                                                      Com.  501. 
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hold  ;  he  has  the  feudal  possesBion,  called  the  seisin  (c)^ 
and  BO  long  as  he  is  seised^  nobody  else  can  be.  The 
freehold  is  said  to  be  in  him,  and  till  it  is  taken  out  of 
him  and  given  to  some  other,  the  land  itself  is  regarded 
as  in  his  custody  or  possession.  Now  this  legal  pos- 
session of  lands — this  seisin  of  the  freehold — is  a 
matter  of  great  importance,  and  upon  its  proper 
transfer  from  one  person  to  another  much  formerly 
depended.  For  example,  before  the  Act  for  the 
amendment  of  the  law  of  inheritance  seisin  must  have 
been  acquired  by  every  heir  before  he  could  himself 
become  the  stock  of  descent.  The  transfer  or  delivery 
of  the  seisin,  though  it  accompanies  the  transfer  of  the 
estate  of  the  holder  of  the  seisin,  is  yet  not  the  same 
thing  as  the  transfer  of  his  estate.  For  a  tenant  merely 
for  life  is  as  much  a  feudal  holder,  and  consequently  as 
much  in  possession,  or  seised,  of  the  freehold,  as  a 
tenant  in  fee  simple  can  be.  If,  therefore,  a  person 
seised  of  an  estate  in  fee  simple  were  to  grant  a  lease 
to  another  for  his  life,  the  lessee  must  necessarily  have 
the  whole  seisin  given  up  to  him,  although  he  would 
not  acquire  the  whole  estate  of  his  lessor  ;  for  an  estate 
for  life  is  manifestly  a  less  estate  than  an  estate  in  fee 
simple.  In  ancient  times,  however,  possession  was  the 
great  point  ;  and  the  conveyance  of  an  estate  of 
freehold  was  of  quite  a  distinct  character  from  such 
assurances  as  were  made  use  of,  when  it  was  not 
intended  to  affect  the  freehold  or  feudal  possession. 
For  instance,  we  have  seen  that  a  tenant  for  a  term  of 
years  is  regarded  in  law  as  having  merely  a  chattel 
interest.  He  has  not  the  feudal  possession  or  freehold 
in  himself,  but  his  possession,  like  that  of  a  bailiff  or 
servant,  is  the  possession  of  his  landlord.     The  con- 

(c)  Co.  Lilt  163a ;   Watkins  on  Descents,  108. 
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sequence  is,  that  any  expressions  in  a  deed,  from  which 
an  intention  can  be  gathered  to  grant  the  occupation  of 
land  for  a  certain  time,  have  always  been  sufficient  for 
a  lease  for  a  term  of  years  however  long  (rf)  ;  but  a 
lease  for  even  a  single  life,  which  transfers  the  free- 
hold, formerly  required  technical  language  to  give  it 
effect. 

II.  Livery  of  seisin.  Livery  of  seisin  or  giving  of 
possession  was  a  feudal  solemnity  or  overt  ceremony 
required  by  law,  and  used  for  the  passing  of  the 
immediate  freehold  of  lands  or  tenements  corporeal,  as 
an  evidence  or  testimony  of  the  willing  departing,  by 
him  that  makes  the  livery,  from  the  thing  whereof 
livery  is  made,  and  the  willing  acceptance  thereof  by 
the  other  party  {e).  And  of  this  livery  of  seisin  there 
are  two  kinds  :  1,  a  livery  in  deed ;  2,  a  livery  in  law, 
called  a  livery  within  view. 

1.  Livery  in  deed  was  performed  "  by  delivery  of 
the  ring  or  hasp  of  the  door,  or  by  a  branch  or  twig  of 
a  tree,  or  by  a  turf  of  land,  and  with  these  or  the  like 
words  the  feoflEor  and  feoffee  both  holding  the  deed  of 
feoffment  and  the  ring  of  the  door,  hasp,  branch,  twig, 
or  turf,  and  the  feoffor  saying,  'Here  I  deliver  you 
seisin  and  possession  of  this  house,  in  the  name  of  all 
the  lands  and  tenements  contained  in  this  deed,  accord- 
ing to  the  form  and  effect  of  this  deed,'  or  by  words 
without  any  ceremony  or  act,  as  the  feoffor  being  at 
the  house  door,  or  within  the  house, '  Here  I  deliver 
you  seisin  and  possession  of  this  house,  in  the  name  of 
seisin  and  possession  of  all  the  lands  and  tenements 
contained  in  this  deed ' "  (/).  The  feoffee  then,  if  it 
were  a  house,  entered  alone,  shut  the  door,  then  opened 

id)  Bac.  Abr.  tit.  Leases  and  (/)   Co.  Litt.  48a  ;    P.  &   M. 

Terms  for  Years  (K).  Hist.  Eng.  Law,  II.  82-85. 

(c)  Shep.  Touch.  209  ;  2  Sand. 
Uses,  3. 
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it,  and  let  in  the  others  (^).  In  performing  this  cere- 
mony, it  was  requisite  that  all  persons  who  had  any 
estate  or  possession  in  the  honse  or  land,  of  which 
seisin  was  delivered,  should  either  join  in  or  consent  to 
making  the  livery,  or  be  absent  from  the  premises  ;  for 
the  object  was  to  give  the  entire  and  undisputed 
possession  to  the  feoffee  {h).  If  the  feoffment  was 
made  of  different  lands  lying  in  one  and  the  same 
county,  livery  of  seisin  of  any  one  parcel  in  the  name 
of  the  rest  was  sufficient  for  all,  if  all  were  in  the 
complete  possession  of  the  same  feoffor ;  but  if  they 
were  in  more  than  one  county  there  must  have  been 
as  many  liveries  as  there  were  counties  (t),  the  reason 
for  this  being  that  the  men  of  one  county  did  not 
associate  with  the  men  of  another  county  at  the  variouB 
courts,  and  therefore  in  judgment  of  law  could  not  at  a 
trial  take  notice  of  a  livery  in  another  county  to  pass 
any  lands  in  their  own  county  (j ).  In  all  cases  of 
livery  of  seisin  by  deed  a  man  might  either  give  or 
receive  it  by  attorney  {k). 

2.  Livery  in  law  or  within  view  was  not  made  on 
the  land,  but  in  sight  of  it  only,  the  feoffor  saying  to 
the  feoffee,  "  I  give  yonder  land  to  you  and  your  heirs; 
enter  and  take  possession."  If  the  feoffee  entered 
accordingly  in  the  lifetime  of  the  feoffor,  this  was  a 
good  feoffment ;  but  if  either  the  feoffor  or  feoffee  died 
before  entry,  the  livery  was  void  (/).     Livery  in   law 


(g)  2  Bl.  Com.  315 ;  2  Sand.  (j)  Co.  Litl.  60a ;  2  Bl.  Com. 

Uses,  4.  316. 

(A)  Shep.  Touch.  213  ;  Doe  d.  (A-)  2  Sand.  Uses,  6  ;  Co.  Litt. 

Reed  V.  Tayloi\h  B.  &  Ad.  575.        52b. 

(i)  Litt.  8.  61.  (0  Co.  Lilt.  48b  ;  2  Bl.  Com . 

316. 
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required  always  to  be  made  between  the  parties  them- 
selves, not  being  depatable  to  an  attorney  (w),  and  it 
was  good  although  the  land  lay  in  another  county  (n). 

3.  Feoffment  with  livery  of  seisin  was  then  a 
gift  of  an  estate  in  the  land  with  livery,  that  is  a 
delivery  of  the  teisin  or  feudal  possession  (o).  He  that 
made  the  feoffment  was  called  the  feoffor,  and  he  to 
whom  it  was  made  the  feoffee  {p).  And  in  the  making 
of  it  the  word  give  was  the  apt  and  technical  term  to  be 
employed  {q\  the  use  of  this  word  having  arisen  in 
those  times  when  gifts  from  feudal  lords  to  their 
tenants  were  the  conveyances  principally  employed. 
The  word  ''enfeoff"  is  also  frequently  used,  and  in 
itself  denotes  livery  of  seisin  (r).  As  to  the  ceremony 
itself,  it  was  enacted  in  1858  that  livery  of  seisin 
should  not  be  deemed  to  have  been  necessary  to  give 
effect  to  any  feoffment  executed  before  the  3rd  day  of 
January,  1842,  but  that  every  such  feoffment  should  be 
taken  to  have  operated  in  the  same  manner  as  the  same 
would  have  done  in  case  there  had  been  livery  of  seisin 
in  the  most  valid  form,  provided  that  this  enactment 
should  not  make  any  such  feoffment  operate  as  a 
tortious  conveyance,  or  prejudice  or  affect  the  title  of 
any  person  in  possession,  at  the  date  of  the  passing  of 
the  act,  of  land  the  subject  of  any  such  feoffment,  and 
claimed  adversely  to  the  feoffee,  his  heirs  or  assigns  («). 
And  the  Conveyancing  and  Law  of  Property  Act,  1898, 
consolidating  previous  enactments  now  provides  that 
the  due  registration  in  the  office  of  the  Registrar- 
General  of  any  deed  of  feoffment  executed  since  the 


(to)  Co.  Litt.  o2b.  (/?)  Co.   Litt.  9a  ;  2  BI.  Com. 

(n)  Co.  Litt.  48b.  310  ;  and  see  App.  A. 

(o)  Shep.  Touch.  203  ;  P. &  M.  (r)    Btn-row8    v.    CHmp,    8 

Hist  II.  82.  N.S.W.R.  208. 

(p)  ibid.  («)  22  Vic.  No.  1,  s.  19. 


Digitized  by 


Google 


170     PART  I.— OF    CORPOREAL    HEREDITAMENTS. 

first  day  of  January,  1844,  or  hereafter  executed  shall 
operate  as  and  be  for  all  purposes  equivalent  to  livery 
of  seisin  as  to  the  lands  and  hereditaments  comprised  in 
and  intended  to  be  conveyed  by  such  deed  of  feoflEment, 
the  same  in  all  respects  as  if  there  had  been  livery  of 
seisin  actually  made  and  given  of  the  same  lands  and 
hereditaments  in  the  most  valid  and  effectual  form  and 
manner  (u). 

III.  A  feoffment  operatins:  by  wrons^.  The  formal 
delivery  of  the  seisin  or  feudal  possession  which  always 
took  place  in  a  feoffment,  rendered  it  an  assurance  of 
great  power  ;  so  that,  if  a  person  should  have  made  a 
feoffment  to  another  of  an  estate  in  fee  simple,  or  of 
any  other  estate  not  warranted  by  his  own  interest  in 
the  lands,  such  a  feoffment  would  have  operated  by 
wrongj  as  it  is  said,  and  would  have  conferred  on  the 
feoffee  the  whole  estate  limited  by  the  feoffment  along 
with  the  seisin  actually  delivered.  Thus,  if  a  tenant 
for  his  own  life  should  have  made  a  feoffment  of  the 
lands  for  an  estate  in  fee  simple,  the  feoffee  would  not 
merely  have  acquired  an  estate  for  the  life  of  the 
feoffor,  but  would  have  become  seised  of  an  estate  in 
fee  simple  by  wrong  ;  accordingly,  such  a  feoffment 
by  a  tenant  for  life  was  regarded  as  a  cause  of  forfeiture 
to  the  person  entitled  in  reversion  {v)  ;  such  a  feoffment 
being  in  fact  a  conveyance  of  his  reversion,  without 
his  consent,  to  another  person.  In  the  same  manner, 
feoffments  made  by  idiots  and  lunatics  appear  to  have 
been  only  voidable  and  not  absolutely  void  ;  whereas 
their  conveyances  made  by  any  other  means  are  void 
in  toto.     For,  if  the  seisin  were  actually  delivered  to  a 

(m)  Act  No.   17,   1898,  s.  31.  seisin.       The  present  act  sub- 

The    previous    acts,    however,  stitutes  **  due  registration.'* 

made  the  deposit  of  a  certified  (r)  1  Hayes'  Conv.  14,  27. 
copy  the  equivalent  of  livery  of 
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person,  though  even  by  a  lunatic  or  an  idiot,  the 
accompanying  estate  must  necessarily  have  passed  to 
him,  until  he  should  have  been  deprived  of  it. 
Accordingly  when  the  Titles  to  Land  Act  was  passed 
there  was  added  in  the  section  above  mentioned  {x)  the 
proviso  that  nothing  in  the  section  should  make  any 
such  feoffment  as  is  therein  referred  to  operate  as  a 
tortdous  conveyance — i.*.,  a  conveyance  by  wrong. 

IV.  Limitins:  the  estate.  In  addition  to  the  livery 
of  Beisin,  it  was  also  necessary  that  the  estate  which  the 
feoffee  was  to  take  should  be  marked  out,  whether  for 
his  own  life  or  for  that  of  another  person,  or  in  tail,  or 
in  fee  simple,  or  otherwise.  This  marking  out  of  the 
estate  is  as  necessary  now  as  formerly,  and  it  is  called 
limiting  the  estate.  If  the  feudal  holding  is  transferred 
the  estate  must  necessarily  be  an  estate  of  freehold  ;  it 
cannot  be  an  estate  at  will,  or  for  a  fixed  term  of  years 
merely.  Thus  the  land  may  be  given  to  the  feoffee  to 
hold  to  himself  simply  ;  in  which  case  the  estate  is,  as 
we  have  seen,  an  estate  for  his  life  only  (y)  and  the 
feoffee  is  generally  called  a  lessee  for  life.  When, 
however,  it  is  intended  to  limit  a  mere  life  interest  the 
land  is  usually  expressly  given  to  the  lessee  to  be  held 
"  during  the  term  of  his  natural  life."  If  the  land  be 
given  to  the  feoffee  and  the  heirs  of  his  hody^  he  has 
an  estate  tail,  and  is  called  a  donee  in  tail  {z).  If  the 
land  be  given  to  hold  to  the  feoffee  and  his  heirs,  he 
has  an  estate  in  fee  simple,  the  largest  estate  which  the 
law  allows.  In  every  conveyance  (except  by  will)  of 
an  estate  of  inheritance,  whether  in  fee  tail  or  in  fee 
simple,  the  word  heirs  is  necessary  to  be  used  as  a  word 
of  limitation  to  mark  out  the  estate.    Thus,  if  a  grant 


(x)  22  Vic.  No.  1,  s.  19.  {z)  Litt.  s.  57. 

(y)  Litt.  s.  1 ;  Co.  Litt.  42a. 
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be  made  to  a  man  and  his  seed,  or  to  a  man  and  his 
offspring,  or  to  a  man  and  the  issue  of  his  body,  all  these 
are  insufficient  to  confer  an  estate  tail,  and  only  give 
an  estate  for  life  for  want  of  the  word  heirs  (c).     Also, 
if  a  man  purchase  lands  to  have  and  to  hold  to  him  for 
ever  J  or  to  him  and  his  assigns  for  ever,  he  will  have  but 
an  estate  for  his  life,  and  not  a  fee  simple  (d).     Before 
alienation  was  permitted,  the  heirs  of  the  tenant  were 
the  only  persons,  besides  himself,  who  could  enjoy  the 
estate  ;  and  if  they  were  not  mentioned,   the  tenant 
could  not  hold  longer  than  his  own  life.     Hence  the 
necessity  of  the  word  heirs  to  create  an  estate  in  fee  tail 
or  fee  simple.    At  the  present  day,  the  free  transfer  of 
estates  in  fee  simple,  is  universally  allowed  ;  but  this 
liberty  is,  as  we  have  seen,  now  given  by  the  law  and 
not  by  the  particular  words  by  which  an  estate  may 
happen  to  be  created.     So  that,  though  conveyances  of 
estates  in  fee  simple  are  usually  made  to  hold  to  the 
purchaser,  his  heirs  and  assigns  for  ever,  yet  the  word 
*'' heirs  *'  alone  gives  him  a  fee  simple,  of  which  the  law 
enables  him  to  dispose  ;  and  the  remaining  words,  and 
assigns  for  ever,  have  at  the  present  day  no  conveyancing 
virtue  at  all,  but  are  merely  declaratory  of  that  power 
of  alienation  which  the  purchaser  would  possess  without 
them. 

Down  to  the  time  of  King  Henry  VIII.  nothing  more 
was  requisite  to  a  valid  feoffment  than  has  been 
already  mentioned.  In  the  reign  of  this  king,  however, 
an  act  of  parliament  of  great  importance  was  passed, 
known  by  the  name  of  the  STATUTE  OP  USES  («>. 
And  since  this  statute,  it  has  now  become  further 
requisite  to  a  feoffment,  either  that  there  should  be  a 


(c)  Co.  Litt.  20b  ;  2  Bl.  Com.  (rf)  Litt.  s.  1  ;  Co.  Litt.  20a. 

115.  (e)  27  H.  VIII.  c.  10. 
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eontideration  for  the  gift,  or  that  it  should  be  expressed 
to  be  made,  not  simply  unto^  but  unto  and  to  the  use  of 
the  feoffee.  The  manner  in  which  this  result  has  been 
brought  about  will  be  explained  in  the  chapter  on 
rSBS  AND  TRUSTS . 

V.  Deeds.  A  written  document  was  unnecessary  in 
ancient  times.  If  proper  words  of  gift  were  used,  and 
witnesses  were  present  who  could  afterwards  prove 
them,  it  mattered  not  whether  or  not  they  were  put 
into  writing  (/).  Gradually,  however,  from  its  greater 
certainty  as  a  means  of  proof,  writing  came  to  be 
generally  employed,  its  language  being  evidentiary, 
not  dispositive  ;  not  "  I  hereby  give,"  but  "  know  ye 
that  I  have  given"  (y)  There  was  this  difference, 
however,  between  writing  in  those  days  and  writing  in 
our  own  times.  In  our  own  times  almost  every  one  can 
write,  but  in  those  days  very  few  of  the  landed  gentry 
of  the  country  were  so  learned  as  to  be  able  even  to 
sign  their  own  names  (A).  Accordingly  on  every  im- 
portant occasion,  when  a  written  document  was 
required,  instead  of  signing  their  names  they  af&xed 
their  seals  ;  and  this  writing,  thus  sealed,  was  delivered 
to  the  party  for  whose  benefit  it  was  intended.  Writing 
was  not  then  employed  for  every  trivial  purpose,  but 
was  a  matter  of  some  solemnity ;  so  much  so  in  fact, 
that  it  became  a  rule  of  law  that  every  writing  under 
seal  imported  a  consideration  (i)  : — that  is,  that  a  step 
so  solemn  could  not  have  been  taken  without  some 
sufficient  ground.    This  custom  of   sealing  remained 

(/)  Bracton,  lib.  2,  fol.  lib,  (h)    3  Hallam's    Mid.    Ages, 

par.  3,  33b,ipar.  1  ;  Co.  Litt.  48b,  329;  2  Bl.iCom.  305,306;  P.  &  M. 

12lb.  143a,  271b,  n  (1) ;  P.  &  M.  Hist.  II.  221. 

Hist.  II.  82.  (0    Plowden,    308 ;    3    Burr. 

ig)    P.  &  M.   Hist.   II.   222  ;  1639;    1  Fonblanque  on  Equity, 

Madox's  Form.   Angl.    Dissert.  342 ;  2  Fonb.  Eq.  26 ;    P.  &  M. 

p.  1;  and  see  App.  A.  post.  Hist.  I.  490,  491. 
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after  the  occasion,  for  it  had  passed  away  and  writing 
had  been  generally  introduced  ;  so  that  in  all  legal 
transactions  a  seal  was  affixed  to  the  written  document, 
and  the  writing  so  sealed  was,  when  delivered,  called  a 
deedy  in  Latin  factum^  a  thing  done.  Long  after  writing 
had  come  into  common  use,  a  written  instrument,  if 
unsealed,  had  in  law  no  superiority  over  mere 
words  (^'),  and  nothing  was  in  fact  called  a  loriting 
but  a  document  under  seal  {k).  And  at  the  present  day 
a  deedy  or  a  writing  sealed  and  delivered  (/),  still  im- 
ports a  consideration,  and  maintains  in  many  respects  a 
superiority  in  law  over  a  mere  unsealed  writing.  In 
modern  practice  the  kind  of  seal  made  use  of  is  not 
regarded,  and  the  mere  placing  of  the  finger  on  a  seal 
already  made,  is  held  to  be  equivalent  to  sealing  (m)  ; 
and  the  words  "  I  deliver  this  as  my  act  and  deed," 
which  are  spoken  at  the  same  time,  are  held  to  be 
equivalent  to  delivery,  even  if  the  party  keep  the  deed 
himself  (w).  The  sealing  and  delivery  of  a  deed  are 
termed  the  execution  of  it.  Occasionally  a  deed  is 
delivered  to  a  third  person  not  a  party  to  it,  to  be 
delivered  up  to  the  other  party  or  parties,  upon  the 
performance  of  a  condition,  as  the  payment  of  money 
or  the  like.  It  is  then  said  to  be  delivered  as  an 
escrow  or  mere  writing  (scriptum)  ;  for  it  is  not  a 
perfect  deed  until  delivered  up  on  the  performance  of 
the  condition ;  but  when  so  delivered  up  it  operates 


(i)    Litt.    ss.    250,   252 ;    Co.  (m)  Shep.  Touch.  67. 

Litt.  9a,  49a,  121b,  143a,  169a;  {n)  Doe  d.  Gamonsy.Kmghi, 

Mann  v.  Hughes,  7  T.R.  350  n.  5  B.  &  C.  671  ;  Grugeon  v.  Ger- 

{k)  Litt.  365,  366,  367  ;  Shep.  rard,\i  Y.  &  C.  119,  130;  Bxton 

Touch.  320,  321  ;    Sugd.  V.  &  P.  v.  Scott,  6  Sim.  31  ;  Fletcher  v. 

126,  llthedn.  Fletcher,   4    Ha.  67;    see  also 

(Z)    Co.    Litt.    171b;     Shep.  Mall^^- Bainbridge.i2Q.B,699, 
Touch.  50. 
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from  the  time  of  its  execution  (o).  Any  alteration  or 
rasure  in  or  addition  to  a  deed  is  presumed  to  have 
been  made  before  its  execution  (p).  And  it  was  for- 
merly held  that  any  alteration,  rasure  or  addition  made 
in  a  material  part  of  a  deed,  after  its  execution  by  the 
grantor,  even  though  made  by  a  stranger,  would  render 
it  void,  and  that  any  alteration  in  a  deed  made  by  the 
party  to  whom  it  was  delivered,  though  in  words  not 
material,  would  also  render  it  void  (q)»  But  a  more 
reasonable  doctrine  has  lately  prevailed ;  and  it  has 
now  been  held  that  the  filling  in  of  the  date  of  the 
deed,  or  of  the  names  of  the  occupiers  of  the  lands 
conveyed,  or  any  such  addition,  if  consistent  with  the 
purposes  of  the  deed,  will  not  render  it  void,  even 
though  done  by  the  party  to  whom  it  has  been 
delivered,  after  its  execution  (r).  If  an  estate  has 
once  been  conveyed  by  a  deed,  of  course  the  sub- 
sequent alteration,  or  even  the  destruction,  of  the  deed 
cannot  operate  to  re-convey  the  estate ;  and  the  deed, 
even  though  cancelled,  may  be  given  in  evidence  to 
show  that  the  estate  conveyed  by  it  was  valid  («).  But, 
the  deed  having  become  void,  no  action  could  be 
brought  upon  any  covenant  contained  in  it  (t). 

Stamps  on  deeds.     By  the   Stamp  Act  1865  (t^), 
every  deed,  if  not  charged  with  any  ad  valorem  or  other 


(o)  Shep.  Touch  58,  59,  74  ;  («)    Lord   Ward  v.    Lurnley. 

Bowker  v.  Burdekin,  11  M  &  W.  5  H.  &  N.  87,  656. 

128,  147  ;  Nash  v.  Flun,  1  J.  &  L.  (0  Pigot's  case,  11  Rep.  27a  ; 

162;    Graham    v.    Graham,    1  Ball  v.  Chatidless,  ^  Bing.  123, 

Ves.     jr.    275 ;     Alillership    v.  It  is   now  felony  not    only  to 

Brookes,  6  H.  &  N.  797  ;   Wat-  steal,  but  also  for  any  fraudulent 

kins  V.  Nashy  L.R.  20  Eq.  262.  purpose  to  destroy,  cancel,  ob- 

(p)    Doe  d.   Tatum  v.  Cats-  literate,  or  conceal,  any   docu- 

OTore,  16  y.B.  745.  ment  oJF  title  to  lands.     See  Act 

iq)  Pigot^B  case,  11  Rep.  27a.  No.  40,  1900,  ss.  134,  117,  9. 

M  AldouB  V.  ComwelU  L.R.  (w)  29  Vic.  No.  6. 
3  Q.B.  573;  Addsetts  v.  Bives 
33Beav,  55. 
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stamp  duty,  nor  expressly  exempted  from  all  stamp 
duty,  was  liable  to  a  stamp  duty  of  £1  ;  and  if  the 
deed,  together  with  any  schedule,  receipt,  or  other 
matter  put  or  endorsed  thereon  or  annexed  thereto, 
contained  2160  words,  or  30  common  law  folios  of  72 
words  each,  or  upwards,  it  was  liable  to  a  further 
proffretsive  duty  of  lOs.  for  every  entire  quantity  of 
1080  words,  or  15  folios,  over  and  above  the  first  1080 
words.  This  Act  expired  on  the  Slst  day  of  December, 
1874  (r).  In  1880,  another  Stamp  Act  (w)  was  passed 
followed  by  several  amending  Acts,  all  of  which  have 
now  been  consolidated  by  the  "  Stamp  Duties  Act, 
1898  (x,y^  The  stamp  duty  payable  on  a  conveyance  on 
sale  of  any  property  is  generally  in  proportion  to  the 
amount  or  value  of  tho  consideration  for  the  sale,  and 
the  duty  for  a  deed  of  any  kind  not  described  in  the 
schedule  to  the  Act  is  fixed  at  £1,  and  no  progressive 
duties  are  impose<l  (y). 

Deeds  poll  and  Indentures.  Deeds  are  divided  into 
two  kinds,  Deeds  poll  and  Indentures  ;  a  deed  poll  being 
made  by  one  party  only,  and  an  indenture  being  made 
between  two  or  more  parties.  Formerly  when  deeds 
were  more  concise  than  at  present,  it  was  usual,  where 
a  deed  was  made  between  two  parties,  to  write  two 
copies  upon  the  same  piece  of  parchment,  with  some 
words  or  letters  of  the  alphabet  written  between  them, 
through  which  the  parchment  was  cut,  often  in  an 
indented  line,  so  as  to  leave  half  the  words  on  one  part 
and  half  on  the  other  part,  thus  serving  the  purpose  of 
a  tally.  But  at  length  indenting  only  came  into  use  (z)  ; 
and  every  deed,  to  which   there  was  more  than  one 


(r)  34  Vic.  No.  20.  (x)  Act  No.  27,  1898. 

(w)  44  Vic.  No.  3,  amended  by  (//)  Sch.  II.  to  Act. 

57  Vic  No.  20.  {z)  2  Bl.  Com,  296. 
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party,  was  cut  with  an  indented  or  waving  line  at  the 
top,  and  is  called  an  indenture  (a).  When  a  deed 
assumes  the  form  of  an  indenture,  every  person  who 
takes  any  immediate  benefit  nnder  it  is  always  named  as 
one  of  the  parties  {b).  A  deed  made  by  only  one  party 
is  polled,  or  shaved  even  at  the  top,  and  is  therefore 
called  a  deed  poll ;  and,  under  snch  a  deed,  any  person 
may  accept  a  grant,  though  of  course  none  but  the 
party  can  make  one.  All  deeds  must  be  written  either 
on  paper  or  parchment  (c).  The  Registration  of  Deeds 
Act  of  1843  (d)  required  that  the  copy  for  registration 
should  be  upon  vellum  or  parchment  eighteen  inches 
in  length  by  twelve  in  breadth  with  an  entirely  clear 
margin  on  either  side  of  two  inches  breadth  (e),  and 
the  Registrar-General  was  charged  (/)  with  the  duty  of 
prescribing  from  time  to  time  the  form  and  size  of 
copies  of  deeds.  The  Registration  of  Deeds  Act  1897  (y) 
consolidating  previous  enactments  repealed,  but  re- 
enacted  these  provisions  with  the  omission  of  the 
specific  requirement  as  to  size,  so  that  the  form  and 
size  of  copies  of  deeds  must  now  be  such  as  are  from 
time  to  time  prescribed  by  the  Registrar-General  (h). 

Written  documents  now  requisite  s^enerally. 
So  manifest  are  the  advantaged  of  putting  down  in 
writing  matters  of  any  permanent  importance,  that  as 
commerce  and  civilisation  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  frequent  use  ;  but 
until  the  reign  of  King  Charles  II.  the  use  of  writing 
remained  perfectly  optional  with  the  parties  in  every 
case  which  did  not  require  a  deed  under  seal.    In  this 


(a)  Co.  Litt.  143b.  id)  7  Vic.  No.  16. 

(6)    Burton's     R.P.    204 ;     2  («)  Sect.  15. 

Steph.  Com.  483.  (/)  Sect.  29. 

(c)  Shep.  Touch.  54 ;    2  Bl.  {g^)  Act  No.  22,  1897. 

Com.  297.  (h)  ss.  7  (1.),  U. 
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reign,  however,  an  Act  of  Parliament  was  passed  (i) 
requiring  tiie  use  of  writing  in  many  transactions  which 
previously  might  have  taken  place  by  mere  word  of 
mouth.  This  Act  is  intituled  "  An  Act  for  Prevention 
of  Frauds  and  Perjuries,"  and  is  now  commonly  called 
the  Statute  of  Frauds.  It  enacts  (J),  amongst  other 
things,  that  all  leases,  estates,  interests  of  freehold,  or 
terms  of  years,  or  any  uncertain  interest  in  messuages, 
lands,  tenements,  or  hereditaments,  made  or  created  by 
livery  of  seisin  only,  or  by  parol,  and  not  put  into 
writing,  and  signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  thereunto  lawfully  authorised 
by  writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  no  greater  force  or  effect ;  any 
consideration  for  making  any  such  parol  leases  or 
estates,  or  any  former  law  or  usage  to  the  contrary 
notwithstanding.  The  only  exception  to  this  sweeping 
enactment  is  in  favour  of  leases  not  exceeding  three 
years  from  the  making,  and  on  which  a  rent  of  two- 
thirds  at  least  of  the  full-improved  value  is  reserved  to 
the  landlord  (k).  In  consequence  of  this  Act  it  became 
necessary  that  a  feoffment  should  be  put  into  writing, 
and  signed  by  the  party  making  the  same,  or  his  agent 
lawfully  authorised  by  writing  ;  but  a  deed  or  writing 
under  seal  was  not  essential  (Z),  if  livery  of  seisin  were 
duly  made.  It  must,  however,  be  noted  that  the  above- 
mentioned  provisions  of  the  Acts  for  the  registration  of 
deeds  whereby  the  registered  copy  is  made  to  operate 
as  and  be  equivalent  to  livery  of  seisin  apply  only  to 
those  cases  where  the  feoffment  is  made  by  deed  (m). 


(0  29  Car.  11.  c.  3.  (0  3  Prest.  Abst.  110. 

If)  s.  1.  (m)  See  artte,  and  Acl 

(k)  s.  2.  1898,  s.  31. 
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It  has  been  doubted  whether  signing,  as  well  as 
well  as  sealing  is  absolutely  necessary  where  a  deed  is 
made  use  of.  Previously  to  the  Statute  of  Frauds 
signing  was  not  at  all  essential  to  a  deed,  provided  it 
were  only  sealed  and  delivered  («)  ;  and  the  Statute  of 
Frauds  seems  to  be  aimed  at  transactions  by  parol 
only,  and  not  to  be  intended  to  affect  deeds.  Of  this 
opinion  was  Mr.  Preston  (o).  Sir  Wm.  Blacketone,  on 
the  other  hand,  thought  signing  now  to  be  as  necessary 
as  sealing  (p).  The  Court  of  Queen's  Bench,  if  possible, 
added  to  the  doubt  (q).  Mr.  Preston's,  however,  appears 
to  be  the  better  opinion  (r).  However  this  may  be, 
it  would  certainly  be  most  unwise  to  raise  the  question 
by  leaving  any  deed  sealed  and  delivered,  but  not 
signed ;  especially  as  the  registration  copy  of  every 
deed  has  always  been  required  to  be  **  signed  by  some 
or  one  of  the  parties  to  the  original  deed  "  («). 

The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles,  and  the  variety  of  illus- 
trations to  be  found  in  legal  text  books,  are  apt  to 
mislead  the  student  into  the  supposition,  that  he  has 
obtained  a  map  of  the  whole  country  which  lies  before 
him.  But  further  research  will  inform  him  that  this 
opinion  is  erroneous,  and  that,  though  the  ordinary 
paths  are  well  beaten  by  author  after  author  again 
going  over  the  same  ground,  yet  much  that  lies  to  the 
right  hand  and  to  the  left  Still  continues  unexplored,  or 

(n)  Shep.  Touch.  56.  (r)    See    Taunton  v.  Pepler, 

(o)  Shep.  Touch,  p  56  n.  (24),  6    Mad.    166,    167  ;    Aveline  v. 

Preston's  ed.  Whisson,  4  M.  &  G.  801 ;  Cherry 

(j))  2  Bl.  Com.  306.  v.  Hemming,  4  Ex.  631,  636. 

iq)  Cooch  V.  Goodman,  2  Q.B.  («)  Act  No.  22,  1897,  s.  7  (I.). 

580,697. 
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known  only  as  doubtfal  and  dangerous.  The  manner 
in  which  our  laws  are  formed  is  the  chief  reason  for 
this  prevalence  of  uncertainty.  Parliament,  the  great 
framer  of  the  laws,  seldom  undertakes  the  task  of 
interpreting  them,  a  task  indeed  which  would  itself  be 
less  onerous,  were  more  care  and  pains  bestowed  on 
the  making  of  them.  But  as  it  is,  a  doubt  is  left  to 
stand  for  years,  till  the  cause  of  some  unlucky  suitor 
raises  the  point  before  one  of  the  Courts.  Till  this 
happens,  the  judges  themselves  have  no  authority  to 
remove  it ;  and  thus  it  remains  a  pest  to  society,  till 
caught  in  the  act  of  raising  a  law-suit.  No  wonder 
then,  when  judges  can  do  so  little,  that  writers  should 
avoid  all  doubtful  points.  Cases  which  have  been 
decided  are  continually  cited  to  illustrate  the  princi- 
ples on  which  the  decisions  have  proceeded  ;  but,  in 
the  absence  of  a  decision,  a  lawyer  becomes  timid,  and 
seldom  ventures  to  draw  an  inference,  lest  he  should 
be  charged  with  introducing  a  doubt. 

To  return  :  a  feoffment  with  livery  of  seisin  was 
once  a  favourite  form  of  conveyance  in  New  South 
Wales,  and  is  still  occasionally  adopted.  Other  methods 
known  as  Bargain  and  Sale,  and  as  LfCase  and  Release 
have  also  been  much  resorted  to  (t).  But  as  these 
derive  their  effect  from  the  Statute  of  Uses  (w),  which 
is  in  force  in  New  South  Wales,  so  far  as  its  main  pro- 
visions are  concerned  (t?),  it  will  be  necessary  to  explain 
that  statute  before  proceeding  further. 


(0  Oliver's  Real  Estate  Acts  R.  v.  Roberts,  S.M.H.  30th  Mar. 

xiii.     -^                                   .  1850 ;     Chisholm  v.  Macauley. 

(ti)  27  Hen.  VIII.  c.  10.J.3   --,  7   S.C.R.   333  ;   A.G.  v.   Ryan, 

(r)    Doe    V.  Cummings,  2nd  1  Legge.   719 ;  Smith  v.  Dawes, 

Nov.    1846,  cited    in   Slapp   v.  1  Legge,  802. 

Wehh^  1   S.C.R.  App.  54     65; 
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CHAPTER  VIII. 

OF  USES  AND  TRUSTS. 

As  uses  were  known  in  England  centuries  before  the 
Statute  of  Uses  was  passed,  and  the  Statute  itself  was 
intended  to  correct  the  mischiefs  to  which  they  had 
given  rise,  it  will  be  necessary  to  give  a  short  account 
of  their  development  during   the  period  prior  to  the 
Statute. 
I.  Uses  before  the  Statute  of  Uses. 
From  the  time  of  the  Conquest  down  to  the  year 
1536  a  simple  gift  of  lands  to  a  person  and  his  heirs, 
accompanied    by   livery  of    seisin,  was   all   that   was 
necessary  to  convey  to  that  person   an  estate  in  fee 
simple  in  the  lands.    The  courts  of  law  did  not  deem 
any  consideration  necessary  ;  but  if  a  man  voluntarily 
gave  lands  to  another,  and  put  him  in  possession  of 
them,  they  held  the  gift  to  be  complete  and  irrevocable  ; 
just  as  a  gift  of  money  or  goods,  made  without  any 
consideration,  is,  and  ever  has  been,  quite  beyond  the 
power  of  the  giver  to  retract  it,  if  accompanied  by 
delivery  of    possession    (a).      In    law,   therefore,   the 
person  to  whom  a  gift  of  lands  was  made,  and  seisin 
delivered,  was  considered  thenceforth  to  be  the  true 
owner  of  the  lands.     In  equity,  however,  this  was  not 
always  the  case ;  for  the  Court  of  Chancery,  adminis- 
tering equity,  held  that    the    mere    delivery  of    the 
possession  or  seisin  by  one  person  to  another  was  not 

(a)  2  Bl.  Com.  441. 
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at  all  conclusive  of  the  right  of  the  feoffee  to  enjoy  the 
lands  of  which  he  was  enfeoffed.  Equity  was  unable 
to  take  from  him  the  title  at  law  which  he  possessed, 
and  could  always  assert  in  the  courts  of  law  ;  but 
equity  could  and  did  compel  him  to  make  use  of  that 
legal  title  for  the  benefit  of  any  other  person,  who 
might  have  a  more  righteous  claim  to  the  beneficial 
enjoyment.  Thus,  if  a  feoffment  was  made  of  lands  to 
one  person  for  the  benefit,  or  to  the  use  of  another, 
such  person  was  bound  in  conscience  to  hold  the  lands 
to  the  use  or  for  the  benefit  of  the  other  accordingly  ; 
so  that  while  the  title  of  the  person  enfeoffed  was  good 
in  a  court  of  law,  yet  he  derived  no  benefit  from  the 
gift,  for  the  Court  of  Chancery  obliged  him  to  hold 
entirely  for  the  use  of  the  other  for  whose  benefit 
the  gift  was  made.  This  device  of  enfeoffing  one 
person  to  the  use  {ad  opus)  of  another  appears  to 
have  been  practised  even  in  times  when  the  Conquest 
was  quite  recent ;  but  transactions  of  the  kind  were 
then  too  uncommon  to  generate  any  legal  theory,  or 
to  be  taken  notice  of  by  the  Courts  of  law  in  their 
scheme  of  actions.  Any  redress  obtainable  in  con- 
nection with  them  was  therefore  only  to  be  had  as  a 
"matter  of  grace  and  favour"  through  the  King's 
Chancellor  (b).  But  about  the  close  of  the  reign  of 
Edward  III.  feoffments  to  uses  were  increasingly 
resorted  to  by  ecclesiastics  as  a  contrivance  to  evade 
the  statutes  of  mortmain,  which  prohibited  lands 
from  being  given  for  religious  purposes.  For  they 
procured  grants  to  be  made  to  persons  to  the  use  of 
the  religious  houses,  and  the  clerical  chancellors  of 
those  days  held  that  these  grants  were  binding  (c). 


(&)  p.  &M.  Hist.  11.226-330; 

(c)  2  Bl.  Com.  328  ;   1  Sand. 

Stubbs'    Const.    Hist.    i.    647  ; 

Uses,      16;       2       Fonblanque 

11.  §§231,234. 

Equity,   3. 
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In  process  of  time  feoffments  to  uses  became  very 
common.  For,  as  the  Court  of  Chancery  allowed  the 
ute  of  lands  to  be  disposed  of  in  a  variety  of  ways, 
not  then  countenanced  by  the  common  law,  oppor- 
tunities were  thus  afforded  for  evading  the  law.  For 
example,  the  law  did  not  then  permit  land  to  be 
devised  by  will,  but  Chancery  allowed  the  use  of  the 
lands  to  be  so  disposed  of  (d).  Sometimes  persons 
made  feoffments  of  lands  to  others  to  the  use  of 
themselves,  the  feoffors  ;  and  when  a  person  made  a 
feoflEment  to  a  stranger,  without  any  consideration 
being  given  and  without  any  declaration  being  made 
for  whose  use  the  feoffment  should  be,  it  was  con- 
sidered in  Chancery  that  it  must  have  been  meant 
by  the  feoffor  to  be  for  his  own  use  («).  So  that 
though  the  feoffee  became  in  law  absolutely  seised  of 
the  lands,  yet  in  equity  he  was  held  to  be  seised  of 
them  to  the  use  of  the  feoffor.  The  Court  of 
Chancery  paid  no  regard  to  that  implied  consider- 
ation, which  the  law  affixed  to  every  deed  on 
account  of  its  solemnity,  but  looked  only  to  what 
actually  passed  between  the  parties  ;  so  that  a 
feoffment  accompanied  by  a  deed,  if  no  consideration 
actually  passed,  was  held  to  be  made  to  the  use  of 
the  feoffor,  just  as  a  feoffment  by  mere  parol  or 
word  of  mouth.  If,  however,  there  was  any,  even 
the  smallest,  consideration  given  bv  the  feoffee  (/)^ 
such  as  five  shillings,  the  presumption  that  the 
feoffment  was  for  the  use  of  the  feoffor  was  rebutted, 
and  the  feoffee  was  held  entitled  to  his  own  use. 
Equity  also  permitted  estates  to  be  made  in  uses 
similar  to  those  at  common  law. 

id)  Perkins,  ss.  496,  628,  537  ;  (c)  Perkins,  s.  533  ;   1  Sand. 

Wright's  Tenures,  174  :    I  Sand.       Uses.  61  ;  Co.  Litt.  271b. 
Uses,  64,  67,  68  ;  2  Bl.Com.  329.  (/)  1  Sand.  Uses,  61. 
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Transactions  of  this  kind  became  in  time  so  frequent 
that  most  of  the  lands  in  the  kingdom  were  conveyed 
to  uses,  and  much  public  inconvenience  resulted.  For 
although  these  uses  had  an  equitable  beginning,  yet 
they  were  afterwards  largely  availed  of  for  purposes 
of  fraud  "  to  the  utter  subversion  of  the  ancient  com- 
mon laws  of  the  realm "  (y).  To  remedy  these  in- 
conveniences many  statutes  were  provided,  some  of 
which  gave  the  creditors  of  the  cestui  que  use  a  right 
to  attach  the  lands  held  in  use,  or  to  bring  actions 
against  him,  whilst  others  of  them  made  him  liable  to 
actions  of  waste,  established  his  conveyances  and  leases 
made  without  the  concurrence  of  his  feofEees,  and  gave 
to  the  lord  the  wardship  of  the  heir.  Though  these 
provided  but  partial  remedies  yet  they  all  tended 
towards  treating  the  cestui  que  use  as  the  real  owner. 
At  length  a  statute,  which  was  passed  on  the  accession 
of  Richard  III.,  furnished  a  hint  for  the  full  carrying 
out  of  this  idea.  King  Richard  having,  when  Duke  of 
Gloucester,  been  frequently  made  a  feoffee  to  uses, 
would  upon  the  assumption  of  the  Crown  (as  the  law 
was  then  understood)  have  been  entitled  to  hold  the 
lands  discharged  of  the  use.  To  obviate  so  notorious 
an  injustice,  an  act  of  parliament  was  immediately 
passed  (A)  which  ordained,  that  where  he  had  been  so 
enfeoffed  jointly  with  other  persons,  the  land  should 
vest  in  the  other  feoffees,  as  if  he  had  never  been 
named  ;  and  that  where  he  stood  solely  enfeoffed,  the 
estate  itself  should  vest  in  the  cestui  que  use  in  like 


(f7)  Bac.  Abr.  tit.  Uses.  p.  83  ;  (A)  1  Rich.  111.  c.  1. 

2  Bl.  Com.  332;  27  Hen.  VIII. 
c«  10,  preamble. 
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manner  m  he  had  the  use.  It  was  this  latter  provision 
which,  about  half  a  century  later,  furnished  the  prin- 
ciple for  the  celebrated  Statute  of  Uses  (»). 

II.-  The  Statute  of  Uses.  The  express  object  of 
this  statute  was  to  extirpate  and  extinguish  the  abuses 
and  subtle  practices  connected  with  uses,  by  making 
the  cestui  que  use  the  legal  owner  (J).  It  accordingly 
enacted  {k)  that  where  any  person  or  persons  stood 
seised,  or  should  at  any  time  thereafter  happen  to  be 
seised,  of  any  lands  or  other  hereditaments  to  the  use, 
confidence,  or  trust  of  any  other  person  or  persons, 
then  iu  every  such  case  the  persons  that  had  or  there- 
after should  have  any  such  use,  confidence,  or  trust, 
whether  in  fee  simple,  fee  tail,  for  life  or  years  or 
otherwise,  should  be  deemed  in  lawful  seisin,  estate, 
and  possession  of  the  same  lands  and  hereditaments  for 
such  estates  as  they  had  in  the  use,  trust,  or  confidence 
of  or  in  the  same  ;  and  that  the  estate  and  possession  of 
the  persons  so  seised  should  be  deemed  to  be  in  him 
or  them  that  had  or  thereafter  should  have  the  use, 
confidence,  or  trust,  in  like  manner  as  these  latter  had 
before  in  the  use,  confidence,  or  trust. 

].  Effect  of  the  statute.  There  resulted  from  this 
enactment  a  complete  revolution  in  the  system  of 
conveyancing,  affording  a  curious  instance  of  the  power 
of  an  Act  of  Parliament.  It  is  in  fact  an  enactment 
that  what  is  given  to  A  shall,  under  certain  circum- 
stances, not  be  given  to  A  at  all,  but  to  somebody  else. 
For  suppose  a  feoffment  be  now  made  to  A  and  his 
heirs,  and  the  seisin  duly  delivered  to  him  ;  if  the 
feoffment  be  expressed  to  be  made  to  him  and  his  heirs 
to  the  use  of  some  other  person,  as  B  and  his  heirs,  A 

(i)    27Hen.VIII.  c.  10.  leigKa  Case,  1  Rep.  124,125; 

0' )  Preamble  ;  and  see  Chud-      Tudor's  R.P.  Ca.  200,  256. 

(*)  8.  1. 
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(who  would,  before  this  statute,  have  had  an  estate  in 
fee  simple  at  law)  now  takes  no  permanent  estate^  but  is 
made  by  the  statute  to  be  merely  a  kind  of  conduit 
pipe  for  conveying  the  estate  to  B.  For  B  (who  would 
before  have  had  only  a  use  or  trust  in  equity)  shall 
now,  having  the  ute,  be  deemed  in  lawful  seisin  and 
possession  ;  in  other  words,  B  now  takes,  not  only  the 
beneficial  interest,  but  also  the  estate  in  fee  simple  at 
law,  which  is  wrested  from  A  by  force  of  the  statute . 
Aii^ain,  suppose  a  feoffment  to  be  now  made  simply 
to  A  and  hit  heirs  without  any  consideration.  We  have 
seen  that  before  the  statute  the  feoffor  would  in  this 
case  have  been  held  in  equity  to  have  the  use,  for  want 
of  any  consideration  to  pass  it  to  the  feoffee  ;  now 
therefoi*e,  the  feoffor,  having  the  use,  shall  be  deemed 
in  lawful  seisin  and  possession  ;  and  consequently,  by 
such  a  feoffment,  although  livery  of  seisin  be  dul; 
made  to  A,  yet  no  permanent  estate  will  pass  to  him  ; 
for  the  moment  he  obtains  the  estate  he  holds  it  to 
the  use  of  the  feoffor  ;  and  the  same  instant  comes  the 
statute,  and  gives  to  the  feoffor,  who  has  the  use,  the 
seisin  and  possession  (I).  The  feoffor,  therefore,  in- 
stantly gets  back  all  that  he  gave  ;  and  the  use  is  said 
to  result  to  himself.  If,  however,  the  feoffment  be 
made  unto  and  to  the  use  of  A  and  his  heirs— as  before 
the  statute,  A  would  have  been  entitled  for  his  own 
use,  so  now  he  shall  be  deemed  in  lawful  seisin  and 
possession,  and  the  legal  estate  in  fee  simple  will  effec- 
tually pass  to  him  accordingly.  The  propriety  of 
inserting,  in  every  feoffment,  the  words  "  to  the  use  q/*," 
as  well  as  '*  unto "  the  feoffee  is  therefore  manifest. 
It  appears  also  that  an  estate  in  fee  simple  may  be 

(0  1  Sand.  Uses,  95. 
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effectnally  conveyed  to  a  person  by  making  a  feofE- 
ment  to  any  other  person  and  his  heirs,  to  the  use  of  or 
upon  confidence  or  trust  for  such  former  person  and 
bis  heirs.  Thus,  if  a  feoffment  be  made  to  A  and  his 
heirs,  to  the  use  of  B  and  his  heirs,  an  estate  in  fee 
simple  will  now  pass  to  B,  as  efEectually  as  if  the 
feoffment  had  been  made  directly  unto  and  to  the  use 
of  B  and  his  heirs  in  the  first  instance.  The  words 
to  the  use  of  are  now  almost  universally  employed  for 
such  a  purpose  ;  but  "  upon  confidence,"  or  **  upon 
trust  for,"  would  answer  as  well,  since  all  these  expres- 
sions are  mentioned  in  the  statute. 

2.  Trusts.  The  word  '*^nw/,"  however,  is  never 
employed  in  modern  conveyancing,  when  it  is  intended 
to  vest  an  estate  in  fee  simple  in  any  person  by  force  of 
the  Statute  of  Uses.  Such  an  intention  is  always 
carried  into  effect  by  the  employment  of  the  word  use  ; 
and  the  word  trust  is  reserved  to  signify  a  holding  by 
one  person  for  the  benefit  of  another  similar  to  that  (m) 
which,  before  the  statute,  was  called  a  use.  For 
strange  as  it  may  appear,  with  the  Statute  of  Uses  still 
in  force  amongst  us,  lands  are  nevertheless,  as  every- 
body knows,  frequently  vested  in  trustees  ;  and  these 
trustees  have  the  seisin  and  possession  in  law,  but  yet 
have  no  beneficial  interest,  being  liable  to  be  brought 
to  account  for  the  rents  and  profits  by  means  of  the 
Supreme  Court  in  equity,  which  has  a  jurisdiction 
similar  to  that  exercised  by  the  Court  of  Chancery  in 
England  (n).  How  this  result  has  come  about  we  will 
now  explain. 

3.  Ascendancy  of  Chancery  retrained.  There  are 
some  uses  that  are  not  executed  by  the  Statute  (p) ;  and 


(m)  1  Sand.  Uses,  278.  (o)  1  Sand.  Uses,  240-276. 

(n)  9  Geo.  IV.  c.  83,  s.  11. 
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;he  Act  does  not  apply  to  trusts  of  terms  of  years,  for  it 
ipeaks  only  of  persons  seised  for  the  use  of  others. 
Bat  in  regard  to  uses  of  freeholds^  the  estate  in  the  use 
:>eing  executed  in  the  cestui  que  use  all  such  were 
withdrawn  by  force  of  the  statute  from  the  jurisdiction 
)f  Chancery,  and  the  object  aimed  at  was  thereby 
jfained.  But  in  the  reign  of  Philip  and  Mary  it  was 
leld  by  the  common  law  judges  in  TyrrelVs  ease  (p) 
•hat  there  could  not  he  a  use  upon  a  use.  For  instance, 
luppose  a  feoffment  had  been  made  to  A  and  his  heirs, 

0  the  use  of  B  and  his  heirs,  to  the  use  of  C  and  his 
leirs  ;  the  doctrine  was  that,  inasmuch  as  a  use  is 
i  right  to  take  the  profits  of  the  land,  and  two 
3ersons  cannot  have  this  right  in  severalty  at  the  same 
iime  (y),  therefore  the  use  to  B  is  the  effective  one  to 
nrhich  the  seisin  of  A  becomes  attached  by  the  statute, 
ind  the  second  use  is  void  for  repugnancy.  Or  again, 
f  there  was  a  bargain  and  sale  by  A  to  B,  to  the  use  of 
3  ;  here  a  use  to  B  was  implied,  to  which  the  seisin  of 
^.  became  attached  by  the  statute,  so  that  the  use  to  C 
was  void,  and  he  took  nothing  (r).  Even  if  the  first 
ase  be  to  the  feoffee  himself,  in  which  case  he  takes  b}^ 
:he  common  law  («),  no  subsequent  use  will  be  executed^ 
ind  the  feoffee  will  take  the  fee  simple.    Thus,  under 

1  feoffment  unto  and  to  the  use  of  A  and  his  heirs, 
J  takes  no  estate  in  law,  because  the  use  to  him  is  a 
ise  upon  a  use  ;  and  the  fee  simple  vests  in  A  to  whom 
he  use  is  first  declared  (t).  Here  then  was  at  once  an 
>pportunity  for  the  Court  of  Chancery  to  interfere.     It 


(p)  Dyer,  166a  ;  Tudor's  R.P.  («)  Doe  d.  Lloyd  v.  Passing- 

:ases,  251,  274.  /tarn,  6  B.  &  C.  305,  317  ;  Ormes 

iq)   Daw  V.    NewbovougJi,   1  case^  L,R.,  8  C.P.  281. 

3omyns,  242.  (0  Doe  d.  Lloyd  v.  Passing- 

(r)  2  Bl.  Com.  336  ;  TyrrelVs  ham^  ubi  supra. 
'CLSBt  ubi  supra. 
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was  manifestly  inequitable  that  G,  the  party  to  whom 
the  use  was  last  declared,  should  be  deprived  of  the 
estate,  which  was  intended  solely  for  his  benefit     The 
Court  of  Chancery  therefore  interposed  on  his  behalf, 
and  constrained  the  party  to  whom  the  law  had  given 
the  estate,  to  hold  in  trust  for  him  to  whom  the  use 
was  last  declared.    Thus  arose  the  modem  doctrine  of 
uses  and  trusts.    And  hence  it  is,   that  if  it  is  now 
wished  to  vest  a  freehold  estate  in  one  person  as  trustee 
for  another,  the  conveyance  is  made  unto  the  trustee, 
or  some  other  person  (it  is  immaterial  which),  and  his 
heirs,  to  the  use  of  the  trustee  and  his  heirs,  in  trust  for 
the  party  intended  to  be  benefited^  (called  cestui  que 
trust)  and  his  heirs.    An  estate  in  fee  simple  is  thus 
vested  in  the  trustee,  by  force  of  the  Statute  of  Uses, 
and  the  entire  beneficial  interest  is  given  over  to  the 
cestui  que  trust    by    the    doctrines  of    the    Court  of 
Chancery.    The  estate  in  fee  simple,  which  is  vested 
in  the  trustee,  is  called  the  legal  estate^  being  an  estate 
to  which  the  trustee  is  entitled,  only  in  the  contem- 
plation of  a  court  of  /atr,  as  distinguished  from  equity. 
The  interest  of  the  cestui  que  trust  is  called  an  equitable 
estate^  being  an  estate  to  which  he  is  entitled  only  in 
the  contemplation  of  a  Court  of  equity.    In  the  present 
instance,  the  equitable  estate  being  limited  to  the  cestui 
que  trust  and  his  heirs,  he  has  an  equitable  estate  in 
fee  simple.    He  is  the  beneficial  owner  of  the  property. 
The  trustee,  by  virtue  of  his  legal  estate,  has  the  right 
and  power  to  receive  the  rents  and  profits ;  but  the 
c^tui  que  trust  is  able  by  virtue  of  his  estate  in  equity, 
at  any  time  to  oblige  his  trustee  to  come  to  an  account, 
and  hand  over  the  whole  of  the  proceeds. 

ni.— Estates  in  Equity. — We  have  now  arrived  at 
*  very  prevalent  and  important  kind  of  interest  in 
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landed  property,  namely,  an  estate  in  equity  merely, 
and  not  at  law.  The  owner  of  such  an  estate  has  no 
title  at  all  in  any  court  of  law,  but  must  have  recourse 
-exclusively  to  the  Court  in  Equity,  where  he  will  find 
himself  considered  as  owner  according  to  the  equitable 
estate  he  may  have.  Although  the  Court  of  Chancery 
has  in  modern  times  been  in  principle  the  same  as  the 
ancient  court  which  first  gave  effect  to  uses,  yet  it  has 
made  a  widely  different  application  of  many  of  its 
rules.  Thus  we  have  seen  that  a  consideration,  how- 
ever trifling,  given  by  a  feoffee,  was  suflBcient  to  entitle 
him  to  the  use  of  the  lands  of  which  he  was  enfeoffed. 
But  the  absence  of  such  a  consideration  caused  the  use 
to  remain  with,  or  more  technically  to  result  to,  the 
feoffor,  according  to  the  rules  of  Chancery  in  ancient 
times.  And  this  doctrine  has  now  a  practical  bearing 
on  the  transfer  of  legal  estates  ;  the  ancient  doctrines 
of  Chancery  having,  by  the  Statute  of  uses,  become  the 
means  of  determining  the  owner  of  the  legal  estate, 
whenever  USES  are  mentioned.  But  the  modern 
Court  of  Chancery  took  a  wider  scope,  and  would  not 
withhold  or  grant  its  aid,  according  to  the  mere  pay- 
ment or  non-payment  of  five  shillings ;  thus,  circum- 
stances of  fraud,  mistake,  or  the  like,  might  induce  the 
Court  of  Chancery  to  require  a  grantee  under  a  volun- 
tary conveyance  to  hold  merely  as  a  trustee  for  the 
grantor  ;  but  the  mere  want  of  a  valuable  consideration 
would  not  now  be  considered  by  that  court  a  sufficient 
cause  for  its  interference  («).  And  the  Supreme  Court 
of  New  South  Wales  in  its  equitable  jurisdiction  regu- 
lates its  decisions  by  the  same  principles  and  methods 
as  those  of  the  Court  of  Chancery. 

(u)  1  Sand.  Uses,  365. 
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1.  Construction    and    resfulAtion    of    equitable 

estates.  In  the  construction  and  regulation  of  trusts 
eguitff  is  said  to  follow  the  law ;  that  is,  the  Court  of 
Chancery  generally  adopted  the  rules  of  law  applicable 
to  legal  estates  (»).  Thus,  a  trust  for  A  for  his  life,  or 
for  him  and  the  heirs  of  his  body,  or  for  him  and  his 
heirs,  will  give  him  an  equitable  estate  for  life,  in  tail, 
or  in  fee  simple.  An  equitable  estate  tail  may  also  be 
barred  in  the  same  manner  as  an  estate  tail  at  law,  and 
cannot  be  disposed  of  by  any  other  means.  But  the 
decisions  of  equity,  though  given  by  rule  and  not  at 
random,  do  not  follow  the  law  in  all  its  ancient  techni- 
calities, but  proceed  on  a  liberal  system,  correspondent 
with  the  more  modern  origin  of  its  power.  Thus, 
equitable  estates  in  tail,  or  in  fee  simple,  may  be 
conferred  without  the  use  of  the  words  heirs  of  the  hody^ 
or  heirty  if  the  intention  be  clear  ;  for  equity  pre- 
eminently regards  the  intentions  and  agreements  of 
parties.  Accordingly,  in  order  to  further  the  intention 
of  the  parties,  words,  which  would  at  law  confer  an 
estate  tail,  are  sometimes  construed  in  equity  as  giving 
merely  an  estate  for  life  followed  by  separate  and  inde- 
pendent estates  tail  to  the  children  of  the  donee.  This 
construction  is  frequently  adopted  by  equity  in  the 
case  of  marriage  articles,  where  an  intention  to  provide 
for  the  children  might  otherwise  be  defeated  by  vesting 
an  estate  tail  in  one  of  the  parents,  who  conld  at  once 
bar  the  entail,  and  thus  deprive  the  children  of  all 
benefit  (ir).  So,  if  lands  be  directed  to  be  sold,  and  the 
money  to  arise  from  the  sale  be  directed  to  be  laid  out 
in  the  purchase  of  other  land  to  be  settled  on  certain 
persons  for  life  or  in  tail,  or  in  any  other  manner,  such 


(r)  1  Sand.  Uses,  280  ;   Bur-         (w)  I  Sand.  Uses,  337 ;  Wat- 
tons  R.  Pr.  510.  kins  on  Descents,  214. 
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persons  will  be  regarded  in  equity  as  already  in  pos- 
session of  the  estates  they  are  intended  to  have.  In 
other  words,  they  would  have  an  equitable  estate 
in  the  lands  to  be  purchased ;  for,  whatever  is  fully 
agreed  to  be  done,  equity  considers  as  actually  accom- 
plished. And  in  the  same  manner  if  money,  from 
whatever  source  arising,  be  directed  to  be  laid  out  in 
the  purchase  of  land  to  be  settled  in  any  manner, 
equity  will  regard  the  persons  on  whom  the  lands  are 
to  be  settled  as  already  in  the  possession  of  their 
estates  (x).  And  in  both  the  above  cases  the  estates 
tail  directed  to  be  settled  may  be  barred,  before  they 
are  actually  given,  by  a  disposition,  duly  registered,  of 
the  lands  which  are  to  be  sold  in  the  one  case,  or  of  the 
money  to  be  laid  out  in  the  other  (y).  Again,  an 
equitable  estate  in  fee  simple  immediately  belongs  to 
every  purchaser  of  freehold  property  the  moment  he 
has  signed  a  contract  for  purchase,  provided  the  vendor 
has  a  good  title  {%)  ;  and  it  is  understood  that  the  whole 
estate  of  the  vendor  is  contracted  for,  unless  a  smaller 
estate  is  expressly  mentioned,  the  employment  of  the 
word  heirs  not  being  essential  (a).  If,  therefore,  the 
purchaser  were  to  die  intestate  the  moment  after  the 
contract,  the  equitable  estate  in  fee  simple,  which  he 
had  just  acquired,  would  descend  to  his  administrator, 
for  whom  the  vendor  would  be  a  trustee  until  he 
should  have  made  a  conveyance  of  the  legal  estate. 
Many  other  examples  of  equitable  or  trust  estates  in 
fee  simple  might  be  furnished. 


(ar)  1  Sand.  Uses,  321.  {z)  Sugd.  V.  &  P.  175  ;  Dart 

(y)  7  Geo.  IV.  c.  45,  which  V.  &  P.  Ch.  VII. 

repealed  .S9  and  40,  Geo.  Ill-  (a)   Bower  v.  Cooper^  2  Ha, 

g,  66.  i08. 
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2.  Descent.  The  descent  of  an  equitable  estate  on 
intestacy  follows  the  rules  of  descent  of  legal  estates  ; 
and,  therefore,  since  the  passing  of  the  Real  Estate  of 
Intestates'  Act  of  1862  the  equitable  estates  of  intestates 
have  passed  to  their  personal  representatives. 

3.  Escheat  and  Forfeiture.  There  is  no  escheat  of 
a  trust  estate  in  fee  upon  failure  of  heirs  of  the  cestui 
que  trust  (h)  ;  for  a  trust  is  a  mere  creature  of  equity, 
and  not  a  subject  of  tenure.  In  such  a  case,  therefore, 
the  trustee  formerly  held  the  lands  discharged  from 
the  trust  which  had  so  failed  ;  and  he  accordingly  had 
the  right  to  receive  the  rents  and  profits  without  being 
called  to  account  by  any  one.  In  other  words,  the 
lands  were  thenceforth  his  own  (c).  But  this  result  has 
been  altered  through  the  new  rule  of  succession  to  real 
estate  introduced  by  the  Real  Estate  of  Intestates  Act 
of  1862  (J),  and  continued  by  subsequent  Acts  (e).  An 
equitable  estate  is  within  these  enactments  ;  and  such 
an  estate,  upon  the  death  of  the  owner  intestate,  passes 
accordingly  to  his  personal  representative,  who  has 
power  to  sell  and  convey  the  estate  (/).  In  case  of 
failure  of  next  of  kin,  as  e.g,  in  a  case  of  bastardy,  the 
Curator  of  intestate  estates  will  be  appointed  by  the 
Conrt  to  collect  the  estate  of  the  deceased  person  {g). 
He  will  have  full  power  to  call  the  trustee  to  account, 
and,  if  necessary,  to  get  in  the  legal  estate  and  the 
Crown  eventually  will  take  the  assets  as  ultimus 
haeres  (A).      Again,   previously  to  the  Naturalisation 


(6)  1  Sand.  Uses,  302  ;  Lewin  («)  54  Vic.  No.  25,  s.  32  ;  Act 

on  Trusts,  Ch.  XXVII.,  s.  10.  No.  13  of  1898,  s.  44. 

(c)  Burgees  \.  Wheats,  1  W.  Bl.  (/)  WentworUh  v.  Humphrey^ 

123;    Taylor  w.   Uaygarih,    14  6     N.S.W.R.,     Eq.,     1,     6 ;     7 

Sim.  8  ;  Davallv.  New  River  Co.  N.S.W.R.,  Eq.,  58  ;  L.R.  11  A.C. 

3  De  G.  &  Sm.  394  ;   Beale  v.  619. 

Symands,  16  Beav.  406.  (a)  Act  No.  13,  1898,  s.  116. 

id)  26  Vic.  No.  20.  Qi)    s.     117  ;     Wentworth    v. 

Humphrey^  ubi  sup. 


Digitized  by 


Google 


194       PART  I.— OP  CORPOREAL  HBRBDITAMBNTS. 


Act  of  1875,  if  lands  were  purchased  by  a  natural-born 
subject  in  trust  for  an  alien,  the  Crown  might  claim 
the  benefit  of  the  purchase  (t)  ;  although  if  lands  were 
directed  to  be  sold,  and  the  produce  given  to  an  alien, 
the  Crown  had  then  no  claim  (j).  But  the  Naturalisa- 
tion Act  of  1875  (k)  provided  and  it  has  since  been 
re-enacted  (/)  that  real  and  personal  property  of  every 
description  in  New  South  Wales  may  be  taken,  ac- 
quired, held,  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-born  British 
subject  ;  and  a  title  to  any  such  property  may  be 
derived  through,  from,  or  in  succession  to,  an  alien  in 
the  same  manner  in  all  respects  as  through,  from,  or  in 
succession  to  a  natural-born  British  subject.  Again,  in 
the  event  of  higih  treason  being  committed  by  the  cestui 
que  trust  of  an  estate  in  fee  simple,  it  was  the  better 
opinion  that  his  equitable  estate  would  be  forfeited  to 
the  Crown  (m).  But  all  forfeitures  for  felony  are  now 
abolished  by  the  Crimes  Act  of  1900  («),  and  treason 
seems  to  come  within  the  definition  given  of  felony  by 
that  Act  (o).  Again,  in  regard  to  the  trustee  himself, 
the  Trustee  Act  of  1852  abolished  the  Crown's  right 
both  of  escheat  and  of  forfeiture  in  case  of  the  attainder 
or  conviction  for  any  offence  of  such  trustee,  except  in 
so  far  as  he  himself  might  have  any  beneficial  interest 
in  the  lands  of  which  he  was  seised  (p). 

4.  Creation  and  transfer  of  trust  estates.  Trust 
estates  are  created  directly  when  a  person  creates  a 
trust  eo  nomine  in  the  form  and  terms  of  a  trust  (r). 


(i)  Barrow  v.  WddkiUi  24 
Beav.  1  ;  Sharp  v.  St  Saureur, 
L.R.,  7  Ch.  A.,  343. 

if)  Du  Ilouitnelin  v.  Sheldon, 
1  Beav.  79  ;  4  My.  &  Cr.  526. 

(A?)  39  Vic.  No.  19,  s.  3. 

(0  Act  No.  21  of  1898,  s/4. 

(m)  1  Hale,  P.O.  249. 


(n)  No.  40  of  1900,  s.  465. 

(o)  s.  9. 

(p)  16  Vic.  No.  19,  ss.  44,  45, 
re-enacted  by  Act  No.  4  of  1898, 
ss.  65,  66. 

(r)  Lewin  on  Trusts, Ch.VIII. 
s.  1. 
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Such  estates  may  be  for  a  private^  or  for  a  public  pur- 
pose. In  private  trusts  the  beneficial  interest  is  vested 
absolutely  in  one  or  more  individuals  who  are,  or 
within  a  certain  time  may  be,  definitively  ascertained  ; 
and  the  duration  of  trusts  of  this  kind  cannot  be  ex- 
tended beyond  the  bounds  of  legal  limitations,  viz.,  a 
life  or  lives  in  being  and  twenty-one  years  afterwards. 
A  public  trust,  on  the  other  hand,  has  for  its  objects, 
either  the  public  at  large,  or  some  considerable  portion 
of  it,  that  is  to  say,  an  uncertain,  and  fluctuating  body  ; 
and  the  trust  itself  is  of  a  permanent  character  (#).  To 
the  class  of  public  trusts  belong  all  trusts  for  charitable 
purposes,  and  also  all  trusts  for  public  purposes  as 
defined  by  the  Public  Trusts  Act  of  1897  (t),  and  the 
Crown'Lands  Act  of  1884  (u).  Direct  or  (as  they  are 
frequently  called)  expre$s  trusts  are  created  by  duly 
conveying  the  legal  interest  in  the  property  to  some 
other  person  or  persons  on  trust  for  those  intended  to 
be  benefited,  or  else,  without  transfer  of  the  legal 
ownership,  by  the  owner  declaring  that  he  will  hold 
the  property  in  trust  for  them.  No  particular  cere- 
mony or  form  of  words  is  requisite  (»),  but  writing  is 
essential.  For  by  the  Statute  of  Frauds  (w),  it  is 
enacted  {x)  that  no  action  shall  be  brought  upon  any 
agreement  made  upon  consideration  of  marriage,  or 
npon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged 


(«)  Lewinon  Trusts,  Ch.  1 1. 8. 5.  (w)  29  Car.  II.  c.  3. 

(0  Act  No.  8, 1897,  s.  11.  (x)  s.  4  ;  Sugd.  V.  &  P.  c.  4  ; 

(tt)  48  Vic.  No.  18,  s.  4,  104.  Dart  V.  &  P.  Ch.  VI. 

,  W  1  Sand  Uses,  343,  344 ; 
L«^in  on  Trusts,  Ch.  V.  s.  1, 
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therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized.  It  is  also  enacted  (y),  that  all 
declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenements,  or  hereditaments,  shall  be  manifested 
and  proved  by  some  writing,  signed  by  the  party  who 
is  by  law  enabled  to  declare  such  trusts,  or  by  his  last 
will  in  writing.  In  the  case,  however,  of  public  trusts 
where  the  Crown  is  the  Grantor,  it  is  now  provided  (z) 
that  the  Governor  may,  by  notice  in  the  Oazette^  and 
without  any  deed,  Grant,  or  other  assurance,  vest  the 
land  in  trustees,  for  such  estate,  and  with  such  powers, 
limitations,  and  conditions  as  he  may  think  fit. 

In  regard  to  the  transfer  of  trust  estates  it  is  further 
enacted  by  the  Statute  of  Frauds  (a)  that  all  grants  and 
assignments  of  any  trust  or  confidence  shall  likewise 
be  in  writing,  signed  by  the  party  granting  or  assign- 
ing the  same  or  by  his  last  will. 

Trust  estates  may  also  arise  by  implication  or  con- 
struction of  law.  These  are  exempt  from  the  foregoing 
requirements  of  the  statute,  which  provides  (h)  that 
where  any  conveyance  shall  be  made  of  any  lands  or 
tenements  by  which  a  trust  or  confidence  shall  or  may 
arise  or  result  by  the  implication  or  construction  of 
law,  or  be  transferred  or  extinguished  by  an  act  or 
operation  of  law,  then  and  in  every  such  case  sach 
trust  or  confidence  shall  be  of  the  like  force  and  effect 
as  the  same  would  have  been  if  the  statute  had  not 
been  made.  In  the  transfer  of  equitable  estates  it  is 
usual,  in  practice,  to  adopt  conveyances  applicable  to 
the  legal  estate  ;  but  this  is  never  necessary  (c).     If 


(y)  s.  7  ;    Tiemey  v.    Wood,  (a)  29  Car.  II.  c.  3,  s.  9. 

19  Beav.  330.  (b)  s.  8. 

(s)  Act  No.  8,  1897,  s.  3.  (c)  1  Sand.  Uses,  377. 
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writing  is  used,  and  duly  signed,  in  order  to  satisfy 
the  Statute  of  Frauds,  and  the  intention  to  transfer  is 
clear,  any  words  will  answer  the  purpose  (d). 

5.  Liability  to  Involuntary  alienation.  Trust 
estates,  besides  being  subject  to  voluntary  alienation, 
are  also  liable,  like  estates  at  law,  to  involuntary 
alienation  for  the  payment  of  the  owner's  debts.  By 
the  Statute  of  Frauds  it  was  provided,  that  if  any 
cegtui  que  trust  should  die,  leaving  a  trust  in  fee  simple 
to  descend  to  his  heir,  such  trust  should  be  assets  by 
descent,  and  the  heir  should  be  chargeable  with  the 
obligation  of  his  ancestors  for  and  by  reason  of  such 
assets,  as  fully  as  he  might  have  been  if  the  estate  in 
law  had  descended  to  him  in  possession  in  like  manner 
as  the  trust  descended  (e).  And  the  subsequent 
statutes  to  which  we  have  before  referred,  for  pre- 
venting the  debtor  from  defeating  his  bond  creditor 
by  his  will  and  for  rendering  the  estates  of  all  persons 
liable  on  their  decease  to  the  payment  of  their  just 
debts  of  every  kind,  apply  as  well  to  equitable  or  trust 
estates  as  to  estates  at  law  (/). 

As  iQ  judgment  debts  it  was  formerly  enacted  by  the 
Act  for  the  Advancement  of  Justice  {g)  and  the 
Judgment  Creditors  Remedies  Act  now  provides  (A) 
that  it  shall  be  lawful  for  the  Sheriff  to  whom  any  writ 
of  fi,  fa,  issued  out  of  the  Supreme  Court  shall  be 
directed  to  take  in  execution  and  cause  to  be  put  up  for 

[d)  By  Act  No.  27,  1898,  ss.  4,  the  bond  creditor  any  relief  ; 
25,  and  Sched.  II.  an  agreement  Bennet  v.  Box,  1  Cli.  Ca.  12; 
not  under  seal  bears  a  stamp  Prat  v.  Colt,  ib.  128.  These 
duty  of  one  shilling,  which  may  decisions,  in  all  probability,  gave 
be  denoted  by  an  adhesive  stamp.  rise  to  the  above  enactment. 
A  conveyance  or  deed  not  of  See  1  W.  Bl.  159 ;  1  Sand, 
sale  bears  a  charge  of  £  1 .  Uses,  289. 

(e)  29  Car.  II.   c.  3,'  s.    10.  (/)  Ante,  p.  86. 
Before  this  provision  the  Court          (flr)  5  Vic.  No.  9,  s.  31. 

of  Chancery  had  refused  to  give  (A)  Act  No.  8, 1901.  ss.  10,  12. 
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sale,  and  sold  under  such  writ,  any  equity  of  redemption, 
or  other  equitable  interest  of  or  belonging  .to  the  defen- 
dant therein  named  ;  and  that  every  such  sale  shall  be 
as  valid  and  effectual  to  pass  all  such  defendant's  right 
and  title  to,  and  interest  in,  such  equity  or  equitable 
interest  as  if  the  same  had  been  conveyed  or  assigned 
to  the  purchaser  by  such  defendant  himself  ;  but  a 
proviso  is  added,  that  where  any  such  equity  or 
equitable  interest  shall  relate  to  real  estate,  a  deed  of 
**  bargain  and  sale  *'  thereof,  or  of  such  defendant's 
right  and  title  to,  and  interest  therein,  shall  be  executed 
by  such  Sheriff  to  such  purchaser.  Formerly  it  was 
required  that  this  deed  of  bargain  and  sale  should  be 
duly  registered  within  one  calendar  month  next  after 
such  sale  (/)  ;  and  the  consequence  was  that  non- 
registration within  that  time  left  the  purchaser's  title 
defective.  To  obviate  any  such  difficulty  a  subsequent 
Act  enacted  {j)  that  no  such  deed  theretofore  or  there- 
after {k)  executed  by  the  sheriff  should  be  deemed 
invalid  by  reason  only  of  such  non-registration. 
Whether  this  enactment  is  to  be  understood  as  doing 
away  with  registration  altogether,  as  a  condition  prece- 
dent to  title,  or  as  removing  only  the  necessity  for 
registration  within  one  month  is  a  point  that  does  not 
appear  to  have  been  decided  (/)  ;  and  it  has  now  been 
repealed  (f»).  It  is  essential,  however,  that  the  sale 
should  be  by  public  auction  only  ;  and,  where  the 
interest  to  be  sold  is  an  equity  of  redemption,  a  further 
essential  is  that  the  intended  sale  should  be  previously 
advertised  in  the  Gazette,  and  in  one  newspaper  or 
more  at  least  one  month  before  the  same  shall   take 

(t)  6  Vic.  No.  9,  s.  31.  (/)     Irring     v.     Commercial 

O)  22  Vic.  No.  1.  s.  3.  Bankimj  Co.,  19  N.S.W.R.    Eq. 

(^)  30th  June,  1858.  54.  58. 

(m)  Act  No.  8,  1901,  s.  2. 
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place  (n),  failing  which  the  sale  will  be  irregular  and 
null  ((?).  Where  the  debt  is  recoverable  under  a  judg- 
ment of  a  District  Court,  it  is  also  lawful  to  seize  and 
sell  all  the  lands,  tenements,  and  hereditaments  of  or 
to  which  the  debtor  is  entitled,  or  which  he  can  in 
equity  assign  or  dispose  of  (p) . 

Trust  estates  are  subject  to  debts  due  to  the  Crown  in 
the  same  manner  and  to  the  same  extent  as  estates  at 
law  {q).  They  are  also  equally  liable  to  involuntary 
alienation  on  the  bankruptcy  of  the  cestui  que  trust.  But, 
on  the  bankruptcy  of  the  trustee,  the  legal  estate  in 
the  premises  of  which  he  is  trustee  remains  vested  in 
him  and  does  not  pass  to  the  official  assignee  (r) ;  and 
the  same  rule  formerly  applied  to  cases  of  bank- 
ruptcy (»),  and  insolvency  {t). 

6.  Trustees. 

(1.)  Appointment  of  new  trustees.  The  fact  of  pro- 
perty being  vested  in  trustees  sometimes  occasions 
inconvenience.  Circumstances  may  arise  affecting  a 
trustee  which  would  render  him  ineligible,  or  unable 
to  discharge  the  trust  reposed  in  him :  and  in  con- 
sequence the  interests  of  those  who  are  beneficially 
entitled  would  be  prejudiced.  In  such  cases  it  is  ex- 
pedient to  either  appoint  new  trustees,  or  to  substitute 
others  in  place  of  those  already  existing.  Formerly 
this  could  be  done  only  through  a  suit  in  Equity  (w), 
or  by  concurrence  of  the  cestuis  que  trust  where  they 
were  all    sui  jurisj  or  under  a  power   in   the   trust 


(n)  s  11.  (r)  Act  No.  25  o£  1898,  ss.  3, 

(o)  Coleman  v.  De  Lissa^  6  10,  52. 

N.S.W.R.  Eq.  104,  112.  (s)  51  Vic.  No.  19,  ss.  3,  10,52. 

(p)  Act  No.  4,  1901,  s.  86.  (0   Siim  v.    Thomas,   12  Ad. 

\q)  King  v.  Smith,  Sugd.  V.  &  P.  K.  536. 

App.  No.  15,  p.  1098,  11th  ed.;  («)    Dodkin  v.   Brunt,   L.R 

54  Geo.  III.  c.  16,  s.  4.  6  Eq.  580. 
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deed  (t>).  In  order  to  remedy  some  of  the  incon- 
veniences which  arose,  an  act  of  parliament  was  passed 
in  1852  {w)  giving  certain  powers  to  the  Supreme 
Court  in  Equity,  and  in  1862  another  act  {x)  was  passed 
which  contained  a  general  provision  for  the  appoint- 
ment of  new  trustees,  similar  to  the  powers  which  had 
ordinarily  been  inserted  for  that  purpose  in  well- 
drawn  trust-deeds  (y),  and  extending  to  all  instruments 
executed  or  made  before  as  well  as  after  the  date  of  its 
passing  {z).  These  acts,  with  various  amending  enact- 
ments, have  now  been  all  consolidated  by  the  Trustee 
Act,  1898,  Part  I.  of  which  (a)  confers  these  powers 
upon  trustees^  executors,  and  administrators  in  regard  to 
the  appointment  of  new  trustees.  "Whenever  any 
trustee,  either  original  or  substituted,  and  whether 
appointed  by  the  Court  or  otherwise,  dies,  or  desires  to 
be  discharged  from,  or  refuses,  or  becomes  unfit  or 
incapable  to  act  in  the  trusts  or  powers  in  him  reposed 
before  the  same  have  been  fully  discharged  and  per- 
formed, the  person  nominated  for  that  purpose  by  the 
instrument  creating  the  trust  (if  any),  or,  if  there  be 
no  such  person,  or  no  such  person  able  and  willing  so 
to  act,  the  last  retiring  trustee,  or  the  surviving  or 
continuing  trustee  for  the  time  being,  or  the  acting 
executors  or  administrators  of  the  last  surviving  and 
continuing  trustee,  may,  by  instrument  in  writing, 
appoint  a  new  trustee."  Every  new  trustee  so 
appointed  is  invested  with  the  same  powers  as  if  he 
had  been  originally  nominated  by  the  instrument 
creating  the  trust ;  and  this  power  of  appointing  new 

(r)    Lewin    on     Trusts,   Ch.  {x)  26  Vic.  No.  12,  amended 

XXV.,  XXIX.  by  66  Vic  No.  27,  and  extended 

(w)   The  Trustee   Act,    1852,  by  Act  No.  38,  1897. 

16  Vic.    No.    19,    extended  bv  (y)  26  Vic.  No.  12,  s.  63. 

17  Vic.  No.  4.  iz)  s.  69. 

(a)  Act  No.  4, 1898,  s.  6  (1). 
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trnstees  may  be  exercised  in  cases  where  a  trustee 
nominated  in  a  will  has  died  in  the  life-time  of  the 
testator  (h).  The  same  Trustee  Act,  1898,  likewise 
confers  upon  the  Supreme  Court  in  Equity  power  to 
make  an  order  appointing  a  new  trustee  in  all  cases 
where  it  is  expedient  to  appoint  a  new  trustee,  but  in- 
eipedient,  difficult,  or  impracticable  to  do  so  without 
the  assistance  of  the  Court.  Such  new  trustee  may  be 
appointed  either  in  substitution  for  or  in  addition  to 
any  existing  trustee  or  trustees,  or  although  there  is  no 
existing  trustee  or  trustees  (c).  But  this  enactment  does 
not  give  the  Court  power  to  fill  a  vacancy  in  an  office  of 
referee  created  by  a  will  for  the  decision  of  disputes 
between  trustees  (d).  The  Court  is  also  empowered  to 
appoint  a  new  trustee  in  the  place  of  one  who  has  been 
convicted  of  felony  (e),  and  also  in  every  case  in  which 
the  Court  has  jurisdiction  under  the  act  to  order  a  con- 
veyance of  lands  or  stock,  or  to  make  a  vesting  order  (/). 
And  every  new  trustee  appointed  by  the  Court  has  also, 
as  in  the  case  of  one  appointed  by  trustees,  the  same 
powers  as  if  he  had  been  originally  nominated  a  trustee 
by  the  instrument  creating  the  trust  (y). 

In  regard  to  public  trusts,  within  the  meaning  of  the 
Public  Trusts  Act,  1897,  the  Governor  can  by  notice  in 
the  Gazette  appoint  trustees,  or  additional  trustees,  of 
lands  set  apart  or  dedicated  for  any  public  purpose, 
and  may  by  like  notice  on  good  grounds  remove  any 
trnstees  (A).  A  corporate  body  or  Municipal  Council 
may  be  so  appointed  trustees  (i). 


(J)  ss.  6  (3).  7.      -  (e)  s.  26. 

(c)  s.  25  ;  and  see  Richardson         (/)  s.  27. 
V.  Plomlej/j  16  N.S.W.R.,   Eq.,  (g}  s.  28  (3). 

131. 145.  (/i)  Act  No.  8,  1897,  s.  4  ;  48 

id)  Re  Johnston's  Trusts,  21  Vic.  No.  18,  s.  106. 
N.S.W.R.,  Eq.  6.  (i)  Act  No.  8,  1897,  s.  2. 
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(2).  Vesting    trust   property    in    the    Trustees. 

The  mere  naming  of  a  trustee  is  one  thing  ;  the 
vesting  in  him  of  the  property  subject  to  the  trust  is 
quite  another,  and  unless  the  property  is  so  vested  he 
is  not  effectually  a  trustee  {/).  It  was,  therefore, 
formerly  necessary  that  a  conveyance  of  the  trust 
estate  to  the  newly  appointed  trustee  should  be  exe- 
cuted by  the  surviving  or  continuing  trustees  (k).  But 
by  the  Trust  Property  Act  of  1862  (/)  it  was  provided, 
and  the  Trustee  Act  of  1898  has  re-enacted  (m)  that  so 
often  as  any  new  trustee  is  appointed  without  the 
intervention  of  the  Court  all  the  property  which  for 
the  time  being  is  subject  to  the  trust  in  respect  of 
which  the  new  trustee  is  appointed  shall  by  virtue  of 
the  instrument  of  appointment  and  without  other 
assurance  in  the  law,  become  and  be  legally  and 
effectually  vested  in  such  new  trustees,  either  solely  or 
jointly  with  the  surviving  or  continuing  trustee  as  the 
case  may  require.  The  Court  may  make  a  vesting 
order  in  any  of  the  following  cases  (n),  namely  : — 

(1)  Where  the  Court  appoints,  or  has  by  a  previous 
order  appointed  a  new  trustee  ;  (2)  when  a  trustee 
seised  or  possessed  of  any  land,  or  entitled  to  a  con- 
tingent right  therein  either  solely  or  jointly  with  any 
other  person  is  an  infant,  or  insane,  or  out  of  the 
jurisdiction,  or  cannot  be  found,  (3)  where  it  is  uncer- 
tain who  was  the  survivor  of  two  or  more  trustees 
jointly  seised  or  possessed  of  any  lands  ;  (4)  where,  as 
to  the  trustee  last  known  to  have  been  seised  or 
possessed  of  any  lands  it  is  not  known  whether  he  be 
living  or  dead  ;  (5)  where  there  is  no  heir  or  personal 

O")  Foley\.Wontner,2].&Lyf,  Trust  v. Rossi,  14N.S.W.R.,  Eq. 
245,  248.  186,  196,  et  sqq. 

{k)  Warburton  v.  Sandi/s,  14  (0  26  Vic.  No.  12,  s.  63. 

Sim.  622  ;   C.  of  E,  Property  (m)  Act  No.  4,  1895,  s.  6. 

(w)  s.  29. 
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representative  of  a  trnstee  who  was  seised  or  possessed 
of  land  and  has  died  intestate  as  to  that  land,  or  where 
it  is  not  known  who  is  the  heir,  personal  representative, 
or  devisee  of  a  trustee  who  was  seised  or  possessed  of 
land,  and  has  died ;  (6)  where  a  trustee  has  wilfully 
refused  or  neglected  to  convey  the  lands  after  demand 
made  upon  him  to  convey  ;  and  in  some  other  cases. 
Where  a  vesting  order  is  made  it  has  the  effect  of  duly 
conveying  the  lands  to  the  new  trustee  for  such  estate 
as  by  the  vesting  order  is  directed.  But,  where  the 
land  is  under  the  provisions  of  the  Real  Property  Act 
the  order  will  not  operate  to  transfer  or  otherwise  vest 
the  land  until  the  Registrar-General  has  been  served 
with  an  ofifice  copy  of  the  order,  and  has  duly  entered 
it  in  the  register-book  (o). 

lY.  Law  and  Equity  distinct. 

The  concurrent  existence  of  two  distinct  systems  of 
jurisprudence  was  formerly  a  peculiar  feature  of 
English  law.  On  one  side  of  Westminster  Hall  a  man 
might  have  succeeded  in  his  suit  under  circumstances 
in  which  he  would  undoubtedly  have  been  defeated  on 
the  other  side.  It  is  no  longer  so,  for  the  Supreme 
Court  of  Judicature  Act  of  1873  (p)  amalgamated  all 
the  superior  courts  of  law  and  equity.  But  the  dis- 
tinction still  remains  in  New  South  Wales,  so  that  a 
man  might  succeed  in  the  equitable  jurisdiction  of  the 
Supreme  Court  in  a  case  where  he  would  fail  at  com- 
mon law,  and  viee  versa  ;  for  he  might  have  a  title  in 
equity,  and  not  at  law  (being  a  eestui  que  trust),  or  a 
title  at  law  and  not  in  equity  (being  merely  a  trustee). 
In  the  former  case,  he  would  never  think  of  bringing 

(o)  s.  36;  Act  No.  25,  1900,  (p)  36  &  37  Vic.  c.  66,  amended 

s.  86.    As  to  the  form  of  the  by  38  &  39  Vic.  c.  77,  and  39  &  40 

order  see  Richardson  v.  Plomlep,  Vic .  c.  59. 
15  N.S.W.R.,  Eq.  131,  139. 
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an  action  at  law  ;  in  the  latter  case,  though  he  wonld 
succeed  in  such  an  action,  equity  will  take  care  that 
the  fruits  shall  be  reaped  only  by  the  person  bene- 
ficially entitled.  The  equitable  title  is  therefore  the 
beneficial  one,  but  if  barely  equitable,  it  may  occasion 
the  expense  and  delay  of  a  chancery  suit  to  maintain  it. 
Every  purchaser  of  landed  property  has  therefore  a 
right  Co  a  good  title  both  at  law  and  in  equity  ;  and,  if 
the  legal  estate  should  be  vested  in  a  trustee,  or  any 
person  other  than  the  vendor,  the  concurrence  of  such 
trustee  or  other  person  must  be  obtained  for  the  pur- 
pose of  vesting  the  legal  estate  in  the  purchaser,  or,  if 
he  should  please,  in  a  new  trustee  of  his  own  choosing. 
When  a  person  has  an  estate  at  law,  and  does  not  hold 
it  subject  to  any  trust,  he  has  of  course  the  same  estate 
in  equity,  but  without  any  occasion  for  resorting  to  its 
aid.  To  him,  therefore,  the  doctrine  of  trusts  does  not 
apply.  His  legal  title  is 'sufficient.  The  law  declares 
the  nature  and  incidents  of  his  estate,  and  equity  has 
no  ground  for  interference  {q). 

Partial  amalgamation.  A  step  was  taken  towards 
the  amalgamation  of  law  and  equity  by  the  Common 
Law  Procedure  Act  of  1857,  and  the  Common  Law 
Procedure  Act  of  1899  has  re-enacted  its  provisions, 
which  confer  on  the  Common  Law  jurisdiction  of  the 
Supreme  Court  an  extensive  equitable  jurisdiction. 
The  plaintiff  in  any  action,  except  replevin  and  eject- 
ment, is  allowed  to  claim  a  writ  of  mandamus,  com- 
manding the  defendant  to  fulfil  any  duty  in  the 
fulfilment  of  which  the  plaintiff  is  personally  inter- 
ested (r),  and  by  the  non-performance  of  which  he 
may  sustain  damage  («).     In  all  cases  of  breach  of 


(q)    Brydgea   v.  Brydges^    3 
Ves.  127. 


(r)  Act  No.  21,  1899,  s.  166. 
(«)  s.  166. 
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contract  or  other  injury,  where  the  party  injured  is 
entitled  to  maintain  and  has  brought  an  action,  he  is 
allowed  to  claim,  as  an  auxiliary  to  the  action,  a  writ 
of  injunction  against  the  repetition  or  continuance  of 
such  breach  or  injury  (t).  If  the  defendant  is  entitled 
to  relief  against  the  judgment  on  equitable  grounds,  he 
is  allowed  to  plead,  by  way  of  defence  to  the  action, 
the  facts  which  entitle  him  to  such  relief  (u)  ;  and  the 
plaintiff  may  reply,  in  answer  to  any  plea  by  the 
defendant,  facts  which  will  avoid  such  plea  on  equi- 
table grounds  (v).  But  the  facts  pleaded  are  required 
to  be  such  as  will  entitle  the  person  pleading  them  to 
an  absolute  and  unconditional  injunction  in  equity, 
otherwise  the  plea  will  not  be  allowed  (w).  The 
change  effected  is  not  therefore  so  great  as  might,  at 
first  sight,  have  been  supposed.  On  the  other  hand  the 
Supreme  Court  in  its  equitable  jurisdiction  was  by  the 
Equity  Act  of  1880  (a?)  and  is  still  empowered  to 
award  damages  like  a  Court  of  Law  in  all  cases  of 
injunction  and  specific  performance  (y)  ;  and  the 
amount  of  such  damages  may  be  assessed,  or  any  ques- 
tion of  fact  tried,  by  a  jury  before  the  Court  itself,  or 
by  the  Chief  Judge  in  Equity  without  a  jury  (z).  The 
Court  in  Equity  is  also  empowered  to  take  cognizance 
of  and  to  itself  determine  any  legal  title,  right,  or 
question  that  may  arise  in  any  suit  or  proceeding  in 


(0  s.  176 ;  Kosten  v.  Haigh,  L.R.   1   Q.B.  372 ;    Murphy  v. 

3  S.C.R.  368,  370.  GlasSy  L.R.  2  P.O.  408  ;  Allen  v. 

(u)  s.  98.  Walker,     L.R.    5    Exch.     187  ; 

W  s.  97.  Dibhs  v.  Newcastle  Coal   Co,t 

•  (uj)  Mines  Royal  Societies  v.  1   S.C.R.  248,    254  ;    Devlin  v. 

Magmy,  10  Exch.  489 ;  Wode-  Lmich,  1  S.C  R.  63 ;  Welton  v. 

house  V.  Farebrother,  6  E.  &  B.  Harnett,  7  N.S.W.R.,  74. 

277 ;   Wood  v.  Copper  Miners'  ix)  44  Vic.  No.  18,  s,  32. 

Co.,  17  C.B.  561 ;  FUghtw.  Gray,  (p)  Act  No.  24,  1901,  s.  9. 

3  C.B.,  N.S.  320  ;  Gee  v.  Smart,  (2)  ss.  51,  3. 
8  B.  &  B.  313 ;  Jeffs  v.  Day, 
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eqnity  as  completely  as  if  the  same  had  arisen  in  a 
court  of  law,  and  to  exercise  in  relation  to  such  title, 
right,  or  question,  all  the  powers  of  the  Supreme  Court 
in  its  Common  Law  jurisdiction  (a).  Though  these 
enactments  confer  a  co-ordinate  jurisdiction  to  some 
extent,  yet  they  do  not  bring  about  the  like  amalgama- 
tion of  the  equitable  and  the  common  law  jurisdictions 
as  was  effected  in  England  by  the  Judicature  Act  of 
1873  (b).  Still,  in  cases  of  specific  performance  where 
the  Court  will  not  grant  specific  performance,  but 
thinks  the  plaintiff  entitled  to  damages,  it  will  now 
itself  assess  the  damages  instead  of  leaving  the  plaintiff 
to  recover  them  at  law  (c). 

(a)  s.  8.  (c)    Weilli/  v.    Williams,     16 
(i)36&37Vict.c.66,amende«i  N.S.W.R.  Eq.  190,  195  ;  Cramp- 
by  38  &  39  Vict.  c.  77,  and  39  ton  v.  FosUr,  18  N.S.W.R.   Eq. 
&  40  Vict.  c.  69.  136. 
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CHAPTER  IX. 

OP  THE  USUAL  MODES  OP   ALIENATION 
INTER  VIVOS. 

We  now  resame  the  consideration  of  the  means 
whereby  real  estate  is  by  the  act  of  parties  transferred 
from  one  person  to  another.  These,  it  most  be  ob- 
served, are  of  two  main  classes.  First,  there  are  the 
*' conveyances"  under  what  is  known  as  "the  old 
system,"  or  the  general  law.  Secondly,  there  are  the 
transfers  instituted  and  made  effective  by  local  Acts  of 
Parliament,  such  as  the  Real  Property  Act  (a)  and  the 
Crown  Lands  Acts  (b).  The  present  chapter  will 
therefore  consist  of  two  sections,  in  one  of  which  we 
shall  treat  of  a  conveyance  and  in  the  other  of  a 
transfer. 

Section  I. 

Of  a  Conveyance. 

Of  the  conveyances  in  use  under  the  old  system  we 
have  already  noticed  that  known  as  a  feoffment  (e). 
But  it  is  obvious  that  a  form  of  conveyance  such  as 
this,  which  on  every  change  of  ownership  required 
both  buyer  and  seller  to  resort  to  the  land  and  there 
openly  before  witnesses  go  through  the  ceremony  of 
livery  of  seisin,  would  often  be  felt  as  inconvenient. 
Hence,  as  the  strictness  of  the  feudal  system  began  to 
give  way,    and    alienations    became    more    frequent, 

(a)  26  Vic.  No.  9  ;  Act  No.  25,  (6)  48  Vic.  No.  18.  s.  119. 

1900.  (c)  Ch.  Vll. 
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varions  devices  were  resorted  to  to  avoid  this  incon- 
venience. One  of  these  was  the  compound  transaction 
known  as  Lease  and  Release,  from  which  the  modern 
conveyance  by  release  is  derived. 

I.  Nature  and  Origin  of  Lease  and  Release. 

1.  A  lease  and  release  at  common  law.  From 
the  little  that  has  already  been  said  concerning  a 
lea%efor  yean  (J),  the  reader  will  have  learned  that  the 
lessee  is  let  into  occupation  of  the  premises  leased  for  a 
definite  time.  Livery  of  seisin  was  not  necessary,  but 
entry  hy  the  tenant  was  in  ancient  times  absolutely 
essential  to  make  a  complete  lease  (0).  The  landlord, 
however,  did  not  thereupon  quit  possession  at  once  and 
altogether.  The  law  recognised  him  as  siill  retaining 
the  seisin  or  feudal  possession,  The  difference  is  thus 
apparent  between  a  lease  and  a  feoffment,  in  which 
latter  the  feudal  seisin  was  transferred  and  relinquished. 
But  when  the  tenant  had  thus  gained  a  footing  on  the 
premises,  under  an  express  contract  with  his  landlord, 
he  became,  with  respect  to  the  feudal  possession,  in  a 
different  position  from  a  mere  stranger  ;  for,  he  was 
then  capable  of  accjuiring  such  feudal  possession, 
without  any  formal  livery  of  seisin,  by  a  transfer  or 
conveyance  from  his  landlord,  of  all  the  landlord's 
estate  in  the  premises  (/).  Having  already  entered  by 
the  act  and  agreement  of  his  landlord,  and  under  a 
tenancy  recognised  by  the  law,  there  was  not  the  same 
necessity  for  that  open  delivery  of  the  seisin  to  him,  as 
there  would  have  been  to  a  mere  stranger.  In  his  case, 
indeed,  livery  of  seisin  would  have  been  improper,  for 
he  was  already  in  possession  under  his  lease  (y)  ;  and, 

((i)    Ante    pp.    43,    14,    and  (/)  2  Bl.  Com.  324, 

Chap.  V,  {g)  Litt.  s.  460  ;  Gilb.  Uses  and 

(e)  Litt.  s.  459  ;  Co.  Litt.  270a;  Trusts,  223. 
2  Bl.  Com.  144. 
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as  a  delivery  of  the  possession  of  the  lands  coald  not, 
therefore,  be  made  to  him,  it  was  necessary  that  the 
landlord's  interest  should  be  conveyed  in  some  other 
manner.      Now  the  ancient  common  law   always  re- 
quired that  a  transfer  or  gift  of  every  kind  relating  to 
real  property  should  be   made,   either  by   actual   or 
symbolical  delivery  of  the  subject  of  the  transfer,  or, 
when  this  was  impossible,  by  the  delivery  of  a  written 
document  (A).     But  in  former  times,  as  we  have  seen, 
every  writing  was  under  seal ;  and  a  writing  so  sealed 
and  delivered  is  in  fact  a  deed.     In  this  case,  therefore, 
a  deed  was  required  for  the  conveyance  of  the  land- 
lord's interest  (i).     Such  a  conveyance  by  deed,  under 
the  above  circumstances,  was  termed  a  release^  a  release 
being  "the   conveyance  of  a  man's  interest  or  right 
which  he  hath  to  a  thing  to  another  who  hath  posses- 
sion thereof,  or  some  estate  therein"  (j).     A  lease  and 
release  of  this   kind,  however,  only  partially  got  rid 
of  the  inconvenience  of  going  on  to  the  land.     The 
seller  was  relieved;  but  not  the  purchaser.    For  the 
latter  as  tenant  had  to  enter  before  he  could  receive  the 
release.     This  kind    of    circuitous    conveyance    was, 
however,  occasionally  used  in  early  times  in  England. 
A  lease  was  made  for  one,  two,  or  three  years,  com- 
pleted by  the  actual  entry  of  the  leasee  for  the  express 
purpose  of  enabling  him  to  receive  a   release  of  the 
inheritance,   which    was  accordingly   made   to  him  a 
short  time  afterwards.     A  conveyance  of   this   kind, 
which  is  known  as  a  lease  and  release  at  common  law, 
transferred  the  freehold  of  the  releasor  as  effectually  as 
if  it  had  been   conveyed  by  feoffment  (k).      But  it 


(h)  Co.  Litt.  9a  ;  Doe  d.  Were  ( /)  Bac.  Abr.  tit.  Release. 

nVJ  ^-  &  C.  243,  248.  {k)  2  Sand.  Uses,  74. 

W  Shep.  Touch.  320. 
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would  never  have  come  into  such  general  use  as  a  lease 
and  release  afterwards  did  had  not  a  method  been  f onnd 
oat  of  making  a  lease,  without  the  necessity  of  actual 
entry  by  the  lessee. 

2.  Lease  and  release  under  the  Statute  of  Uses. 
The  Statute  of  Uses  was  the  means  of  rendering  entry 
by  the  lessee  unnecessary.  For  it  enacts,  as  may  be 
remembered,  that  when  any  person  is  seised  of  lands 
to  the  use  of  another,  he  that  has  the  use  shall  be 
deemed  in  lawful  seisin  and  possession  of  the  lands, 
for  the  same  estate  as  he  has  in  the  use.  Now,  besides 
a  feoffment  to  one  person  to  the  use  of  another,  there 
were,  before  this  statute,  other  modes  by  which  a  use 
might  be  raised  or  created,  or,  in  other  words,  by 
which  a  man  might  become  seised  of  lands  to  the  use 
of  some  other  person.  Thus— if,  before  the  Statute  of 
Uses,  a  bargain  was  made  for  the  sale  of  an  estate,  and 
the  purchase  money  paid,  but  no  feoffment  was 
executed  to  the  purchaser,— the  Court  of  Chancery,  in 
analogy  to  its  modern  doctrine  on  the  like  occasions, 
considered  that  the  estate  ought  in  conscience  imme- 
diately to  belong  to  the  person  who  paid  the  money. 
It  therefore  held  the  bargainor  or  vendor  to  be 
immediately  seised  of  the  lands  in  question  to  the  use 
of  the  purchaser  (Z).  This  proper  and  equitable 
doctrine  had  rather  a  curious  effect  when  the  Statute 
of  Uses  came  into  operation  ;  for,  as  by  means  of  a 
contract  of  this  kind,  made  before  the  date  of  the 
Statute,  the  purchaser  became  entitled  to  the  use  of  the 
lands,  so,  after  the  passing  of  the  statute,  and  by  force 
thereof,  he  became  at  once  entitled,  on  payment  of  his 
purchase-money,  to  the  lawful  seisin  and  possession  : 
or  rather,  he  was  deemed  really  to  have  such  seisin 

(0  2  Sand.  Uses,  53 ;    Gilb.   Uses  &  Trusts,  94. 
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and  possession,  so  &r  at  least  as  it  was  possible  to  con- 
sider a  man  in  possession,  who  in  fact  was  not  (m).  It 
consequently  came  to  pass  that  the  seisin  was  thus 
transferred  from  one  person  to  another,  by  a  mere 
bargain  and  sale,  that  is,  by  a  contract  for  sale  and  pay- 
ment of  money  without  the  necessity  of  a  feoffment, 
or  even  of  a  deed  (n)  ;  and,  moreover,  an  estate  in  fee 
simple  at  law  was  thus  duly  conveyed  from  one  person 
to  another  without  the  employment  of  the  technical 
word  heirSf  which  before  was  necessary  to  mark  out  the 
estate  of  the  purchaser  ;  for,  it  was  presumed  that  the 
pnrchase-money  was  paid  for  an  estate  in  fee 
simple  (o)  ;  and  as  the  purchaser  had,  under  his  con- 
tract, such  an  estate  in  the  use,  he  of  course  became 
entitled  by  the  very  words  of  the  statute,  to  the  same 
estate  in  the  legal  seisin  and  possession. 

The  mischievous  results  of  the  statute,  in  this  par- 
ticular, soon  became  evident.  The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  theretofore 
always  laid  so  much  stress,  was  at  once  at  an  Qnd  ;  and 
it  was  perceived  to  be  very  undesirable  that  so  impor- 
tant a  matter  as  the  title  to  landed  property  should 
depend  on  a  mere  verbal  bargain  and  money  payment, 
or  bargain  and  sale,  as  it  was  termed.  An  attempt  was 
accordingly  made  to  secure  publicity  by  another  act  of 
parliament  (p)  passed  in  the  same  year  as  the  Statute 
of  Uses,  and  known  as  the  Statute  of  Inrolments,  which 

(to)  Thus,  he  could  not  main-  Anon..  Cro.  Eliz.  46  ;  Com.  Dig. 

tain  an  action  of  trespass  without  tit.  Uses  (I)  ;  Heelis  v.  Blain, 

being  actually  in  possession,  for  18    C.B.,    N.S.   90  ;    HadfieUTs 

this  action  is  founded  on   the  ca«6,  L.R.,  8  C. P.  306. 

disturbance  of  the  actual  posses-  (n)   Dyer,  229a  ;    Com.  Dig. 

sion,  which  is  evidently  more  tit.  Bargain  &  Sale  (B.   1,    4); 

than  the  Statute  of  Uses,  or  any  Gilb.  Uses  &  Trusts,  197,  475. 

other  statute,  can  give.     Gilb.  (o)  Gilb.  Uses  &  Trusts,  116. 

Uses,  185;  2  Fonb.  on  Equity,  (p)  27  Hen.  VIII.  c.  16,  not 

12 ;  Harrison  v.  Blackburn,  17  in  force  in   New  South  Wales, 

C.B.,  N.S.  678.    See,  however,  H  v.  Eoberts,  1  Legge,  669. 
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required  every  bargain  and  sale  to  be  made  by  deed 
and  entered  on  record  in  a  Court.  This  act,  however, 
spoke  only  of  estates  of  inheritance  of  freehold,  and  was 
silent  as  to  bargains  and  sales  for  a  mere  term  of  years, 
which  is  not  a  freehold.  A  bargain  and  sale  of  lands 
for  a  year  only,  was  not  therefore  affected  by  the 
act  {q),  but  remained  still  capable  of  being  accom- 
plished by  word  of  mouth  and  payment  of  money. 
The  entry  on  the  part  of  the  tenant,  required  by  the 
law,  was  supplied  by  the  Statute  of  Uses  ;  which,  by 
its  own  force,  placed  him  in  legal  intendment  in 
possession  for  the  same  estate  as  he  had  in  the  use,  that 
is,  for  the  term  bargained  and  sold  to  him  (r).  And,  as 
any  pecuniary  payment  however  small  was  considered 
sufficient  to  raise  a  use  («),  it  followed  that  if  A,  a 
person  seised  in  fee  simple,  bargained  and  sold  his 
lands  to  B  for  one  year  in  consideration  of  ten  shillings 
paid  by  B  to  A,  B  became  in  law  at  once  possessed  of 
an  estate  in  the  lands  for  the  term  of  one  year,  in  the 
same  manner  as  if  he  had  actually  entered  on  the 
premises  under  a  regular  lease.  Here  then  was  an 
opportunity  of  making  a  conveyance  of  the  whole  fee 
simple,  without  livery  of  seisin,  entry  or  enrolment. 
When  the  bargain  and  sale  for  a  year  was  made,  A  had 
simply  by  deed  to  release  his  estate  and  interest  in  the 
premises  to  B  and  his  heirs,  and  B  became  at  once 
seised  of  the  lands  for  an  estate  in  fee  simple.  This 
bargain  and  sale  for  a  year,  followed  by  a  release,  is 
the  modern  conveyance  by  lea^e  and  release — a  method 
which  was  first  practised  by  Sir  Francis  Moore,  Serjeant 
at  law,  at  the  request,  it  is  said,  of  Lord  Norris,  in 
order  that  some  of  his  relations  might  not  know  vrhat 

((I)   Gilb.   Uses,  214,   502  ;   2  (r)  Gilb.  Uses,  223. 

Sand.  Uses,  75.  («)  2  Sand.  Uses,  57. 
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conveyance  or  settlement  he  should  make  of  bis 
estate  (t) ;  and  although  the  efficiency  of  thU  method 
was  at  first  doubted  («),  it  was  for  more  than  two 
centuries,  the  common  means  of  conveyiHg  lands  in 
England.  It  will  be  observed  that  the  bargain  and 
sale  (or  lease,  as  it  is  called)  for  a  year  derived  its  eflfect 
from  the  Statute  of  Uses.  The  release  was  quite  in- 
dependent of  that  statute,  having  existed  long  before 
it,  and  being  as  ancient  as  the  common  law  itself  (r). 
The  Statute  of  XJfces  was  employed  in  the  conveyance 
by  lease  and  release  only  for  the  purpose  of  giving  to 
the  intended  releasee,  without  his  actually  entering  on 
the  lands,  such  an  estate  as  would  enable  him  to  receive 
the  release.  When  this  estate  for  one  year  was 
obtained  by  the  lease,  the  Statute  of  Uses  had  per- 
formed its  part,  and  the  fee  simple  was  conveyed  to 
the  releasee  by  the  release  alone.  The  release  would, 
before  the  Statute  of  Uses,  have  conveyed  the  fee 
simple  to  the  releasee,  supposing  him  to  have  obtained 
by  entry  that  possession  for  one  year,  which,  after  the 
statute,  was  given  him  by  the  lease.  After  the  pasHirig 
of  the  Statute  of  Frauds  (w)  it  became  necessary  that 
every  bargain  and  sale  of  lands  for  a  year  should  be 
put  into  writing,  as  no  pecuniary  rent  was  ever 
reserved,  the  consideration  being  usually  five  shillings, 
the  receipt  of  which  was  acknowledged,  though  in  fact 
it  was  never  paid.  And  the  bargain  and  sale,  or  lease 
for  a  year,  was  usually  made  by  deed,  though  this  was 
not  absolutely  necessary.     It  was  generally  dated  the 


(0  2  Prest.  Conv.  219.  (t?)  Sugd.  note  to  Gilb.  Uses, 

(«)  Sugd.  note  to  Gilb.  Uses,  22y. 

p.  328  ;    2   Prest.    Conv.    231 ;  (m?)  29  Car.  II.  c.  3. 
2  Fonb.  Eq.  12. 
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day  before  the  date  of  the  release,  though  executed  on 
the  same  day  as  the  release,  immediately  before  the 
execution  of  the  latter. 

This  cumbrous  contrivance  of  two  deeds  to  every 
purchase  was  in  constant  use  in  England,  and  conse- 
quently became  a  frequent  method  of  conveyance  in 
this  country  in  early  times.  Occasionally,  however, 
one  deed  only  was  used  here,  the  execution  of  the  lease 
separately  being  dispensed  with,  and  the  conveyance 
containing  first  a  grant  of  a  lease  or  a  bargain  and  sale, 
and  afterwards  a  release.  This  form  seems  to  have 
been  in  accordance  with  the  law  and  practice  in 
Ireland  at  that  time  (x).  Its  validity  was  contested  in 
1847,  in  respect  of  a  deed  made  in  1832,  and  was 
upheld  by  the  Supreme  Court  (y). 

3.  Lease  rendered  unnecessary.  In  1842,  how- 
ever, there  had  been  passed  an  Act  which  made  a 
release  alone  sufficient  and  made  the  recital  or  mention 
of  a  lease  conclusive  evidence  of  its  prior  execution  (0). 
These  provisions,  though  repealed  by  the  Registration 
of  Deeds  Act  of  1843  (a),  were  re-enacted  by  that 
Act  {b)  and  also  by  the  Conveyancing  Act  of  1898, 
which  now  provides  (c)  that  every  deed  or  instrument 
of  release  executed  after  the  passing  of  the  Act  shall 
be  as  effectual  as  if  the  releasing  parties  who  have 
executed  the  same  had  also  executed  a  lease  or  bargain 
and  sale  for  a  year  for  giving  effect  to  such  release, 
although  no  such  lease  or  bargain  and  sale  has  been 
executed  ;    and  the  recital  or  mention  of  a  lease  or 


(a;)  See  Burton's  R.P.  195  n,  (a)   7  Vic.  No.    16,  now   re- 

606.  pealed. 

(j/)  Doe  d.  Aspmxjoall  v.  Os-  ib)  s.  26. 

borne,  1  Legge,  422.  (c)  Act  No.  17, 1898,  s.  32. 

iz)  5  Vic.  No.  21,  s.  21,  based 
apparently  on  4  &  6  Vic.  c.  21. 
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bargain  and  sale  in  a  release  executed  before  the  let 
^y  of  January,  1844  (i),  shall  be  conclusive  evidence 
of  the  execution  of  such  lease  or  bargain  and  sale. 

^  Limitation   of    the    Estate.      The  legal    seisin 
boing  thus  capable   now   of   being  transferred  by  a 
deed  of  release  there  is  still  the  same  necessity  as  in 
the  case  of  a  feoflEment  that  the  estate  which    the 
purchaser  is  to  take  should  be  marked  out  {e).     If  he 
has  purchased  an  estate  in  fee  simple,  the  conveyance 
inost  be  expressed  to  be  made  to  him  and  hit  heirs  ; 
for  the  construction  of  all   conveyances,   wills  only 
excepted,  is  in  this  respect  the  same  ;  and  a  convey- 
ance to  the  purchaser  simply,  without  these  words, 
would  merely  convey  to  him  an  estate  for  his  life,  as  in 
the  case  of  a  feoffment  (/).    In  this  case  also,  as  well 
as  in  a  feoffment,  it  is  the  better  opinion  that,  in  order 
to  give  permanent  validity  to  the  conveyance,  it  is 
necessary  either  that   a  consideration  should  be  ex- 
pressed in  the  conveyance,  or  that  it  should  be  made 
to  the  use  of  the  purchaser  as  well  as  unto  him  (y).     For 
a  lease  and  release  was  formerly,  and  a  deed  of  release  is 
now,  as  much  an  established  conveyance  as  a  feoffment ; 
and  before  the  Statute  of  Uses  the  rule  was  that  any 
conteyance^  and  not  a  feoffment  particularly,  made  to 
another  without  any  consideration,  or  any  declaration 
of  uses,  should  be  deemed  to  be  made  to  the  use  of  the 
party  conveying.      In  order,   therefore,  to  avoid  any 
such  construction,   and  so  to  prevent  the  Statute  of 
Uses  from    immediately    undoing  all    that    has  been 
done,  it  is  usual  to  express,  in  every  conveyance,  that 
the  purchaser  shall  hold,  not  only  untOy  but  unto  and  to 
the  use  ej\  himself  and  his  heirs. 

id)   The    day  when  the  Act  (/)  ibid. 

7  Vic.  No.  16  took  effect.  {y)  2  Sand.  Uses,  77-84;  Sugd. 

(c)  Shep.  Touch.  327.  note  to  Gilb.  Uses,  233. 
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5.  Conveyance  to  Uses.  A  conveyance  might  also 
have  been  made  by  lease  and  release,  as  well  as  by  a 
feoffment,  to  one  person  and  his  heirs,  to  the  use  of 
some  other  person  and  his  heirs  ;  and,  in  this  case,  as 
in  a  similar  feoffment,  the  latter  person  took  at  once 
the  whole  fee  simple,  the  former  being  made,  by  the 
Statute  of  Uses,  merely  a  conduit-pipe  for  conveying 
the  estate  to  him.  This  extraordinary  result  of  the 
Statute  of  Uses  is  continually  relied  on  in  modern 
conveyancing.  It  is  found  particularly  advantageous 
as  a  means  for  avoiding  a  rule  of  law,  that  a  man 
cannot  make  any  conveyance  to  himielf.  Thus,  if  it  were 
wished  to  make  a  conveyance  of  lands  from  A,  a  person 
solely  seised,  to  A  and  B  jointly,  this  operation  could 
not,  before  the  Statute  of  Uses,  have  been  effected  by 
less  than  two  conveyances ;  for  a  conveyance  from  A 
directly  to  A  and  B  would  pass  the  whole  estate  solely 
to  B  (A).  It  would,  therefore,  have  been  requisite  for 
A  to  make  a  conveyance  to  a  third  person,  and  for  such 
person  then  to  re-convey  to  A  and  B  jointly.  And 
this  was  the  method  actually  adopted,  under  similar 
circumstances,  with  respect  to  leasehold  estates  and 
personal  property,  which  are  not  affected  by  the 
Statute  of  Uses,  until  1862,  when  an  Act  was  passed 
empowering  any  person  to  assign  personal  property, 
including  chattels  real,  directly  to  himself  jointly  with 
another  (J)  ;  but  this  enactment  does  not  extend  to 
freeholds.  If  the  estate  be  freehold,  and  not  under  the 
Real  Property  Act,  A  must  convey  to  B  and  his  heirs, 
to  the  use  of  A  and  B  and  their  heirs  ;  and  a  joint 
estate  in  fee  simple  will  immediately  vest  in  them  both. 

Qi)    Perkins,  s.  203  ;    Hayes      on  a  joint  account,  Faulkner  v. 
Conv.  Ch.    IV.   p.    111.      So   a      Lo?re,  2  Ex.  Rep.  696. 
man    cannot    covenant  to   pay  (J)  26  Vic.  ^fo.  12,  s.  22,  re- 

money  to  himself  and  another      pealed  but  re-enacted  by  Conv. 

and  L.P.  Act  of  1898,  s  34. 
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Suppose,  again,  a  person  should  wish  to  convey  a  free- 
hold estate  to  another,  reserving  to  himself  a  life 
iuterest, — he  would  without  the  aid  of  the  Statnte  of 
Uses  be  unable  to  accomplish  this  result  by  a  single 
deed  (k).  But  by  means  thereof  he  may  now  make  a 
conveyance  of  the  property  to  the  other  and  his  heirs, 
to  the  ute  of  himself  (the  conveying  party)  for  his  life, 
ani  from  and  immediately  after  his  decease,  to  the  U9e 
of  the  other  and  his  heirs  and  assigns.  The  conveying 
party  will  thus  become  seised  of  an  estate  only  for  his 
life,  and  after  his  decease  an  estate  in  fee  simple  will 
remain  for  the  other. 

6.  Precedent.  The  reader  will  now  be  in  a  situation 
to  understand  an  ordinary  purchase  deed  of  the  sim- 
plest kind,  with  a  specimen  of  which  he  is  accordingly 
liere  presented  :— 

"This  Indenture  made  the  day  of 

"in  the  year  of  our  Lord  one  thousand  nine  hundred 

''and  Between  a.  B.  of  Darlinghurst  in  the 

'City  of  Sydney  esquire  of  the  one  part  and  C.  D.  of 

' '^'arramatta  in  the  County  of  Cumberland  orchardist 

*ot  the  other  part    WHEREAS  by  indenture  of  release 

*  bearing  date  the  second  day  of  January  1880  made 

** between  E.  F.  of  the  one  part  and  the  said  A.  B.  of 

the  other  part  for  the  consideration  therein  mentioned 

^"^    ttiessuage   lands  and  hereditaments    hereinafter 

described  with  the  appurtenances  thereto  were  con- 

^eyed  unto  and  to  the  use  of  the  said  A.  B.  his  heirs 

^^^    assigns  for  ever    And  whereas  the  said  A,  B. 


HitL^?'"*'ins,  ss.  704,  706;    Youle  v.  JotieSy  13  M.   &   W.,  634; 
"»ycs  Conv.  Ch.  IV.  p.  HI. 
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*^  hath  contracted  with  the  said  C.  D.  for  the  absolute 
''sale  to  him  of  the  inheritance  in  fee  simple  in 
''possession  of  and  in  the  said  messuage  lands  and 
*'  hereditaments  with  the  appurtenances  free  from  all 
"  incumbrances  for  the  sum  of  £  Now  THIS 

"Indenture  witnbsseth  that  in  pursuance  of  the 
"said  contract  and  in  consideration  of  the  sum  of 
"  £  of  lawful  British  money  paid  by  the  said 

"  C.  D.  to  the  said  A.  B.  on  or  before  the  execution  of 
"  these  presents  in  full  for  the  absolute  purchase  of  the 
"  fee  simple  in  possession  free  from  incumbrances  of 
*'  the  hereditaments  hereinafter  described  the  receipt  of 
"which  sum  the  said  A.  B.  doth  hereby  acknow- 
"  ledge  and  from  the  same  doth  acquit  release  and 
"  discharge  the  said  G.  D.  his  heirs  executors  adminis- 
"  trators  and  assigns  He  the  said  A.  B.  HATH  granted 
"  bargained  sold  aliened  released  and  confirmed  and  by 
"these  presents  DOTH  grant  bargain  sell  alien  release 
"  and  confirm  unto  the  said  C.  D.  ALL  that  messuage 
^'  or  tenement  situate  lying  and  being  at 
"  commonly  called  or  known  by  the  name  of 
"  (Jure  deicribe  the  parcels  or  premiiesj  TOGETHER 

"  with  all  and  singular  the  buildings  ways  water- 
"  courses  rights  easements  and  appurtenances  what- 
*' soever  thereunto  belonging  or  usually  held  used 
"occupied  or  enjoyed  therewith  AND  all  the  estate 
"interest  right  title  claim  and  demand  of  the  said 
"  A.  B.  in  to  or  upon  the  said  hereditaments  and  pre- 
"  mises  or  any  part  thereof  TO  HAVE  AND  TO  HOLD 
"  the  said  hereditaments  and  premises  hereinbefore 
'described  and  all  and  singular  other  the  premises 
"  hereby  granted  and  released  or  intended  so  to  be  with 
"  their  and  every  of  their  rights  members  and  appur- 
"tenances  unto  the  said  C.  D.  and  his  heirs  To  the 
"  use  of  the  said  G.  D.  his  heirs  and  assigns  for  ever." 
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[Then   follow   covenants  by  the  vendor  with   the 
purchaser , 

1.  For  the  title^  i.e.,  that  he  has  good  right  to  conf>eg 

2.  For  quiet  enjoyment  by  the  purchaser 

3.  For  freedom  of  the  premises  from  incumbrances 

L  For  further  assurance,  i.e.y  that  the  vendor  and  his 

heirs  will  make  all  such  further  conveyances  as 

may  be  reasonably  required^ 

"In  witness   whereof  the  said   parties    to    these 

'^  presents  have  hereunto  set  their  hands  and  seals  the 

"  (lay  and  year  first  above  written." 


To  the  foot  of  the  deed  are  appended  the  seals  and 
signatures  of  the  parties  ;  also  an  attestation  by  the 
witnesses,  of  whom  it  is  very  desirable  that  there 
should  be  two,  though  the  deed  would  not  be  void 
without  any  (I).  And  at  the  foot  or  on  the  back  is  a 
farther  receipt  (m)  for  the  purchase  money.  On  the 
face  of  the  deed  («)  will  be  observed  the  proper  stamp 
impressed  thereon  (o),  without  which  it  is  inadmis- 
sible in  evidence  except  upon  payment  of  a  fine  in 
addition  to  the  stamp  duty  (p).  The  stamp  duty  on 
purchase  deeds  is  at  the  rate  of  one-half  per  cent.,  or 
five  shillings  per  fifty  pounds,  on  the  amount  or  value 
of  the  consideration  for  the  sale,  according  to  the  table 
below,  as  set  forth  in  the  second  schedule  to  the  Stamp 

(0  2  Bl.  Com.  307,  308.  (n)   Act   No.  27.   1898,  s.   9. 

{m)  This  practice  is  of  com-  The  deed  must  be  so  engrossed 

-.„M«|vely  modern    date.      See  as  to  provide  for  this, 

pa^dl'  ^7g  .  3  ^ji^   112  ;  2  Sand.  (o)  s.  20. 

2if^'ll8 ;  3  Prest.  Abs.  15.  (p)  ss.  15, 14. 
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Duties  Act  of  1898  (q).  And  no  u 
be  registered  or  be  capable  of  bein| 
Court  or  office  (r). 

7.  Registration.  It  is  important  t! 
be  registered  as  soon  as  possible  a 
for,  as  will  be  more  fully  explain 
instruments  (wills  excepted)  affec 
hereditaments,  which  are  executed 
and  for  valuable  consideration  and 
take  priority  not  according  to  the 
but  according  to  the  priority  of  the 
only  (t).  The  copy  for  registrar 
required  by  statute  to  be  of  the  size 
in  length  by  twelve  inches  in  breadi 
clear  margin  or  border,  without  wri 
either  side,  of  the  breadth  of  tw 
whole  of  its  length  (i*).  This,  1 
repealed,  and  the  size  and  form  m 
the  Registrar-General  may  from 
scribe  («).  No  copy  having  there 
interlineations  will  be  received  int 
unless  such  erasure  or  interlineatioi 
margin  opposite  thereto  by  the  sigi 
the  person  certifying  on  oath  to  th< 
ness  of  the  copy  (w). 

(5)  Conveyance  or  Transfer  on  the  sale  01 

Where  the  amount  or  value  o 
sideration  does  not  exceed  £ 
Exceeds  £50  and  .,  „  „  £1 
For  every  £100  and  also  for  an; 
part  of  £100  of  such  amount 
Conveyance  of  any  other  kind 

charged       

(/•)  Act  No.  27,  1898,  s.  23.  (a)  7  V 

(«)  Part  IV.  CtO  Ac 

(O  Act  No.  22,  1897,  s.  12.  [w)  s. 
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8.  Formal  style  and  similarity  of  deeds.  From  the 
specimen  before  him,  the  reader  will  be  struck  with  the 
stiff  and  formal  style  which  characterises  legal  instru- 
ments ;  but  the  formality  to  be  found  in  every  properly 
drawn  deed  has  the  advantage,  that  the  reader  who  is 
acquainted  with  the  usual  order  knows  at  once  where 
to  find  any  particular  portion  of  the  contents  ;  and,  in 
matters  of  intricacy,  which  must  frequently  occur,  this 
facility  of  reference  is  of  incalculable  advantage.  The 
framework  of  every  deed  consists  of  but  one,  two,  or 
three  simple  sentences,  according  to  the  number  of 
times  that  the  teitatum,  or  witnessing  part,  "  Now  this 
Indenture  witnesseth,"  is  repeated.  This  testatum  is 
always  written  in  large  letters ;  and,  though  there  is  no 
limit  to  its  repetition  (if  circumstances  should  require 
it),  yet,  in  the  majority  of  cases,  it  occurs  but  once  or 
twice  at  the  most.  In  the  example  above  given,  it  will 
be  seen  that  the  sentence  on  which  the  deed  is  framed 
is  as  follows: — "This  Indenture,  made  on  such  a  day 
between  such  parties,  witnesseth,  that  for  so  much 
money  A  6  doth  grant,  bargain,  sell,  alien,  release,  and 
confirm  certain  premises  unto  and  to  the  use  of  C  D 
and  his  heirs."  After  the  names  of  the  parties  have 
been  given,  an  interruption  occurs  for  the  purpose  of 
introducing  the  recitals,  when  it  is  considered  neces- 
sary to  insert  them  ;  and  when  the  whole  of  the 
introductory  circumstances  have  been  mentioned,  the 
thread  is  resumed,  and  the  deed  proceeds,  **  Now  this 
Indenture  witnesseth."  The  receipt  for  the  purchase- 
money  is  again  a  parenthesis  ;  and  soon  after  comes  the 
description  of  the  property,  which  further  impedes  the 
progress  of  the  sentence,  till  it  is  taken  up  in  the 
habendum,  "  To  have  and  to  hold,"  from  which  it 
uninterruptedly  proceeds  to  the  end.  The  contents  of 
deeds,  embracing  as  they  do  all  manner  of  transactions 
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between  man  and  man,  mast  n 
varied,  and  special  circumstan 
make  their  provisions  more  int 
simple  conveyance  given  above 
same  order  is  preserved  as  nc 
names  of  all  the  parties  are  ii 
beginning :  then  follow  recital 
sidered  necessary,  either  of  facti 
in  hand,  or  preliminary^  stating 
done  ;  then,  the  testatum^  contai: 
of  the  deed,  or  the  words  whic 
of  which  the  deed  is  the  witr 
this,  if  the  deed  relate  to  prop 
or  description  of  the  property, 
reference  to  some  deed  alread 
habendum  showing  the  estate  t 
uses  and  trusts,  if  any  ;  and,  '. 
provisoes  and  covenants,  as  ma 
special  circumstances  of  the  case 
not  a  single  stop  is  to  be  found, 
so  framed  as  to  be  independen 
one  would  wish  the  title  to  his  e 
insertion  of  a  comma  or  a  semic 
ment  of  sentences,  and  now  an 
portant  words,  which  serve  as  la 
conspicuous  by  capitals.  By 
practised  eye  at  once  collects  ti 
same  time,  the  absence  of  sto 
impossible  materially  to  alter  t 
without  the  forgery  being  discov 
The  adherence  of  lawyers,  b; 
the  same  mode  of  framing  their  < 
a  great  similarity  in  the  outward 
and  the  eye  of  the  reader  is  con 
same  capitals,  such  as  "This  '. 
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WHEREAS",  "  Now  THIS  INDBNTURB  WITNESSETH", 
*'To  HAVE  AND  TO  HOLD",  &c.  This  similarity  of 
appearance  seems  to  have  been  mistaken  by  some  for  a 
sameness  of  contents, — an  error  for  which  any  one  but 
a  lawyer  might  perhaps  be  pardoned.  Purchase  deeds 
are  continually  liable  to  a  multitude  of  variations.  In 
the  midst  of  this  variety,  the  adoption,  as  nearly  as  pos- 
sible,  of  the  same  framework,  is  a  great  saving  of 
trouble,  and  consequently  of  expense  ;  but  so  long  as 
the  power  of  alienation  possessed  by  the  public  is 
exercisable  in  such  a  variety  of  ways,  and  for  such  a 
multitude  of  purposes  as  is  now  permitted,  so  long  will 
the  conveyance  of  landed  property  call  for  the  exercise 
of  learning  and  skill,  and  so  long  also  will  it  involve 
the  expense  requisite  to  give  to  such  learning  and  skill 
its  proper  remuneration.  For  the  labour  of  a  lawyer 
is  very  different  from  that  of  a  copyist  or  printer.  It 
consists  first  and  chiefly  in  acquiring  a  minute 
acquaintance  with  the  principles  of  the  law,  then  in 
obtaining  a  knowledge  of  the  facts  of  any  particular 
case  which  may  be  brought  before  him,  and  lastly  in 
practically  applying  to  such  case  the  principles  he  has 
previously  learnt.  In  former  times  it  was  for  the  last 
and  least  of  these  items  alone  that  he  obtained  any 
direct  remuneration  ;  for  deeds  were  then  paid  for  by 
the  length,  without  any  regard  to  the  principles  they 
involved,  or  to  the  intricacy  or  importance  of  the  facts 
to  which  they  might  relate.  More  than  this,  the  rate 
of  payment  was  fixed  so  low,  that  no  man  of  education 
could  afford  for  the  sake  of  it,  first  to  ascertain  what 
sort  of  instrument  the  circumstances  might  require, 
and  then  to  draw  a  deed  containing  the  full  measure 
of  ideas  of  which  words  are  capable.  The  consequence 
of  this  false  economy  on  the  part  of  the  public  was, 
that  certain  well  known  and  long  established  lengthy 
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forms,  full  of  synonyms  an 
current  among  lawyers  as  eomm 
which  ideas  were  diluted  unti 
sufficient  length  to  ensure  ade 
the  practitioner.  However, 
1847  (a?)  the  law  relating  to 
attorneys  and  solicitors  was  alte 
bill  for  preparing  or  drawing 
other  document,  the  taxing  offic 
estimating  the  proper  sum  to 
transaction,  to  consider  the  skil 
employed,  and  the  expense  and 
in  the  preparation  thereof  (y' 
former  state  of  the  law  led  to  th( 
amount  of  verbiage  in  legal 
student  should  be  careful  not 
that  formal  and  orderly  style 
lawyer's  perusal  of  deeds,  or  wit 
is  often  necessary  to  exactness 
aid  of  stops.  The  form  of  a  pu 
been  given  above,  is  disencu 
verbiage,  whilst,  at  the  same 
regular  and  orderly  arrangem 
similar  conveyance  in  the  old 
forms  will  be  found  in  the  j 
present  day,  however,  these  forn 
To  return  :  A  lease  and  rele 
innocent  conveyance  ;  for  when 
and  the  Statute  of  Uses,  the  pu 
put  in  possession,  he  obtained 
release  ;  and  a  release  never  o 
feoffment  occasionally  did  (a),  I 

X)  11  Vic.  No.  33.  (2 

(j/)  Act  No.  22,  1898,  s.  31.  (a 
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which  may  lawfully  and  rightly  be  conveyed  (b). 
Thus,  if  one  who  is  a  tenant  merely  for  hia  own  life 
should,  by  a  lease  and  release,  purport  to  convey  to 
another  an  estate  in  fee  simple,  his  own  life  interest 
only  would  pass,  and  no  injury  would  be  done  to  the 
reversioner.  The  operative  words  usually  employed 
in  a  release  are  "  grant,  bargain,  sell,  alien,  release  and 
confirm"  (<?).  Sometimes  the  word  "  convey"  is  sub- 
stituted for  the  word  **  confirm." 

II.  Other  modes  of  conveyance.  Although  a 
release  is  the  most  usual  form  of  conveyance  there  are 
other  methods,  which  though  not  so  much  in  use  have 
yet  not  been  abolished. 

1.  Bargain  and  sale.  An  estate  in  fee  simple  has 
frequently  been  conveyed  by  a  Bargain  and  Sale  (d)  by 
deed  duly  registered.  Such  a  deed  could  not  be  made 
effective  by  enrolment  pursuant  to  the  statute  Hen. 
VIII.  c.  16  (e)  already  mentioned  ;  but  such  publicity 
as  was  afforded  by  that  statute  has  been  provided  for 
by  local  legislation  (/)  by  means  of  the  Registration  of 
Deeds  Acts  (j).  When  a  bargain  and  tale  is  employed, 
the  whole  legal  estate  in  fee  simple  passes,  as  we  have 
seen,  by  means  of  the  Statute  of  Uses, — the  bargainor 
becoming  seised  to  the  use  of  the  bargainee  and  his 
heirs.  A  bargain  and  sale  therefore  cannot,  like  a 
lease  and  release,  be  made  to  one  person  to  the  use  of 
another ;  for,  the  whole  force  of  the  Statute  of  Uses  is 
already  exhausted  in  transferring  the  legal  estate  in  fee 


(6)  Litt.  s.  600  ;  Co.  Litt.  328a;  should  be  recorded  in  one  of  the 

2  Sand.  Uses  77,  64.  courts  at  Westminster. 

(c)   Burton's   Real    Pr.    212 ;  (/)  R.  v.  Roberts,   1  Leggc, 

Butler's  Co.  Litt.  384  a.n  1.  544,  669. 

id)  Preface  to  Oliver's  Real  (g^  6  Geo.  IV.  No.  22 ;  5  Vic. 

Estate  Acts,  p.  xiii.  No.  21 ;  7  Vic.  No.  16  ;  No.  22, 

(«)  The  Statute  of  Inrolments,  1897. 
which  required  that  the  deed 
0 
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simple  to  the  bargainee  ;  so 
be  a  use  upon  a  use,  void  at 

2.  Appointment.  An  ap 
a  power  of  appointment,  ii 
ance.  Powers  of  appointm< 
on  (h). 

3.  Covenant  to  stand  s< 
seised  to  the  use  of  another, 
or  marriage  (t)  is  a  form 
employed.      But  however 
practice  its  use  has  never  be 

(70  See  Part  II.,  Ch.  III. 
(t)    See  Doe   d.    Daniell   v. 
Woodroffe,    10    M.  &  W.   608; 
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Section  II. 

Of  a  Trafufer. 

A  transfer  is  a  mode  of  alienation  provided  for  by 
certain  acts  of  parliament,  viz.,  The  Real  Property  Act, 
the  Crown  Lands  Acts,  and  the  Mining  Acts.  Under 
the  first-named  the  document  is,  strictly  speaking,  a 
memorandum,  or  instrument,  of  transfer  (a),  but  in 
ordinary  language  it  is  frequently  spoken  of  merely  as 
a  transfer.  The  form  given  by  the  Crown  Lands 
Acts  (J),  and  also  that  provided  by  the  Mining  Act  (c) 
is  referred  to  both  in  the  acts  themselves  and  in  the 
regulations  thereunder  as  simply  a  transfer.  These 
respective  documents  are,  however,  very  widely  dif- 
ferent in  several  respects,  and  it  will  be  convenient  to 
consider  them  separately,  taking  them  in  the  order 
above-named. 

I.  A  Transfer  under  the  Real  Property  Act. 

The  process  by  which  real  property  may  be  alienated 
under  the  general  law  or  old  system  of  conveyancing 
has  long  been  recognised  as  being  frequently  very 
cumbrous  and  burdensome  (i).  Accordingly,  in  1857, 
a  proposal  for  a  simpler  method  was  made  in  South 
Australia  by  Sir  Robert  Torrens.  His  system  was 
adopted  there  by  legislation,  and  rapidly  sprang  into 
favour.  It  has  since  been  adopted  by  all  the  other 
Australian  States.    In  New  South  Wales  this  was  done 

(a)  Act  No.  25. 1900,  ss.  46,  50.  (d)  Exp,  Hamilton,  3  S.C.R. 

(6)  18  Vic.  No.  18,  ss.  119, 120.      311. 
(c)  37  Vic.  No.  18. 
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by  the  Real  Property  Act  of  18( 
amending  acts  (/)  has  now  been 
dated  by  the  Real  Property  Act  of 
It  should  be  borne  in  mind  1 
ancing  acts  purely,  and  were  not 
the  ordinary  rules,  either  of  law 
land,  merely  because  it  is  brought 
conveyancing.  The  principles  ai 
under  this  act  as  they  are  as  to  lai 
law  has  one  sole  object— that  of 
cess  by  which  real  property  ma 
According  to  it  the  word  **  transfe 
ing  of  any  estate  or  interest  in 
whether  for  valuable  considerati 
When  any  such  land  or  any  estate 
to  be  transferred,  or  any  easemeni 
transferred,  a  memorandum  of  t 
whereby  such  transfer  or  creatic 
the  schedules  to  the  act  four  f< 
provided,  viz.,  one  for  a  freehold 
leasehold,  a  third  for  a  mortgage 
for  the  transfer  by  a  mortgagee  of 
to  mortgage  (k).  These  forms 
necessary,  and  by  means  of  then 
to  himself  jointly  with  any  othe 
of  appointment  may  be  created 
estates  limited,  whether  by  rem 
without  limiting  any  use  or  ex( 
ment  (m).  In  short,  land  can  be  ( 
act  with  greater  simplicity,  and  as 
as  under  the  old  system  of  convey 

(g)  26  Vic.  No.  9.  (A) 

(/)  36  Vic.  No.  7  ;    41   Vic.  (t) 

No.  18  ;  56  Vic.  No.  16  ;  67  Vic.  (^0 

No.  7  ;  Act  No.  47,  1897.  (Z) 

(g)  Exp.  Hamilton.  3  S.C.R.  N.S.W 

311 ;  In  re  Premier  &c.  Asso-  (m) 

ciaiion,  25  V.L.R.  at  p.  79. 
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The  forms  of  transfer  provided  by  the  Act  consist  of 
bat  one  sentence,  and  are  similar  to  each  other  in 
general  outline.  The  first  one,  that  for  a  freehold 
estate,  is  as  follows  : — 

I,  being  registered  as  the  proprietor 

of  an  estate  in  fee  simple  in  the  land  hereinafter 
described,  subject  however  to  such  encumbrances, 
liens,  and  interests  as  are  notified  by  memorandum 
underwritten  or  endorsed  hereon,  in  consideration  of 
pounds,  paid  to  me  by  ,  the 

receipt    whereof    1   hereby   acknowledge,    do  hereby 
transfer  to  the  said  all  my  estate  and 

interest,  as  such  registered  proprietor,  in  all  that  piece 
of  land  containing  ,  situate  in 

,  being  ('*  the  whole"  or  "  part," 
as  the  case  may  be)  of  the  land  comprised  in  ("  Crown 
Grant,"  or  "  certificate  of  title")  dated  , 

registered  volume  No.        ,  folio 

In  witness  whereof  I  have  hereunto  subscribed 
my  name,  at  ,  the 

day  of  ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and 

Transferror. 
Signed  in  my  presence  by  the 

said  ,  who  is 

personally  known  to  me.  \  (Signed) 
Accepted,  and  I  hereby  certify  this  transfer  to  be 
correct  for  the  purposes  of  the  Real  Property  Act, 
1900. 

Transferee. 
Signed  in  my  presence  by  the" 

said  ,  who  is 

personally  known  to  me 
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From  the  foregoing  form  it  -w 
no  recitals,  but  that  a  transfer 
person  with  the  mention  of  i 
his  name,  residence,  occupatic 
which  are  given  in  full  ;  and  t! 
respect  of  which  he  is  registei 
any  interests  to  which  that  esta 
consideration  for  which  the  tra 
stated  and  the  person  by  wh< 
paid,  whose  name,  residence, 
designation  must  be  given.  If 
his  age  should  be  stated,  and  a 
as  to  date  of  birth  should  accon 
it  is  forwarded  for  registrat 
woman,  the  name,  residence, 
husband  should  be  stated, 
the  receipt  of  the  consideratic 
words  of  transfer  and  the  name  < 
is  no  need  for  words  of  limits 
description  of  him  as  transfe 
his  heirs,  executors,  adminis 
The  name  of  the  transferee  is 
of  the  M/a<tf  which  he  is  to  take, 
and  a  registration  reference  th 
are  sufficient  if  the  whole  Ian 
cate  is  to  be  transferred  ;  but 
ferred  a  description  and  plai 
may  be  inserted  with  this  prefi 
the  plan  hereon  (or  annexed  h 
follows,  viz.  : —  ." 

already  been  deposited,  a  refei 
allotment  and  number  of  plai 


(/i)  Act  No.  25, 1900,  s.  33  (2).  ( 

(o)  s.  3  (6). 
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After  these  references  there  should  be  also  set  forth 
any  right  of  way,  or  easement,  or  description,  which 
is  not  fully  disclosed  either  in  the  principal  descrip- 
tion or  in  the  under-written  memorandum  of  incum- 
brances ;  and  also  any  provision  in  addition  to,  or 
modification  of,  the  covenants  implied  by  the  Act  (q). 

At  the  close  comes  the  witnesMing  clause  with  the  date 
of  the  transfer,  and  underneath  this  the  signature  of 
the  transferror,  as  such.  It  is  necessary  that  this 
signature  should  be  attested  by  a  witness  (r).  In  the 
case  of  instruments  signed  within  New  South  Wales, 
if  the  attesting  witness  be  the  Registrar-General,  Deputy 
Registrar-General,  or  a  notary  public,  a  Justice  of  the 
Peace,  or  commissioner  for  affidavits,  to  whom  the 
transferror  is  known  no  further  authentication  is 
required  ;  but  otherwise  the  attesting  witness  must 
appear  before  one  of  these  officers  to  make  a  declaratton 
in  the  form  provided  by  the  Act  («).  And  a  Justice  of 
the  Peace  will  not  be  disqualified  from  being  an 
attesting  witness  by  the  fact  that  he  is  interested  in  the 
transaction  (t).  If  the  instrument  be  signed  outside 
New  South  Wales  other  officers  are  named  by  the  Act 
as  those  before  whom  the  transfer  may  be  signed  or 
acknowledged  (t*). 

The  transferee  or  his  solicitor  or  conveyancer  must 
sign  an  acceptance  of  the  transfer,  and  a  certificate  of  its 
correctness  (v).  An  ordinary  attestation  will  suffice 
for  this  signature.  Though  it  is  very  desirable  that 
the  signature  of  the  transferee  should  always,  if  possi- 
ble, be  obtained,  yet  it  will  be  dispensed  with    in  cases 


iq)  s.  80.  (0      Bafik    of    Victoria 

(r)  s.  36.  M'Michael  8  V.L.R.  11. 

(s)  ss.  107,  108,  Sch.  6.  («)  s.  107. 

(r)  s.  107. 
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where  proof  is  given  that  it  cannot  be  pro< 
out  difficulty  ;  but  not  where  the  instrume 
some  special  covenant  by  the  transferee, 
executed  by  the  transferror,  but  not  by  the  t: 
nevertheless  valid  (w). 

Below  the  signature  of  the  tr 
memorandum  of  encumhrancet  referre 
the  instrument  (d?).  Where  any  su 
note  of  them  will  suffice,  and  th 
then  complete.  It  must,  however 
it  can  be  registered,  stamp  duty  be] 
as  on  a  conveyance  (y). 

The  registered  proprietor,  pei 
attorney  (2?),  alone  can  execute  a 
Sheriff  under  a  writ  of  executioi 
the  execution  was  generally  reqi: 
cate  (c),  but  not  so  now  {d). 

Effect  of  Transfer  when  registered.    ' 

registration  provided  for  by  the  act  will  l 
in  the  Chapter  on  Title,  Part  IV.     Until  si 
no  transfer  will  be  effectual  to  pass  any  est 
est  in  any  land  under  the  provisions  of  tli 
render  such  land  liable  as  security  for  \ 
money  (c).    When  so  registered,  and  st 
seal  of  the  Registrar-General  it  has  the 
duly  executed  by  the    parties   signing 
Then,  and  not    before,  the  estate  or 
transferror,  as  set  forth  in  the  transfer, 


(w)    Tieiniey    v.    Halfpenmjy  (h)  s.  106. 

9  V.L.R.  (E),  152,  167.  (c)  26  Vic.  No. 

{x)  s.  46.  (sD  36  Vic.  No. 

(^)  Act  No.  27,  1898,  Sch.  II.  No.  26,  1900,  s.  36 

{z)  Act  No.  25,  1900,  s.  88.  {e)  s.  41. 

(a)  s.  46.  (/)  s.  36  (4). 
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powers  and  privileges  thereto  belonging  or  appertain- 
ing, passes  to  the  transferee  (j).  So  that  the  verb 
"transfer''  means  under  the  statute  something  more 
than  the  signing  of  the  instrument  of  transfer  and 
delivery  thereof  to  the  proposed  transferee.  It  includes 
applying  for  and  effecting  the  completion  of  the  trans- 
fer by  registration  (A). 

What  follows  upon  registration  of  transfer. 
If  the  memorandum  of  transfer  purports  to  transfer  an 
estate  of  freehold  in  possession  in  part  of  the  land 
mentioned  in  any  grant  or  certificate  of  title,  the 
transferror  must  deliver  up  the  grant  or  certificate  of 
title  of  the  said  land,  and  the  Registrar-General  will 
after  registering  the  transfer  enter  on  such  grant  or 
certificate  of  title  a  memorandum  cancelling  the  same 
partially  and  setting  forth  the  particulars  of  the  trans- 
fer. If  the  memorandum  of  transfer  purports  to 
transfer  an  estate  of  freehold  in  the  whole  of  the  land 
mentioned  in  any  grant  or  certificate  of  title,  the  trans- 
feree may  at  his  option  either, — 

(1)  take  out  a  certificate  of  title  in  his  own  name 
(in  which  case  the  grant  or  certificate  of  title 
will  be  wholly  cancelled),  or 

(2)  receive  the  grant  or  certificate  of  title  of  the 

transferror,  or  in  the  case  of  a  sale  by  a  mort- 
gagee, the  grant  or  certificate  of  the  mortgagor, 
with  a  memorial  of  the  transfer  in  each  case 
endorsed  thereon  (i). 
Each  successive  transferee  (if  any)  of  the  whole  of 
such  land  may  in  like  manner,  at  his  option,  take  out  a 
certificate  of  title  in  his  own  name,  or  may  receive  the 

Gf)    s.  51  ;    Taylor  v.   Land  (/i)    Vale  v.  Blair,  9  A.L.T. 

Mortgage  Bank  of  Victoria,  12      90,  91. 

V.L.R.748,  764;  8  A.L.T.  39.  (i)    Phillips    v.    M'Lachlan, 

9  N.S.W.R.  168. 
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same  grant  or  certificate  of  tith 
rials  of  any  previous  transfers 
aforesaid.  But  whenever  the 
opinion  that  any  grant  or  certii 
of  conveniently  containing  an 
he  may  compel  the  person  app 
receive  a  certificate  of  title  in  I 
the  cancellation,  either  wholl 
grant  or  certificate  of  title  a 
issued  to  the  transferee,  and  ; 
transferred  portion  will  be  issi 
his  transferee  (k). 

Construction   of   Transfer, 

has  the  effect  of  a  deed  duly 
signing  the  same,  and  woulc 
subject  to  the  ordinary  rules  of 
to  deeds  (/),  yet  it  will  not  ope 
to  prevent  a  vendor  from  si 
the  purchase-money  (m). 

II.  A  Transfer  under  the  Ci 

holdings  under  the  Crown  Lt 
character,  but  they  are  all, 
homestead  selection,  alienable 
under  the  Acts.  It  is  in  con 
tional  purchase,"  however,  tha 
method  of  alienation  has  dev 
fore  first  give  a  brief  explanati« 

1.  Conditional  purcliase. 

by  what  is  known  as  "con 
initiate4  by  the  Crown  Lande 


if)  Act  No.  25,  1900,  s.  48. 

aO  s.  50.  S. 

(0  8.  99. 
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provided  (o)  that  on  and  after  the  1st  of  January,  1862, 
Crown  lands,  other  than  the  numerous  and  large  areas 
excepted,  should  be  open  for  conditional  sale  by 
selection  in  manner  following  (that  is  to  say),  any 
person  might  upon  any  land  office  day  tender  to  the 
land  agent  for  the  district  a  written  application  for  the 
conditional  purchase  of  any  such  lands,  in  area  not  less 
than  40  acres  nor  more  than  320  acres,  at  the  price  of 
twenty  shillings  per  acre ;  and  that  if  no  other  like 
application  and  deposit  for  the  same  land  were  ten- 
dered at  the  same  time,  such  person  should  be  declared 
the  conditional  purchaser  thereof  at  the  price  aforesaid. 
Such  a  purchase  was  subject  to  the  conditions  (p)  that 
the  land  should  be  improved,  and  should  also  be  for 
three  years  from  the  date  of  purchase  the  bona  fide 
residence  continuously  either  of  the  original  purchaser 
or  of  some  alienee  of  his  whole  estate  and  interest 
therein.  Where  such  a  purchaser  had  not  taken  up 
the  maximum  area  he  might  make  additional  selections 
adjoining  the  first  until  he  had  acquired  the  maximum 
area  allowed  (^).  When  all  conditions  were  duly 
completed  the  conditional  purchaser  became  entitled  to 
a  Grant  in  fee  simple,  but  with  reservation  to  the 
Crown  of  any  minerals  which  the  land  contained  (r). 

The  same  Act  also  provided  that  like  purchases 
might  be  made  for  the  purposes  of  mining  other  than 
gold  mining,  except  that  in  such  case  the  price  should 
be  two  pounds  per  acre,  and  instead  of  the  conditions 
applicable  to  other  cases,  a  sum  averaging  not  less 
than  two  pounds  per  acre  should  be  expended  in  mining 
operations  on   the  land  other  than   gold-mining  (*). 


(o)  s.  13.  (r)  s.  18. 

(p)  8.  18.  (8)  s.  19. 

(g)  8. 21. 
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This  latter  class  of  purchase  is 
'*  mineral  conditional  purchase," 
thereon  is  without  reservation  < 
gold. 

This  Act  imposed  no  express 
of  those  who  might  make  pu 
visions.  Advantage  was  tak 
instances  to  select  land  in  the 
and  it  was  held  that  there  was 
prevent  it  (f).  It  was  also  h( 
take  up  land  in  trust  for  othi 
commonly  known  as  "  dumn 
instances  mere  infants  or  childr 
of,  not  only  by  parents  but  b] 
purchase  was  held  to  be  within 
later  case  these  decisions  we: 
Meanwhile,  however,  the  la\^ 
amended,  it  being  provided  tha 
were  of  or  over  the  age  of  s 
conditional  purchasers  {x),  and  < 
purposes  being  made  illegal  ai 
The  maximum  area  purchaseab 
raised  to  640  acres  (z). 

In  1884  this  legislation  wat 
Crown  Lands  Act  of  that  year  (< 
extent  re-enacted  with  more  e 


(O    Drinkwater    v.    Arthur,  N.S 

10  SCR.  193  ;  J.  T.  Joachim  v.  Pij. 

aShatiassy,    13     S.C.R.     174;  0 

S.C.  sub.  nom.    O'Shanasst/  v.  N.S 

Joachim,  L.R.  1  A.C.  82.  284 

(w)  Barton  v.  Muir,  11  S.C.R.  (i 

90  ;  reversed,  L.R.  6  P.C.  134  ;  0 

ChHstian  v.  Miller,    2    S.C.R.,  (; 

N.S.  Eq.  17.  {c 

iv)   Daniell    v.    Wallace,    2  (< 

122, 
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For  the  purposes  of  this  act,  which  is  still  in  force, 
New  South  Wales  is  made  to  consist  of  three  divisions, 
kaown  as  the  Eastern,  the  Central,  and  the  Western  (o). 
Each  of  these  is  subdivided  into  Districts,  and  for  every 
Land  District,  or  for  several  such,  there  is  a  Local  Land 
Board  (i),  having  jurisdiction  generally  over  matters 
coDceraing  the  management  and  disposal  of  Crown 
Lands  within  its  own  District  (e).  The  decisions  of 
any  such  Board  are  in  general  subject  to  an  appeal  to 
the  Land  Appeal  Court,  which  was  constituted  by  a 
later  act  in  1889  (/;. 

Mineral    conditional    purchases    can    no  longer  be 
made,  but  all  rights  acquired,  prior  to  1885,  of  convert- 
ing the  other  class  into  this,  are  still  preserved  (y). 
There  are   now  two  classes  of  conditional   purchase, 
according  as  the  purchase  is  made  with  (A),  or  with- 
out (»),  a  condition  of  residence.  They  are  distinguiehed 
accordingly  as  residential   and   non-residential.      The 
conditions  of  the  former  class  are  (1)  payment  of  the 
purchase  money  (k) ;  (2)  improvement  ot  the  land  to 
the  value  of  ten  shillings  per  acre  within  five  years  (/)  ; 
(3)  residence  on  the  land   for  the  prescribed  period, 
this  period  being  under  the  act  of  1884  (m)  five  years, 
but  now  by  a  later  act  ten  years  (n).    The  areas  which 
may  be  so  purchased  cannot  be  less  than   40  acres, 
unless    situate    within    what    are    known    as    special 
areas  (o),  nor  more  than  in  the  Eastern  Division  640 
acres,  and  in  the  Central  Division  2560  acres  (p).    In 

(c)  s.  8.  (A;)  ss.  26,  36  ;  53  Vic.  No.  21, 

id)  s.  11.  s.  18. 

(e)    s.  13  sqq.  See  also  53  (0  52  Vic.  No.  7,  ss.  4,  15 ; 

Vic.  Ifo.  21,  s.  6.  and  see  63  Vic.  No.  21,  s.  16. 

(/)  53  Vic.  No.  21,  ss.  7,  8.  (m)  48  Vic.  No.  18,  s.  32. 

(g)   48  Vic.  No.  18,  ss.  7,  1.  («)  58  Vic.  No.  18,  s.  29. 

(h^   s.  32  ;  58  Vic.  No.  18,  (o)  63  Vic.  No.  21,  8.  18 

s  29  (p)  48  Vic.  No.  18,  s.  24. 

(i)  48  Vic.  No.  18,  s.  47. 
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the  case  of  a  non-residential 
area  is  40  acres,  the  maximum 
ditions  are  twofold,  viz.,  pa; 
money,  and  improvements,  th< 
the  former  being  doable  tho 
chase  (q),  and  improvement 
greater  extent  (r). 

A  conditional  purchase  is  nc 
due  lodgment  with  the  Land 
and  the  subsequent  con  fir  ma 
Board  («),  of  an  application  f 
by  a  declaration  in  the  prescri 
sary  pecuniary  deposit  (t), 
application  should  be  made  in 
the  sole  object  of  the  applicai: 
obtain  the  land  to  hold  and  ub( 
benefit  («).  And  there  must  b 
scription  of  the  land  sufficient 
The  accompanying  declaratioi 
false  statement,  upon  pain  < 
paid  and  all  right  and  title 
natural-born  or  naturalised  pei 
or  over  may  be  a  residential 
under  no  legal  disability  excej 
non-residential  purchaser  must 
years  of  age  («). 

From  the  foregoing  explanat 
conditional  purchase  may  be 
made  with  the  Crown  in  go( 


(q)  s.  47  ;  Walker  v.  Walker, 
1  S.R.  70. 
(r)  62  Vic.  No.  7,  s.  6. 
(8)   53  Vic.  No.  21,  s.  13. 
(0  48  Vic.  No.  18,is.  26. 
(tt)  58  Vic.  No.  18,  s.  42, 
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the  purchase  in  fee  simple  by  performance  of  certain 
conditions  of  a  limited  area  of  snch  Crown  lands  as  are 
available  for  purchase  in  this  manner. 

2.  Alienability  of  conditional  purcliase.  Snch  a 
contract  when  validly  effected  gives  to  the  purchaser 
the  right  to  occnpy  the  particular  parcel  of  land  in  the 
manner  required  by  the  Act  for  its  ultimate  acquisition 
in  fee.  This  right  is  capable  of  being  alienated,  but  no 
owner  of  the  right  can  legally  alienate  until  he  has 
resided  upon  the  land  for  five  years  (a),  or,  in  the  case 
of  a  non-residential  purchase,  until  after  the  issue  of  a 
certificate  of  conformity  (b).  Neither  can  any  owner 
either  alienate  or  mortgage  the  land  while  still  an 
infant  (<?). 

Under  the  Crown  Lands  Act  of  1861  (J)  alienation 
was  permitted  by  means  of  a  notification  of  transfer  in 
the  form  prescribed  by  the  regulations  under  that  act, 
the  notification  being  made  to  the  Crown  Lands 
Agent  (tf).  But  the  case  of  Fallon  v.  Moore  (/)  decided 
that  the  statutory  title  of  a  conditional  purchaser  could 
not  be  legally  transferred  without  a  conveyance  ;  that 
the  mere  notification  to  the  Government  of  a  transfer 
operated  only  as  a  notice  affecting  the  transferror  and 
the  Crown  ;  that  it  was  neither  a  conveyance,  nor 
evidence  of  a  conveyance  ;  and  that  consequently  one 
who  claimed  only  under  such  a  notification  had  no 
title  at  law.  To  over-rule  the  effect  of  this  decision  (g) 
an  act  was  passed,  known  as  the  Transfer  Declaratory 
Act  of  1879  (A).    This  act,  which  was  retrospective  in 

(a)  48  Vic.  No.  18,  ss.  117,  32,  (c)  Lakeman  v.  Edmundson^ 

34,  36  ;  68  Vic.  No.  18,  s.  29  ;  4  N.S.W.R.  160 ;  Hall  v.  Loder, 

Tooth   V.    Power,    [1891J   A.C.  7  N.S.W.R.,  Eq.  44. 

284,  287.   Under  the  Act  of  1861  id)  25  Vic.  No.  1,  s  18. 

alienation  was  allowed  after  one  («)  Reg.  34. 

year's  residence,  but  under  the  (/)  11  S.C.R.  314. 

act  of  1880  (43  Vic.  No.  29,  s.  7)  {g)    Baylis    v.    Everett,     2 

not  till  five  years.  N.S.W.R.  26. 

(5)  48  Vic.  No.  18,  s.  47  (vi.).  (A)  42  Vic.  No.  26. 
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its  operation  (»),  gave  to  ar 
made  and  communicated  t 
snance  of  the  regulations,  t 
subject  to  certain  conditions 
repealed  by  the  Crown  Lar 
provisions  have  been  subst 
act,  which  allows  the  transfe 
in  the  prescribed  manner  (i 
every  transfer  of  land  condit 
by  a  person  not  under  legal 
the  provisions  and  condition 
pass  to  the  transferee  the 
whether  at  law  or  in  equity, 
land  (n),  as  effectually  to  all 
a  conveyance  or  assignment 
and  interest  to  such  transfen 
by  such  transferror  ;  but  th 
the  conditions  following,  nai 

(i.)  The  equities  of  all  p 
or  interest  in  any  si 
the  date  of  execut 
shall  not  be  affectec 
be  capable  of  asser 
the  act  had  not  beer 
(ii.)  No  transfer  shall  ha 
expressed  unless  su( 
and  executed  in  ac 
tions  {o), 
(iii.)  No  such  transfer  s 
conveyance  or  assig 
ance  under  seal  rela 
purchased  if  such 
assurance  shall  have 
as  by  law  required  i 
Registry  of  Deeds  ii 

(i)  Bat/Us  V.  Et'eretf,  ubi 
sup.;  Law  v.  Nixoriy  11  N.S.W.R. 
342. 

{k)  48  Vic.  No.  18. 

(0  s.  117. 
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3.  Form  of  transfer.  It  appears  from  the  foregoing 
enactment  that  a  transfer  which  is  to  have  the  effect 
provided  for  must  be  made  and  executed  according  to 
the  regulations  under  the  Acts  by  a  person  not  under 
any  legal  disability.  Those  regulations  provide  a  form 
and  prescribe  how  it  is  to  be  executed.  The  form  is 
as  follows : — 

Crown  Lands  Acts. 
Transfer  of  Conditional  Purchase, 
I.  (P)  ,  of  (g)  ,  (r) 

being  the  lawful  owner  of  the  conditional  purchase 
of  acres  roods  perches, 

taken  up  by  at  the  Land  Office, 

at  on  the  day  of  18    , 

and  situated  in  the  county  of  ,   parish 

of  ,  («)  [together  with  the  additional 

conditional    purchases    made   in   virtue    thereof    and 
particularised  herein  :  That  is  to  say  : — (t) 
In  consideration  of  the  sum  of  paid 

by  (tt),  of  (t;)  ,  (w) 

the  receipt  whereof  I  hereby  acknowledge,  do  hereby 
transfer  to  the  said  (a?)  all  my  estate 

and  interest,  whether  at  law  or  in  equity,  in  all  the 
conditionally  purchased  land  hereinbefore  particu- 
larised, and  in  all  the  conditional  leases  and  rights  of 


giving  area,  date,  county,  and 
parish. 

(m)  Name  of  transferee  in 
full. 

{v)  Residence  of  transferee. 

(w)  His  occupation  or  designa- 
tion. 

(x)  Christian  names  and  sur- 
name of  transferee  in  full. 
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conditional  lease  (if  any)  held  or 
of  such  conditionally  purchase 
say  : (y). 

In  witness  whereof  I  hav< 

my  name  at 

day  of  ,  in  tl: 

nine  hundred  and 

Signed  in  my  presence 

(«) 

I  accept  this  transfer  [and  declare 

(c) 
Signed  in  my  presence 

I  have  duly  registered  the  w 

Records  of  this  office,  and  the  si 

been  paid  to  me,  being  7s.  6d. 

for  stamp  duty. 

Land  office  at  , 

19      . 


Received  into  the  office  of  the 
Sydney,  this  day  of 

o'clock  in  the  nooi 

of  Sydney,  a  copy  of  the  withii 
,  of 
Book 


(j/)    Here    particularise   each  decla 

conditional  lease,  giving  number  other 

and  area.  the  aj 

(z)  Signature  of  transferror.  16  ai 

(a)  Signature  of  attesting  wit-  "  1  w 
ness,  as  to  which  see  Reg  307, 

308.  (c) 

(6)  If  no  conditional  lease  or  (d) 

right    of    conditional    lease    is  nc-ss. 
affected    by    the    transfer    this 
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4.  Absolute  character  of  transfer.  The  above 
form  is  the  only  one  provided  for  the  transfer  of  a 
conditional  purchase.  It  is  an  absolute  transfer  of  the 
whole  of  the  estate  and  interest  of  the  transferror,  and 
no  notice  is  taken  of  any  trust,  nor  can  any  caveat  be 
lodged  against  transferring  or  registering.  Conse- 
quently the  person  in  whose  name  the  land  stands  in 
the  books  of  the  Lands  Department,  whether  he  be  a 
trustee,  or  holding  only  a  partial  or  limited  estate  in 
the  land,  can  transfer  absolutely,  unless  the  parties  apply 
to  the  Supreme  Court  to  restrain  such  transfer  (d). 
But  when  a  transfer  is  intended  as  a  security  only,  the 
Lands  Department  requires  that  it  shall  be  accom- 
panied by  a  declaration  that  it  is  only  by  way  of 
mortgage,  and  the  Collector  of  Stamps  then  signs  a 
memorandum  on  the  transfer  that  it  is  by  way  of 
mortgage  (/).  This  declaration,  however,  in  no  way 
affects  the  legal  rights  of  the  transferee,  who  is  in 
law  the  absolute  owner  ;  but  it  forms  an  agreement 
which  the  Court  of  Equity  will  enforce,  by  compelling 
the  transferee  to  hold  the  land  as  a  security  only.  The 
Court  will  not,  however,  hold  that  such  a  transfer 
confers  a  power  of  sale  upon  default,  where  there  is 
no  agreement  to  that  effect  (^). 

5.  Transfer  of  leasehold.  The  holder  of  a  lease- 
hold may  transfer  his  right  of  lease  in  the  prescribed 
manner  (A),  and  the  regulations  provide  forms  by  which 
this  may  be  done  (i)  ;  but  the  holder  of  a  Homestead 
Lease  has  no  power  to  transfer  it  until  he  has  fulfilled 


(«)    Re    GougKs    Estate,    9         (g)  M'Faddenw.AUt,  iVl.l!^., 

N.S.W.R.  Eq.  76.  174. 

(/)  Thus  exempting  the  trans-  (h)  48  Vic.  No.  18,  s.  118. 

fer    from    Stamp     Duty  ;    see  (*)  Reg.  306,  316  et  seq. 

Stamp      Duties      Act,      1898. 
Sched.  11 
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the  condition  of  residence,  and  a  conditional  lease 
cannot  be  transferred  except  with  the  land  in  virtue  of 
which  it  was  granted  (j). 

6.  Execution  and  resfistration  of  transfers.  Every 
transfer  must  be  signed  by  the  transferror  and  trans- 
feree, and  their  signatures  must  be  attested  by  a 
barrister,  attorney,  notary  public,  justice  of  the  peace, 
commissioner  for  affidavits,  or  land  agent  (k)  ;  but  in 
the  case  of  a  marksman  commissioners  and  land  agents 
are  not  competent  witnesses  (/).  Transfers  must  be 
registered  in  the  Lands  Department,  and  afterwards  in 
the  Office  for  the  Registry  of  Deeds  (w).  Those  of 
conditional  purchases,  and  of  conditional,  homestead, 
residential,  and  annual  leases  must  be  lodged  with  the 
Land  Agent,  and  all  others  with  the  Under-Secre- 
tary (n).  When  any  transfer  is  lodged  any  required 
certificate  or  declaration  must  be  lodged  therewith. 
With  any  transfer  of  a  conditional  purchase  a  copy 
thereof  for  registration,  and  seven  shillings  and  six- 
pence for  registration  fees,  together  with  stamp  duty, 
must  be  lodged  (o).  In  any  case  of  transfer  by  a 
person  who  is  not  the  registered  holder  thereof,  there 
must  be  lodged  therewith  a  certificate  from  the  Crown 
Solicitor  that  he  is  entitled  to  transfer  the  land  (p).  All 
dues  to  the  Crown  must  be  satisfied  prior  to  registra- 
tion, and  due  lodgment  of  a  transfer  is  a  sufficient 
notification  thereof  within  the  meaning  of  section  117 
of  the  act  of  1884  (g). 

7.  Priority.  The  effect  given  to  duly  registered 
deeds  and  instruments  affecting  lands,  hereditaments, 
and  other  property  by  the  Registration  of  Deeds  Act  is 

if)  48  Vic.  No.  18,  s.  118.  (o)  Reg.  312. 

ik)  Reg.  307.  (p)  Reg.  316. 

(Z)  Reg.  308.  iq)    48    Vic.    No.    18 ;     see 

(m)  48  Vic.  No.  18,  s.  120.  Reg.  320.     . 

(w)  Reg  309. 
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famed  to  be  annexed  and  to  be  incident  to  ail  trans- 
fers within  the  meaning  of  the  Crown  Lands  Acts,  if 
(laly  registered  under  the  said  Registration  Act  after 
the  prescribed  registration  or   record   thereof  in  the 
books  of  the  Lands  Department  shall  have  been  duly 
effected  (r). 
^n.   A  Transfer  under  the  Minins:  Acts. 
"^  transfer  may  be  made  of  the  leasehold  interests 
"^*^  tinder  the  Acts ;  but  the  contract  of  an  infant  to 
®^U  and  transfer  cannot  be  enforced  («).    Every  trans- 
^^^   must    be    registered    with     the     Department    of 
MiueB  (t).    No  transfer  or  assignment  of  any  land  so 
demised,  or  of  any  interest  therein  (except  an  assign- 
ment by  operation  of  law)  will  be  valid  or  recognised 
by  the  Crown,  unless  made  with  or  under  the  license, 
sanction,  or  authority  of  the  Secretary  for  Mines,  and 
registered  as  aforesaid  (t*).    The  form  of  transfer  pro- 
vided by  the  Regulations  is  of  a  very  simple  character, 

and  is  as  follows  : — 

Form  of  Transfer. 

I,  (»)  being  registered  as  the  lessee  of 

all  the  (w)  demised  by  a  certain  (s) 

lease  granted  by  His  Majesty  the  King  to 
and  dated  the  day  of 

19         ,  and  numbered  in  the  register  ,  in 

consideration  of  the  sum  of  paid  to  me 

by  (y)  ,  the  receipt  of  which  sum  I 

hereby  acknowledge,   do  hereby   transfer   to  the  said 
all  my  right,  title,  and  interest  in 
and  to  the  (z)  demised  as  aforesaid. 

Cr)  s.  120.  or  '*  mineral  lot,"  according  as 

C«)  Dj/Zow  V.  JFoofi,2N.S.W.R.  it  is  a  yold-mining  lease   or   a 

298.  mineral  lease. 

(0  Reg.44of  1874  ;  38of  1891.  (j-)       "  Gold      mining,"      or 

(m)  Reg.45of  1874;  39 of  1891.  *'  mineral,"  as  the  case  may  be. 

(r)  Name   of   transferror    in  (r/)  Name  of  transferee. 

^«ll.  (i)    To    be    filled    in    as    in 

(m?)  "  Piece  or  parcel  of  land,"  note  {w)  supra. 
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And  I  (a)  do  hereby 

of  the  right,  title,  and  interest  of  the 
in  and  to  the  demised 
subject  to  the  provisions  of  the  Min 
and  the  Regulations  made  thereunder  ; 
agree  to  be  bound  by  all  and  singu 
conditions,  covenants,  provisos,  restricti 
vations  contained  in  the  said  lease. 

In  witness  whereof    we   have   hereui 
our  respective  names  this  da; 

19        . 


Witness  to 
signatures. 

Transferror. 

I  hereby  sanction  and  authorise  the 
interest  of  in  the  abo 

to 

Dated  at  this 

,  19       . 

{Signature) 

I  have  this  day  of 

registered  the  abovenamed  transferee 
ot"  the  lease.  No. 

Minii 


(a)  Name  of  transferee. 
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OF  A  WILL  OF  LANDS. 

I.  Origin  of  testamentary  risrht.  The  right  of 
testamentary  alienation  of  lands  is  a  matter  depending 
npon  Act  of  Parliament.  Previously  to  the  reign  of 
Henry  VIII.  an  estate  in  fee  simple,  if  not  disposed  of 
in  the  lifetime  of  the  owner,  descended  on  his  death, 
to  his  heir  at  law.  The  few  exceptions  to  this  rule 
were  only  those  allowed  by  special  custom.  But  the 
hardship  of  it  became  somewhat  mitigated  by  the 
prevalence  of  conveyances  to  uses  ;  for  the  Court  of 
Chancery  allowed  the  ute  to  be  devised  by  will. 
When,  however,  the  Stiitute  of  Uses  (a)  came  into 
operation,  and  all  uses  were  turned  into  legal  estates, 
the  title  of  the  heir  again  prevailed,  and  the  incon- 
venience of  the  want  of  testamentary  power  then 
began  to  be  felt.  To  remedy  this  inconvenience,  an 
Act  of  Parliament  (ft),  to  which  we  have  before  re- 
ferred, was  passed  six  years  after  the  enactment  of  the 
Statute  of  Uses.  By  this  Act  every  person  having  any 
lands  or  hereditaments  holden  in  socage,  or  in  the 
nature  of  socage  tenure,  was  enabled,  by  his  last  will 
and  testament  in  writing,  to  give  and  devise  the  same 
at  his  will  and  pleasure  ;  and  those  who  had  estates  in 
fee  simple  in  lands  held  by  knight's  service  were 
enabled,  in  the  same  way,  to  give  and  devise  two  third 

(a)  27  H.  VIII.  c.  10.  by  statute  34  :::  35  H.  VIII.c.  5. 

(6)  32  H.  VIII.c.  1,  explained 
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parts  thereof.  When,  by  the  statute  of  12  Car.  II.  c.  24 
socage  was  made  the  uuiversal  tenure,  all  estates  in  fee 
simple  became  at  once  devisable,  being  all  then  holden 
by  socage. 

II.  Statutory  Formalities.  This  extensive  power 
of  devising  lands  by  a  mere  writing  unattested  was 
soon  the  occasion  of  innumerable  frauds  and  perjuries. 
It  was  therefore  curtailed  by  the  Statute  of  Frauds  (<?), 
which  required  that  all  devises  and  bequests  of  any 
lands  or  tenements,  devisable  either  by  statute  or  any 
custom  should  be  in  writing,  and  signed  by  the  party 
so  devising  the  same,  or  by  some  other  person  in  bis 
presence  and  by  his  express  directions,  and  should  be 
attested  and  subscribed  in  the  presence  of  the  said 
devisor  by  three  or  four  credible  witnesses,  or  else  they 
should  be  utterly  void  and  of  none  effect.  And  thus 
the  law  continued  in  England  until  the  year  1837.  It 
was  the  same  also  in  New  South  Wales  till  the  Ist  of 
January,  1840,  when  there  was  adopted  here  by  a  local 
Act  of  Parliament  (J),  a  statute  which  had  already  been 
passed  in  England  for  the  amendment  of  the  laws  with 
respect  to  wills  («).  By  this  Act  the  original  statute  of 
Henry  VIII.  (/)  was  repealed,  except  as  to  wills  made 
prior  to  the  1st  January,  1840,  and  the  law  was  altered 
to  its  present  state.  This  Act  permitted  of  the  devise 
by  will  of  every  kind  of  estate  and  interest  in  real 
property,  which  would  otherwise  devolve  to  the  heir 
of  the  testator,  or,  if  he  became  entitled  by  descent,  to 
the  heir  of  his  ancestor  (y)  ;  but  enacted  (A),  that  no 
will  should  be  valid,  unless  it  were  in  writing,  and 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by 

(c)  29  Car.  II.  c.  3,  s.  5.  (/)  32  H.  VI II.  c.  1. 

id)  H  Vic.  No.  5.  (f/)  7  Wm.  IV.  &  1  Vic.  c.  26, 

(«)  7  Wm.  IV.  &  1  Vic.  c.  26.        s.  3. 

(A)  s.  9. 
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some  other  person  in  his  presence  and  by  his  direction  ; 
and  that  snch  signature  should  be  made  or  acknow- 
ledged by  the  testator,  in  the  presence  of  two  or  more 
witnesses,  present  at  the  same  time,  and  that  snch 
witnesses  shoald  attest,  and  should  subscribe  the  will 
ill  the  presence  of  the  testator.  One  would  have 
thought  that  this  enactment  was  sufficiently  clear, 
especially  that  part  of  it  which  directs  the  will  to  be 
signed  at  the  foot  or  end  thereof.  Nevertheless  the 
carelessness  of  some  testators,  and  the  decisions  of  the 
judges,  contrived  to  throw  discredit  uj[)on  this  clause  of 
the  Act.  Accordingly,  in  imitation  of  similar  legis- 
lation in  England,  it  was  enacted  here,  by  way  of 
explanation,  (»)  that  every  will  should,  so  far  as 
regards  the  position  of  the  signature  of  the  testator,  or 
of  the  person  signing  for  him,  be  deemed  to  be  valid, 
if  the  signature  should  be  so  placed  at,  or  after,  or 
following,  or  under,  or  beside,  or  opposite  to,  the  end 
of  the  will,  that  it  should  be  apparent  on  the  face  of 
the  will  that  the  testator  intended  to  give  effect  by  such 
his  signature  to  the  writing  signed  as  his  will ;  and 
that  no  such  will  should  be  affected  by  the  circum- 
stance (1)  that  the  signature  did  not  follow  or  was  not 
immediately  after  the  foot  or  end  of  the  will,  or  (2) 
that  a  blank  space  intervened  between  the  concluding 
word  of  the  will  and  the  signature,  or  (3)  that  the 
signature  was  placed  among  the  words  of  the  testi- 
monium clause,  or  of  the  clause  of  attestation,  or 
followed  or  was  after  or  under  the  clause  of  attestation 
either  with  or  without  a  blank  space  intervening,  or 
followed  or  was  after  or  under  or  beside  the  names  or 
one  of  the  names  of  the  subscribing  witnesses,  or  (4) 
that   the   signature   was  on   a   side   or  page  or  other 

(»)  17  Vic.  No.  5,  s.  2. 
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portion  of  the  paper  or  papers  contain! 
whereon  no  clanse  or  paragraph  or  dispc 
the  will  was  written  above  the  signature, 
there  appeared   to  be  sufficient  space  oi 
bottom  of  the  preceding  side  or  page  or  c 
of  the  same  paper  on  which  the  will  wa 
contain  the  signature.     And  it  vi 
that  the  enumeration  of  the  above  ci 
not  restrict  the  generality  of  the  abc 
that  no  signature  should  be  operai 
any  disposition  or  direction  which 
followed  it,  nor  should  it  give  effec 
or  direction   inserted  after  the  si^ 
These    several  enactments    have   been   r< 
identically  re-enacted,  by  the  Wills  Act 
which   has  consolidated  all  previous  ena< 
cerning  wills.      The  unlearned  reader,   h 
perhaps  be  of  opinion  that   there  is  noi 
positions  above  so  laboriously  enumerated 
not  very  properly  have  been  considered  ae 
or  end  of  the  will  within  the  spirit  and  me 
Act ;  except  in  the  case  of  a  large  blan 
before  the  signature,  apparently  for  the  pu 
insertion  of  other  matter  ;  in  which  case 
which  the  will  lays  itself  open   would  be 
reason  for  holding  it  void. 

Who  may  be  witnesses.  The  Statute 
will  be  observed,  required  that  the  witness 
credible.  On  the  point  of  credibility,  the 
with  respect  to  witnesses  were  formerly 
for  the  law  had  so  great  a  dread  of  the  evil 
the  love  of  money,  that  it  would  not  even 

ik)  Act  No.  13,  1898,  ss.  5  (I),7,  8. 
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witness  who  had  the  smallest  pecuniary  interest  in  the 
result  of  his  own  testimony.     Hence,  under  the  Statute 
of  Frauds,  a  bequest  to  one  of  the  witnesses  to  a  will, 
or  to  the  wife  or  husband  of  a  witness,  prevented  such 
witness  from  being  heard  in  support  of  the  will.    The 
witness  being  thus  incredible,  the  will  was  void  for 
want  of  three  credible  witnesses.    As  this  state  of  the 
law  was  productive  of  much  inconvenience  (Q,  a  wit- 
ness to  whom  a  gift  was  made  was,  by  an  act  of  Geo. 
II.  (f»)  rendered  credible,  and  only  the  gift  made  to  the 
witness  was  declared  void  («).     But  the  act  did  not 
extend  to  the  case  of  a  gift  to  the  husband  or  wife  of  a 
witness ;  and  therefore  such  a  gift  still  rendered  the 
whole  will  void  (o).     Since  1840,  however,  it  has  been 
the  law  that  the  incompetency  of  the  witness  at  the 
time  of  the  execution  of  the  will,  or  at  any  time  after- 
wards, is  not  suflBcient  to  make  the  will  invalid  (p) ; 
and  if  any  person  shall  attest  the  execution  of  a  will, 
to  whom,  or  to  whose  wife  or  husband,  any  beneficial 
interest    whatsoever  shall   be    given    (except    a    mere 
charge  for  payment  of  debts),  the  person  attesting  will 
be  a  good  witness  ;  but  the  gift  of  such  beneficial  inter- 
est to  such  person,  or  to  the  wife  or  husband  of  such 
person,  will  be  void  (q).    Creditors,  also,  are  good  wit- 
nesses, although  the  will  should  contain  a  charge  for 
payment  of  debts  ;  and  no  person  is  incompetent  to  be 
a  witness  on  account  of  his  being  an  executor  (r).     The 


(0  1  Jarm.  on  Wills,  66  (3rd  67,  68  (3rd  ed.);  71,  72  (4th  ed.); 

ed.) ;  70,  71  (5th  ed.>.  2  Str.  1265. 

{m)  25  Geo.  II.  c.  6.  (p)  Act  xVo.  13,  1898,  s.  12. 

(n)  See,  however,  as  to  the  ((/)  s.    13.     See    Gumep    v. 

effect  of   a  codicil    confirming  Gumei/^  3  Drew.  208 ;  Tempest 

such   gift,    Harris    v.    Harris,  v.    Tempest    2    K.    &    J.   635 ; 

1   N.8.W.R.    247,    over- ruling  Thorpe  v.  Bestwicke,  6  Q.B.D. 

Hatris  V.  Smart,  9  S.C.R.  83.  311. 

(o)    Hatfield    v.    Thorpe,    6  (r)  Act  No.  13, 1898,  s.  14. 
B.&Ald.589;  1  Jarm  on  Wills, 
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rule  which  excluded  the  ev 
courts  of  justice,  and  of  parties 
account  of  interest,  has  long 
the  evidence  of  interested  pera 
its  value  estimated  according  t 
alteration  in  the  law  did  no 
Act  (w),  nor  is  the  present  Will 
III.  Revocation  of  a  Will 
power  to  make  a  will  of  lands, 
with  which  it  must  be  accoji 
may  be  revoked  in  several  w; 
of  either  a  man  or  a  woman 
coming  into  force  of  the  Wi 
riage  of  a  man  was  not  sufE 
unless  he  also  had  a  child  be 
be  revoked  by  burning,  tearing 
the  same,  by  the  testator,  or 
presence,  and  by  his  directioi 
revoking  the  same  (y).  But 
enacts  that  no  obliteration, 
alteration,  made  in  any  will 
have  any  effect  (except  so  far  ; 
the  will  before  such  alterat 
unless  such  alteration  is  execui 
will ;  but  the  will,  with  such  i 
shall  be  deemed  to  be  duly  ex( 


(«)  See  8  Vic.  No.  1  ;  16  Vic.  F 

No.  14.  G 

(0  Evidence  Act,  1898,  s.  5. 

(m)  16  Vic.  No.  14,  s.  5.  e< 

Cio)  Act  No.  13,  1898,   s.  15  ;  v. 
*'  except  a  will  made  in  exercise 

of    a    power    of    appointment,  A 

when  the  real  or  personal  estate  5] 

thereby  appointed  would  not,  in  2 

default    of    such    appointment,  11 

pass    to    his    executor,   or    ad-  C 
ministrator  ;**    In  the  Goods  of 
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the  testator,  and  the  subscription  of  the  witnesses,  are 
made  in  the  margin,  or  on  some  other  part  of  the  will, 
opposite  or  near  to  such  alteration,  or  at  the  foot,  or 
end  of,  or  opposite  to,  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end,  or  some  other  part, 
of  the  will  {z),  A  will  may  also  be  revoked  by  another 
duly  executed  will  (which  term  includes  a  codicil  or 
any  other  testamentary  disposition),  or  by  some  writing 
declaring  an  intention  to  reyoke  the  same  and  executed 
in  the  same  manner  as  a  will  {a).  And  where  a  codicil 
is  added,  it  is  considered  as  part  of  the  will ;  and  the 
disposition  made  by  the  will  is  not  disturbed  further 
than  is  absolutely  necessary  to  give  effect  to  the 
will  (ft). 

Partial  revocation  may  be  effected  by  a  subsequent 
disposition.  For  a  testator  is  at  perfect  liberty,  after 
making  his  will,  to  part  with  any  of  the  property  com- 
prised therein.  If  he  do  so  the  will  is  revoked  as  to 
the  property  parted  with  if  that  property  does  not  find 
its  way  back  to  the  testator  so  as  to  be  his  at  the  time 
of  his  death. 

IV.  Operation  of  a  Will.  Under  the  law  prior  to 
1840  the  rule  was  that  a  will  of  lands  was  regarded  in 
the  light  of  a  present  conveyance^  to  come  into  operation 
at  a  future  time,  namely,  on  the  death  of  the  testator  ; 
and  it  was  thus  distinguished  from  a  will  of  personal 
property,  which  took  effect  from  the  death  of  the 
testator  (<?).  The  application  of  this  rule  was  altered 
by  the  Wills  Act  of  1839  in  these  three  respects  :— 

1.  Subsequent  disposition.  According  to  the  old 
law,  if  a   man,    having   made   a  will  of   his   lands, 

(2)  Act  No.  13.  1898.  s.  18.  (6th   ed.)  ;   HarHa  v.  Harris  y 

(a)  Act  No.  13.  1898,  s.  17.  1  N.S.W.R.  247. 

Q))    1  Jarm.   on    Wills,    162  (c)  2  Bl.  Com.  378. 
(3rd  ed.)  ;   176  (4th  ed.)  ;   139 
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afterwards  disposed  of  them,  they  wouj 
ing  to  his  possession,  become  again  su 
without  a  subsequent  republication  c 
will  (d).  But  now,  no  subsequent 
prevent  the  operation  of  the  will,  witl: 
devisable  estate  or  interest  as  th 
dispose  of  by  will  at  the  time  of 

2.  After- acquired  lands.     I 
person  to  dispose  by  will  only  of 
possessed  of  at  the  time  of  ma 
lands  purchased  after  that  time 
by  the  will,  but  descended  to  the 
also  was  altered  so  that  every  wi 
January,  1840,  must,  with  refe; 
personal  estate  comprised  in  it.  I 
and  take  effect  as  if  it  had  been 
before   the   death   of  the  testator,   ur 
intention  appears  by  the  will  (j).     Ev( 
dispose  by  will  of  such  landed  properl 
as  he  may  subsequently  possess,  as  w( 
he  already   has.      Or,  as   it  is  comn 
a  will  now  speaks  from  the  death  of  t 

3.  General  residuary  devise.  Tt 
the  effect  of  making  a  general  devise 
the  residue  of  his  lands  to  be  a  speci 
such  lands  and  such  only  as  the  testate 
had  not  left  to  any  one  else  (A). 
residuary  devisee  took  the  lands  not 
exactly  as  if  such  lands  had  been  gi^ 
names.     Hence  if  any  other  persons, 

(d)  1  Jarm.  on  Wills.   136, 183  (/)  1  Jan 

(3rd  ed.):  147,  198  (4th  ed.)  ;  ed.) ;  645(4 
128  (5th  ed.).  (g)  Act  T 

ie)  7  Wm.  IV.  &  1  Vic.  c.  26,  Be  Portal  d 
s.  23  ;  Act  No.  13,  1898,  s.  20.  (/t)  1  Jan 

ed.);  645(41 
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were  left,  died  in  the  lifetime  of  the  testator,  the 
residuary  devisee  had  no  claim  to  snch  lands.  The 
gift  of  them  thus  failed  ;  and  the  lands  descended  to 
the  heir  at  law.  This  consequence  no  longer  happens. 
For  now,  unless  a  contrary  intention  appears  by  the 
will,  all  real  estate  comprised  in  any  devise,  which  has 
failed  by  reason  of  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  or  by  reason  of  such  devise 
being  contrary  to  law,  or  otherwise  incapable  of  taking 
effect,  is  included  in  the  residuary  devise  (if  any) 
contained  in  the  will  (>). 

This  failure  of  a  devise,  by  the  decease  of  the  devisee 
in  the  testator^s  lifetime,  is  called  a  lapse;  and  this 
lapse  is  not  prevented  by  the  lands  being  given  to  the 
devisee  and  his  heirs.  In  the  same  way,  before  1840,  a 
gift  to  the  devisee  and  the  heirs  of  his  body  would  not 
carry  the  lands  to  the  heir  of  the  body  of  the  devisee, 
in  case  of  the  devisee's  decease  in  the  lifetime  of  the 
testator  (A).  For,  the  terms  heirs  and  heirs  of  the  body 
are  words  of  limitation  merely ;  that  is,  they  merely 
mark  out  the  estate,  which  the  devisee  would  have 
taken  if  he  were  alive  at  the  testator's  death,— in  the 
one  case  an  estate  in  fee  simple,  in  the  other  an  estate 
tail  ;  and  the  heirs  are  no  objects  of  the  testator's 
bounty,  further  than  as  connected  with  their  an- 
cestor (I). 

Exceptions,  There  are,  however,  two  cases,  introduced 
by  the  Wills  Act  (m)  in  which  the  devise  remains 
unaffected  by  the  decease  of  the  devisee  in  the  testator's 
lifetime.  The  first  case  is  that  of  a  devise  of  real 
estate  to  any  person  for  an  estate  tail,  or  an  estate  in 

(i)  Act  No.  13,  1898,  8.  22.  Q)  Plowd.  345  ;  1  Rep.   105  ; 

{Ic)  Hodgson  &  Wife  v.  Am-  1  Jarm.  Wills,  314,  3rd  ed  ; 
hrosey  1  Doug.  337.  338,  4th  ed. 

(tw)  7  Wm.  IV.  &  1  Vic.  c.  26, 
ss.  32,  33. 


Digitized  by 


Google 


256       PART  I.— OP  CORPORBAL  HBRBDITAMBNTS. 

quasi  entail ;  in  which  case,  if  the  devisee  should  die 
in  the  lifetime  of  the  testator,  leaving  issne  who  would 
be  inheritable  under  such  entail,  and  any  such  issue 
are  living  at  the  death  of  the  testator,  such  devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  appears  by  the 
will  (n).  The  other  case  is  that  of  a  devisee  who  is  a 
child  or  other  issue  of  the  testator,  but  dies  in  the 
testator's  lifetime,  leaving  issue,  any  of  whom  are  living 
at  the  testator's  death.  In  this  case,  unless  a  mere  life 
estate  shall  have  been  left  to  the  devisee,  the  devise 
shall  not  lapse,  but  shall  take  effect  as  in  the  former 
case  (o). 

y.  Jurisdiction  over  wills.  In  England  the  courts 
of  common  law  had  formerly  exclusive  jurisdiction  in 
questions  arising  on  the  validity  of  a  will  of  real  estate, 
whilst  the  ecclesiastical  courts  had  the  like  exclusive 
jurisdiction  over  wills  of  personal  estate.  But  in  all 
ordinary  cases,  a  will  so  far  as  it  affected  real  estate  did 
not  require  to  be  proved^  and,  as  already  mentioned,  was 
considered  by  the  courts  of  law  as  being  not  so  much 
in  the  nature  of  a  testament,  as  of  a  conveyance  (p). 
The  Supreme  Court  of  New  South  Wales,  which  wjls 
established  by  virtue  of  Imperial  Acts  (y),  was  in- 
vested with  the  like  jurisdiction  in  all  cases  whatsoever 
as  fully  and  amply  to  all  intents  and  purposes  in  New 
South  Wales  as  the  common  law  Courts  at  Westminster 
had  in  England,  and  also  with  ecclesiastical  juriedic- 
tion,  the  same  as   that  of  the   English   Ecclesiastical 

in)  Act  No.  13,  1898,  s.  28.  (p)  2  Bl.  Com.  378. 

lo)  s.  29  ;  Joh7i807i  W.Johnson,  Iq)    4     Geo.     IV.    c.    96;     9 

3  Ha.,  157  :   Eccles  v.  Cheyne,  Geo.  IV.  c.  83  ;  aud  the  Charter 

2  K.  &  J.  676  ;  Griffiths  v.  Gale,  of  Justice. 
12  Sim.  354. 
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Courts  at  the  date  of  the  Charter  of  Justice,  1823,  save 
as  it  may  be  limited  or  altered  by  the  Charter  (r).  By 
a  local  act  passed  in  1858  («)  it  was  enacted  that  the 
Supreme  Court  might  be  holden  before  and  by  the 
Primary  Judge  in  Equity  for  the  granting  of  probates 
aud  letters  of  administration,  or  letters  ad  colligendum. 
Subsequently  by  the  Probate  Act  of  1890  the  jurisdic- 
tion and  authority  vested  in  or  exercised  by  the 
Supreme  Court  or  by  the  Primary  Judge  in  Equity  in 
respect  of  the  estates  uf  deceased  persons  was  vested  in 
the  Probate  Judge  of  the  Supreme  Court  (^),  and  also 
jurisdiction  to  grant  probate  of  a  will  of  real  estate  (w). 
These  provisions  have  been  re-enacted  by  the  Wills, 
Probate,  and  Administration  Act  of  1898  (»). 

VI.  Construction  of  Wills.  In  construing  wills 
the  Courts  have  always  borne  in  mind,  that  a  testator 
may  not  have  had  the  same  opportunity  of  legal  advice 
in  drawing  his  will,  as  he  would  have  had  in  executing 
a  deed.  Accordingly  the  Jlr^t  great  maxim  of  con- 
struction is,  that  the  intention  of  the  testator  ought  to  he 
obiert^ed  (w).  The  decisions  of  the  Courts,  in  pursuing 
this  maxim,  have  given  rise  to  a  number  of  subsidiary 
rules,  to  be  applied  in  making  out  the  testator's  inten- 
tion ;  and,  when  doubts  occur,  these  rales  are  always 
made  use  of  to  determine  the  meaning.  The  true  legal 
construction  of  a  will  is  therefore  occasionally  different 
from  that  which  would  occur  to  the  mind  of  an  unpro- 
fessional reader.  Certainty  cannot  be  obtained  without 
uniformity,  nor  uniformity  without  rule.  Rules  have 
therefore  been  found  to  be  absolutely  necessary  ;  and 


(r)    In  the  Goods  oj  Black-  (r)  Act  No.  13,  1898,  ss.33,40. 

wood;  2  N.S.W.R.  Eq.  83.  (w)  30  Ass.  183a  ;  Year  Book, 

(#)  22  Vic.  No.  14,  s.  6.  9   Hen.  VI.  24b;    Litt.   s.  586; 

(0  54  Vic.  No.  25,  s.  4.  Perkins,  s.  555  ;  2  Bl.  Com.  381. 
(ti)  s.  11. 
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the  indefinite  maxim  of  observii 
largely  qualified  by  the  iiumeroi 
been  made  respecting  all  man 
each  of  which  decisions  forms 
construction,  to  be  attended  t< 
difficulty  occurs. 

It  is  very  questionable  whet 
serving  the  intention,  reasonabl 
been  of  any  service  to  testator 
occasioned  a  great  deal  of  tror 
since  wills  are  to  be  so  lenient 
have  imagined  that  anybody  is 
The  consequence  has  been  an  ii 
gation,  on  all  sorts  of  contrad 
bequests.  Moreover,  an  inter 
enough  for  ordinary  apprehei 
defeated  by  some  technical  rule 
to  the  general  maxim,  that  the 
observed.  The  following  exam 
remarks  : — 

(1).  An  intended  life  ettate  hel 
testator  (x)  declared  his  inteni 
should  not  sell  or  dispose  of  his 
than  his  life,  and  to  that  inten 
his  son  for  life,  and  after  his  de 
body  of  his  said  son.  The  Co 
1761)  held,  as  the  reader  woul 
the  son  took  only  an  estate  fo 
cision  was  reversed  by  the 
Chamber,  and  it  is  now  well  s< 
of  the  Court  of  King's  Bench   v 


(x)   Peirin  v.  Blake,  4  Burr.  (i 

2579  ;     1     Sir     Wm.    Bl.    672 ;       to  ' 
1  Doug.  343. 
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^^Or  nnwarily  made  nse  of  technical  terms,  which 
*J8  require  a  technical  construction.  In  giving  the 
to  the  son  for  life,  and  after  his  decease  to  the 
heirs  of  his  body,  the  testator  had,  in  effect,  given  the 
estate  to  the  son  and  the  heirt  of  his  body.  Now  such  a 
gift  is  an  estate  tail ;  and  one  of  the  ordinary  incidents 
of  an  estate  tail  is,  that  it  may  be  barred  in  the  manner 
already  described.  The  son  was  therefore  properly 
entitled,  not  to  an  estate  for  life  only,  but  to  an  estate 
tail,  which  would  at  once  enable  him  to  dispose  of  the 
lands  for  an  estate  in  fee  simple. 

(2).  An  intended  estate  in  fee  simple  held  to  he  only  an 
estate  for  life.  Thus,  a  gift  of  lands  or  houses  to  a 
person  simply,  without  words  to  limit  or  mark  out  the 
estate  to  be  taken,  was  held  to  confer  a  mere  life 
interest  {z).  But,  in  such  cases,  the  Courts,  conscious 
of  the  pure  technicality  of  the  rule,  were  continually 
striving  to  avert  the  hardship  of  its  effect,  by  laying 
hold  of  the  most  minute  variations  of  phrase,  as  matters 
of  exception.  Doubt  thus  took  the  place  of  direct 
hardship,  until  the  Wills  Act  came  into  force  in  1840. 
That  act  provided  (a),  and  the  Wills  Act  of  1898  has 
re-enacted,  that  where  any  real  estate  is  devised  to  any 
person  without  any  words  of  limitation,  such  devise 
shall  be  construed  to  pass  the  fee  simple  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estcite,  unless  a  contrary 
intention  shall  appear  by  the  will  (h).  In  these  cases, 
therefore,  the  rule  of  law  has  been  made  to  give  way  to 
the  testator's  intention  ;  but  the  case  above  cited,  in 
which  an  estate  tail  was  given  when  a  life  estate  only 

iz)    Thorley     v.     Hill     13  (a)  7  Wm.  IV.  &  1  Vic.  c.  26, 

N.S.W.R.  20,  affirmed  by  Privy  s.  28. 

Council,    16   ib.  76.     See  also,  (6)  Act  No.  13, 1898,  s.  24. 
ante,  pp.  26,  26. 
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was  intended,  is  safficient  to  show,  that  rales  still 
remain  which  give  to  certain  phrases  such  a  force  and 
effect,  as  can  be  properly  directed  by  those  only  who 
are  well  acquainted  with  their  power. 

(3).  A  gift  of  lands  to  one  perton^  ^^  and  in  case  he 
should  die  without  issue  '\  then  to  another.  The  courts 
interpreted  the  words,  **  in  case  he  should  die  without 
issue,**  to  mean  '*  in  case  of  his  death,  and  of  the 
failure  of  his  issue**;  so  that  the  estate  was  to  go  over 
to  the  other,  not  only  in  case  of  the  death  of  the  former 
leaving  no  issue  living  at  his  decease^  but  also  in  the 
event  of  his  leaving  issue,  and  his  issue  afterwards 
failing,  by  the  decease  of  all  his  descendants.  The 
courts  considered  that  a  man  might  properly  be  said  to 
be  *'  dead  without  issue,**  if  he  had  died  and  left  issue, 
all  of  whom  were  since  deceased  ;  quite  as  much  as  if 
he  had  died,  and  left  no  issue  behind  him.  In  accord- 
ance with  this  view,  they  held  such  a  gift  as  above 
mentioned  to  be  by  implication  a  gift  to  the  first  person 
and  his  issue,  with  a  remainder  over  to  the  second,  on 
such  issue  failing.  This  was,  in  fact,  a  gift  of  an  estate 
tail  to  the  first  party  (cj  ;  for  an  estate  tail  is  just  such 
an  estate  as  is  descendible  to  the  issue  of  the  party,  and 
will  cease  when  he  has  no  longer  heirs  of  his  body, 
that  is,  when  his  issue  fails.  Had  there  been  no  power 
of  barring  entails,  this  would  no  doubt  have  been  a 
most  effectual  way  of  fulfilling  to  the  utmost  the 
testator's  intention.  But,  as  we  have  seen,  every  estate 
tail  in  possession  is,  under  the  old  system  of  con- 
veyancing, liable  to  be  barred,  and  turned  into  a  fee 
simple,  at  the  will  of  the  owner.  With  this  legal 
incident  of  such  an  estate,  the  courts  considered  that 


(c)  1  Jarm.  on  Wills,  517(3rd  ed.)  ;  521  (6th  ed.)  ;  Machell  v 
Weeding,  8  Sim.  4,  7  ;  Mealy  v.  Hack,  12  N.S.W.R.,  Eq.  60. 
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they  had  uothing  to  do ;  and,  by  this  construction, 
they  accordingly  enabled  the  first  devisee  to  bar  the 
estate  tail  which  they  had  adjudged  him  to  possess, 
and  also  the  remainder  over  to  the  other  party.  He 
was  thus  enabled  at  once  to  acquire  the  whole  fee 
simple,  contrary  to  the  intention  of  the  testator,  who 
most  probably  had  never  heard  of  estates  tail,  or  of  the 
means  of  barring  them.  This  rule  of  construction  had 
been  so  long  and  so  firmly  established,  that  nothing 
but  the  power  of  parliament  could  effect  an  alteration. 
This  was  therefore  done  by  the  Wills  Act  of  1839,  and 
the  Wills  Act  of  1898,  re-enacting  its  provisions,  now 
directs  that  in  any  devise  of  real  estate  the  words  '*  die 
without  issue ",  or  '*  die  without  leaving  issue ",  or 
*'  have  no  issue  ",  or  any  other  words  which  may  import 
either  a  want  or  failure  of  issue  of  any  person  in  his 
lifetime,  or  at  the  time  of  his  death,  or  an  indefinite 
failure  of  his  issue  shall  be  construed  to  mean  a  want 
or  failure  of  issue  in  the  lifetime,  or  at  the  time  of  the 
death  of  such  person,  and  not  an  indefinite  failure  of 
his  issue  ;  unless  a  contrary  intention  appears  by  the 
will  by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  preceding  gift  being,  without  any  impli- 
cation arising  from  such  words,  a  limitation  of  an 
estate  tail  to  such  person,  or  issue,  or  otherwise  {e). 

From  what  has  been  said  it  will  appear  that,  before 
the  above-mentioned  alteration,  an  estate  tail  might 
have  been  given  by  will,  by  the  mere  implication, 
arising  from  the  apparent  intention  of  the  testator,  that 
the  land  should  not  go  over  to  any  one  else,  so  long  as 
the  first  devisee  had  any  issue  of  his  body.  In  the 
particular  class  of  cases  to  which  we  have  referred,  this 
implication   is    now  excluded  by   express  enactment. 

(fi)  Act  No.  13,  1898,  s.  25  (1). 
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But  the  general  principle  by  which  any  kind  of  estates 
may  be  given  by  will,  whenever  an  intention  so  to  do 
is  expressed,  or  clearly  implied,  still  remains  the  same. 
In  a  deed   technical  words  are  always  required.     To 
create  an  estate  tail  by  a  deed,  it  is  necessary,  as  we 
have  seen,  that  the  word  hein^ 
procreation,  such  as  heirs  of  the  < 
use  of.     So  also,  to  give  an  estat 
necessary,  in  a  deed,  to  use  the  \^ 
limitation,  to  limit  or  mark  out 
will,  a  devise  to  a  person  and  h 
and  his  issue  (^),  and  many  o 
sufficient  to  confer  an  estate  ta 
man  and  his  heirs  male,  which, 

held  to  confer  a  fee  simple,  in  a  will  gives  an  estate  in 
tail  male  (A)  ;  for  the  addition  of  the  word  "  male,"  as 
a  qualification  of  heirs,  shows  that  a  class  of  heirs,  less 
extensive  than  heirs  general,  was  intended  (J)  ;  and  the 
gift  of  an  estate  in  tail  male,  to  which  in  a  will  words 
of  procreation  are  unnecessary,  is  the  only  gift  which, 
at  all  accords  with  such  an  intention.  So,  even  before 
the  enactment  which  directed  that  a  devise  without 
words  of  limitation  should  be  construed  to  pass  a  fee 
simple,  an  estate  in  fee  simple  was  often  held  to  be 
conferred,  without  the  use  of  the  word  heirs.  Thus, 
such  an  estate  was  given  by  a  devise  to  one  in  fee 
simple^  or  to  him  for  ever,  or  to  him  and  his  assigns  for 
ever  0),  or  by  a  devise  of  all  the  testator's  estate^  or  of 


(/)  Co.  Litt.  9b ;  2  Bl.  Com.  (^)  Co.  Litt.  26a  ;  2  BI.  Com 

115.  116. 

(flr)    Marthi  v.    Svoannell,    '^  (0    2    Jarm.    on    Wills,    298 

Beav.  249;   2   Jarm.   on   Wills,  (3rd  ed.)  ;   324  (4th  ed.)  ;  1170 

389  (3rd   ed.)  ;    412   (4th   ed.)  ;  (5th  ed.). 

1258  (5th  ed.).  (,j)  Co.  Litt.  9b;  2  Bl.  Com. 

108. 
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all  his  property^  or  all  his  inheritance^  and  by  a  vast 
number  of  other  expressions,  by  which  an  intention 
to  give  the  fee  simple  could  be  considered  as  expressed 
or  implied  (k), 

\}%ts  and  Trusts.    The  doctrine  of  nses  and  trusts 
applies  as  well  to  a  will  as  to  a  conveyance.    Thus,  a 
devise  of  lands  to  A  and  his  heirs  to  the  use  of  B  and 
his  heirs,  upon  certain  trusts  to  be  performed  by  B,  will 
vest  the  legal  estate  in  fee  simple  in  B.    These  trusts  the 
Supreme  Court  in  Equity  will  compel  him  to  execute  ; 
unless,   indeed,    he  disclaim  the   estate,  as  he  is  at 
perfect  liberty  to  do  {I),    But,  if  any  trust  or  duty  be 
imposed  upon  A,  it  will  then  become  a  question,  on 
the  construction  of  the  will,  whether  or  not  A  takes 
any  legal  estate  ;  and,  if  any,  to  what  extent.     If  no 
trust  or  duty  is  imposed  on  him,  he  is  a  mere  conduit- 
pipe  for  conveying  the  legal   estate  to  B,  filling  the 
same  passive  office  as  a  person  to  whom  a  feoffment  or 
conveyance  has  been  made  to  the  use  of  another  (m). 
From  a  want  of  acquaintance  on  the  part  of  testators 
with  the  Statute  of  Uses  («),   great  difficulties   have 
frequently  arisen  in  determining  the  nature  and  extent 
of  the  estates  of  trustees  under  wills.     In  doubtful 
cases   the  leaning  of  the  Court  was,  to  give  to  the 
trustees  no  greater  estate  than  was  absolutely  necessary 
for   the   purposes  of   their  trust.      But   this   doctrine 
having  been  frequently  found  inconvenient,  provision 
was  made  in  the  Wills  Act  of  1839  and  it  has  now  been 
re-enacted  (o)^  that  where  any  real  estate  is  devised  to 

(Jc)  2  Jarm.  on  Wills,  253  et  (m)    2   Jarm.  on   Wills.   270 

scq.    (3rd  ed.) ;    274  (4th  ed.)  ;  (3rd  ed.);   290  (4th  ed.) ;  1137 

1113,  1114  (6th  ed.).  (5th  ed.). 

(Z    Nicolson  V.    Wordsworth,  (w)  27  H.  VIII.  c.  10. 

2  Swans.  365  ;  Urch  v.  Walker,  (o)  Act  No.  13,  1898,  s.  26. 

3  My.  &  Cr.   702;   Siggers  v. 
Evans,  5  E.  &  B.  367,  380. 
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any  trustee  or  executor,  such  devise  shall  be  construed 
to  pass  the  fee  simple  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  definite  term  of  years 
absolute  or  determinable,   or  an  estate  of  freehold  is 
thereby  given  to  him  expressly  or  by  implication  ;  and 
also  that  (p)  where  any  real  estate  is  devised   to  a 
trustee  without  any  express  limitation  of  the  estate  to 
be  taken  by  such  trustee,   and  the  beneficial  interest 
in  it,  or  in  the  surplus  rents  and  profits  thereof,  is  not 
given  to  any  person  for  life,   or,  being  given  to  any 
person  for  life,  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be 
construed  to  vest  in  such  trustee  the  fee  simple,  and 
not  an  estate  determinable  when  the  purposes  of  the 
trust  are  satisfied.      It  has  been   held   that    this  pro- 
vision applies  not  only  to  estates  expressly  given  to 
trustees,  but  also  to  estates  impliedly  given  to  them  (q). 
The  above  examples  may  serve  as  specimens  of  the 
great  danger  a  person  incurs,  who  ventures  to  commit 
the  destination  of  his  property  to  a  document  framed 
in  ignorance  of  the  rules  by  which  the  effect  of  such 
document  must  be  determined.     The  Wills  Act  of  1839 
effected  some  improvements  by  the  alterations  above 
mentioned,  which  have  been  re-enacted  by  the  Wills 
Act  of  1898  («)  ;  but  no  act  of  parliament  can  give  skill 
to  the  unpractised,  or  cause  everybody  to  attach   the 
same    meaning   to   doubtful   words.     The  only    way, 
therefore,  to  avoid  doubts  on  the  construction  of    wills, 
is  to  word  them  in  proper  technical  language,—  a  task 
for  which  those  only  who  have  studied  such  language 
can  be  expected  to  be  competent. 

(p)  s.  27.  («)  Act  No.  13,  1898. 

iq)  Ritchie  v.  Pnce,  3  S.C.R. 
14,  20. 
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VII.  Powers  of  executors    over   real    estate  of 
testator.  It  is  usnally  the  practice,  as  is  well  known, 
for  every  testator  to  appoint  an  executor  or  executors 
of  his    will;    and    the  executors  so  appointed   have 
important   powers    of    disposition    over  the    personal 
estate  of  the  testator.      But  the   devise   of    the    real 
estate  of  the  testator  was  formerly  quite  independent 
of  the  executors'  assent  or   interference,    unless  the 
testator  should  either  expressly  or  by  implication  have 
given  his  executors  any  estate  in  or  power  over  the 
same.    However,  a  doctrine  was  broached  in  England, 
that  if  a  testator  charged  his  real  estate  with  the  pay- 
ment of  his  debts,  such  a  charge  gave  by  implication  a 
power  to  his  executors  to  sell  his  real  estate  for  the 
payment  of  his  debts  ;  and  this  doctrine  was  recognized 
in  several  cases  (<).    But  there  were  weighty  authorities 
who  contended  that  it  was  inconsistent   with    legal 
principles  (t^).     In  order  to  avoid  such  difficulties  here 
an  act  based  on  English  legislation  was  passed,  com- 
monly    known     as    "The     Trust    Property    Act    of 
1862 "  (t?),  by  which,  where   there  was  a  charge  of 
debts  or  legacies,  the  trustees  in  some  cases  and  in 
other  cases  the  executors  of  a  testator  were  empowered 
to  sell  his  real  estate  for  the  purpose  of  paying  such 
debts  or  legacies.    This  act  has  been  repealed,  but  its 
provisions  in   this  respect   re-enacted  by  the  Trustee 
Act,  1898,  which   now  provides  (w)   that  where  any 
testator  has  charged   his   real   estate,  or  any  specific 
portion  thereof,  with  the  payment  of  his  debts,  or  of 
any  legacy  or  other  specific  sum  of  money,  but  has  not 


(0    Farwell    on    Powers,  57  (r)  26  Vic.  No.  12. 

et  seq.  (w?)  Act  No   4,  1898,  s.  8  ;  see 

(?/)  Williams'  Essay  on   Real  Cooper  \,  The  Commercial  Bank- 

Assets,    c.    6  ;    Sugd.     Powers,  iyig  Co,,  20  N.S.W.R.  Eq.  75. 
120-122,  8th  ed. 
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ade  any  express  provision  for  the  raising  thereof,  the 
lount  required  may  be  raised  by  a  sale  or  by  a 
^rtgage  of  the  estate  so  charged,  or  any  part  thereof, 
partly  in  one  mode  and  partly  in  the  other.  These 
wers  of  sale  or  mortgage  may  be  exercised  by 
fferent  persons,  according  to  circumstances.  In  the 
St  place,  if  the  estate  so  charged  is  devised  by  the 
itator  to  a  trustee  for  the  whole  of  the  testator's 
tate  or  interest  therein,  then  the  powers  may  be 
ercised  by  such  trustee,  or  by  the  person  in  whom 
e  estate  so  charged  is  vested  by  survivorship,  or 
scent,  or  devise,  or  else  by  any  person  appointed  to 
cceed  to  the  trusteeship  in  the  place  of  such  trustee  ; 
it  secondly,  if  the  estate  so  charged  is  not  devised  in 
ch  terms  that  the  whole  of  the  testator's  estate  or 
terest  becomes  vested  in  any  trustee,  then  the  persons 
exercise  the  powers  are  the  executors  for  the  time 
ing  named  in  the  will  (if  any) ;  or  the  persons  (if  any) 
whom  for  the  time  being  the  executorship  is  vested, 
id  purchasers  or  mortgagees  are  not  bound  to  enquire 
lether  these  powers  have  been  duly  and  correctly 
ercised  by  the  person  acting  in  virtue  thereof  (s). 
it  these  provisions  are  not  to  prejudice  or  affect  any 
e  or  mortgage  made  or  to  be  made  under  or  in 
irsuance  of  any  will  coming  into  operation  before 
e  19th  December,  1862  (y)  ;  nor  are  they  to  extend 
a  devise  to  any  person  in  fee  or  in  tail,  or  for  the 
jtator's  whole  estate  and  interest  charged  with  debts 
legacies  ;  nor  are  they  to  affect  the  power  of  any 
ch  devisee  to  sell  or  mortgage,  as  he  may  by  law  now 
K  In  these  cases  the  law  is  that  the  devisee  may,  in 
e  exercise  of  his  inherent  right  of  alienation,  either 

»  Act  No.  4,  1898,  s.  8,  (4).  0/)  The  date  of  the  passing  of 

*'The    Trust    Property    Act    of 
1862." 
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sell  or  mortgage  the   lands   devised  to  him  ;   bat  if 

legacies  only  are  charged  thereon,   the  purchaser  or 

mortgagee  is  bound  to  see  his  money  duly  applied  in 

their  payment  («).     If,  however,  the  testator's  debts  are 

charged  on  the  lands,  then,  whether  there  be  legacies 

also  charged  or   not,    the    practical    impossibility  of 

obliging  the  purchaser  or  mortgagee  to   look  to  the 

payment  of  so  uncertain  a  charge  exonerates  him  from 

all  liability  to  do  more  than  simply  pay  his  money  to 

the  devisee  on  his  sole  receipt  (a).      Moreover,  it  is 

important  to  observe  that  the  above-mentioned  provi- 

Bions  of  the  Trustee  Act,  1898,  are  not  to  be  interpreted 

as  aflfecting  or  controlling  the  provisions  of  the  Probate 

Act  of  1890,  or  any  Act  amending  or  consolidating  the 

same,  and  they   operate  only  so  far  as  they  are  not 

inconsistent  with  the  said  Acts  (b).    The  Probate  Act 

of  1890  made  a  change  in  what  had  previously  been 

the  law  by  providing  that  upon  grant  of  the  probate  of 

a  will,  all  the  real  estate  of  the  testator  should  vest,  as 

from  his  death,  in  the  executor  to  whom  such  probate 

should  be   granted   (c),   who   should   have   the  same 

rights  and  be  subject  to  the  same  duties  with  respect 

thereto  as  executors  theretofore  had  or  were  subject  to 

with  respect  to  personal  assets  (d).     It  was  also  made 

lawful  for  such  executor  for  purposes  of  administration 

to  sell  such  real  estate,  or  mortgage  the  same  with  or 

without  a  power  of  sale,  and  to  convey  the  same  to  a 

purchaser  or  mortgagee    in  as  full    and  effectual   a 

manner  in  law  as  the  testator  of  such  executor  could 

have  done  in  his  lifetime  (e).    These  provisions  have 

iz)  Horn  v.  i/orw,  2  Sim.  &  S.  (6)  Act  No;  4,  1898,  s.  8  (7). 

448  ;  Williams'  Essay  on  Real  (c)  54  Vic.  No.  26,  s.  15. 

Assets,  63.  {,d)  s.  20. 

(o)    Wms.    Essay    on    Real  (e)  s.  17. 
Assets,  62,  63;  Corser  v.  Cart- 
wright,  L.R.  7  H.L.  73. 
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been  re-enacted  by  the  Wills,  Probate  and  Adminis- 
tration Act  of  1898  (/),  which  consolidated  the  various 
Acts  relating  to  probate ;  and  in  regard  to  them  it  has 
been  decided  that  where  an  executor  sells  real  estate  of 
his  testator  there  is  no  necessity  that  the  purchaser 
should  enquire  whether  any  debts  of  the  testator  are 
still  in  existence,  or  whether  the  personal  estate  is 
insufficient  to  discharge  the  debts  (y). 

YIII.  Deposit  of  wills  lor  sale  custody.  Any 
person  residing  in  New  South  Wales  may  deposit 
in  the  office  of  the  Registrar-General  his  will  enclosed 
in  a  sealed  envelope  or  cover  with  the  full  name, 
description,  and  the  then  address  of  the  testator,  or 
other  means  of  ready  identification,  and  also  the  names 
in  full  with  descriptions  and  addresses  of  the  executors 
named  therein.  Such  will  after  being  so  deposited 
must  not  be  given  up  unless  upon  the  express  require- 
ment of  the  testator,  but  must  remain  in  the  said  office 
in  the  custody  of  the  Registrar-General  until  the  death 
of  the  testator,  and  upon  his  death  the  Registrar - 
General  must  deliver  the  same,  after  examination,  to 
either  of  the  executors  named  in  the  said  will,  or  in 
case  of  doubt  to  such  person  as  the  Probate  Court,  or  a 
Judge  of  the  Supreme  Court  may  direct  (A).  No 
probate  will  be  granted  of  any  will  not  thus  deposited, 
unless  the  application  for  probate  be  supported  by  an 
affidavit  that  a  search  has  been  made  in  the  proper 
office  for  a  will  of  the  deceased,  and  stating  whether 
any  such  will  remains  deposited  with  the  officer  for 
the    time    being    authorised  to   have  the  custody   of 

(/)  Act  No.  13,   1898,  ss.  15,  (g)      Olif    v.     aNeill,     17 

48,  46  (2).     Until  grant  of  pro-  N.S.W.R.,  Eq.  1. 

bate  or  administration  the  estate  (^)  Act  No.  13,  1898,  s.  32. 

is  deemed  to  be  vested  in  tiie  The  fee  payable  for  such  deposit 

Chief  Justice,  or  the  senior  is  5/-;  Act  No.  22,  1897,  2nd  Sch 
Puisne  Judge,  s.  61. 
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deposited  wills,  or  by  a  certificate  from  the  Registrar- 
General  to  the  like  effect  (»).  Similar  provisions  to  the 
foregoing  for  the  safe  custody  of  wills  have  long  been 
in  force  in  New  South  Wales  (J), 

It  may  be  added  that  all  original  wills  brought  into 
Court,  or  of  which  probate,  or  administration  with  the 
will  annexed,  is  granted,  are  deposited  and  preserved 
at  the  Supreme  Court  House  in  Sydney,  and  may  be 
inspected  under  the  control  of  the  Court,  and  subject 
to  the  rules  of  the  Court  (A;).  An  official  copy  of  the 
whole  or  any  part  of  a  will  may  be  obtained  from  the 
Registrar  or  custodian,  on  payment  of  the  fees  fixed  for 
the  same  by  the  rules  of  court  {I), 

IX.  Re^ristration  of  wills.  All  wills  and  devises 
affecting  any  estate  in  land  in  New  South  Wales  may 
be  registered  in  the  office  of  the  Registrar-Oeneral  by 
filing  in  the  office  either  the  will  itself,  or  a  full  copy 
thereof,  upon  good  vellum  or  parchment  of  the  pre- 
scribed form  and  size,  certified  to  be  a  true  copy  by  the 
oath  of  one  credible  person  taken  before  a  Judge  of  the 
Supreme  Court,  or  before  the  Registrar-Oeneral  or  his 
deputy,  or  before  any  Commissioner  of  the  Supreme 
Court  for  taking  affidavits,  not  residing  within  five 
miles  of  Sydney  (w).  If  a  copy  only  is  registered  the 
original  must  be  produced  to  the  person  before  whom 
the  copy  is  verified  («).  Upon  delivery  of  the  will  or 
such  certified  copy  thereof  into  his  office  the  Registrar- 
General  must  grant  and  sign  and  receipt  therefor  as  in 
the  case  of  a  deed  (o). 


(0  3.42(3).  (m)    Act      No.     22,      1897, 

ij)  See  6  Geo.  IV.  No.  22.  s.  7;  ss.  6,  7,   11.    The  registration 

7   Vic.  No.   16,   s.  31  ;  54  Vic.  fee  is  7s.  6d. ;  see  2nd  Sched. 
No.  25, 8.  24.  (n)  s.  8. 

(>{?)  Act  No.  18,  1898,  s.  30.  (o)  s.  10. 

(O  S.31. 


Digitized  by 


Google 


270      PART  I. --OP  CORPOREAL  HBRBDITAMBNTS 

X.    R«s:istration    of    transmissions    by    devise. 

When  any  real  estate,  not  •  under  the  provisions  of  the 
Real  Property  Act,  is  devised  to  any  person  by  a  dnly 
proved  will  the  executor  of  the  will,  or  the  adminis- 
l^rator  with  the  will  annexed,  may,  instead  of  executing 
a  conveyance  to  such  person,  sign  an  acknowledgment 
in  the  form  prescribed  by  the  rules  of  Court,  that  the 
devisee  is  entitled  to  such  real  estate  for  which  the 
same  is  devised  to  him.    Such  acknowledgment  ma^ 
be  registered  under  the  acts  in  force  regulating  the 
registration  of  deeds  ;    and  upon   registration  thereof 
such  real  estate  becomes  vested  in  the  devisee  for  such 
estate  as  aforesaid  in  .the  same  way  and  subject  to  the 
same  trusts  and  liabilities  as  if  the  executor  or  adminis- 
trator had   executed    a  conveyance  of  the   same  (/). 
Should    the    land    affected    by  a  will   be   under  the 
provisions  of  the  Real  Property  Act  the  executors,  or 
other  person  claiming  any  estate  of  freehold  therein, 
or  any  person  having  a  power  of  disposition  of  the  fee 
simple,   may    make    application    in     writing     to    the 
Registrar-General  to  be  registered  as  proprietor  of  such 
estate,  and  must  deposit  with  him  the  will  or  an  office 
copy  or  probate  of  the  will,  and  also  (unless  dispensed 
with)  the  certificate  of  the  death  of  the  deceased  pro- 
prietor.    The    applicant   must  state  in  his  application 
the  nature   of  every  estate   or  interest  held  by  other 
persons  at  law   or  in   equity  in   such  land  with   his 
knowledge,  except  such  estates  or  interests  as  arise,  or 
are  supposed  to  arise,  out  of  matters  anterior  to  the 
date  of  the  instrument  in  respect  of  which  he  applies 
to  be  registered,  unless  such  estates  or  interests  have 
been  disclosed  by  or  referred  to  in  some  instrument  or 

(p)  Act  No.   13,  1898,  s.  83 ;  and  see  In  the  estaU   of  Davis. 
19  N.S.W.R.,  B.  &  P.  18. 
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declaration  of  trust  deposited  under  the  act,  or  liave 
been  protected  by  caveat  entered  pursuant  to  the  pro- 
visions of  the  act.  He  must  also  state  that  he  verily 
believes  himself  to  be  entitled  to  the  estate  in  such 
land  in  respect  to  which  he  applies  to  be  registered, 
and  must  verify  on  oath  or  by  statutory  declaration 
every  statement  made  in  his  application.  He  must 
also  (unless  the  Registrar-Qeneral  shall  dispense  with 
his  doing  so)  surrender  the  existing  grant  or  certificate 
of  title  of  the  land  in  respect  to  which  he  claims  to  be 
regiatered  as  proprietor  (r).  The  Registrar-General 
must  refer  the  application  to  the  Examiners  for 
examination  and  report,  after  which  he  may  (unless  he 
shall  in  the  interval  have  received  a  caveat  forbidding 
him  so  to  do)  register  such  applicant  as  proprietor  of 
such  land  by  entering  in  the  register-book  the  par- 
ticulars of  the  transmission  through  which  such 
applicant  claims,  and  by  issuing  to  such  applicant  a 
certificate  of  title  for  the  land  so  transmitted,  or  by 
endorsing  the  transmission  on  the  grant  or  certificate 
of  the  deceased  proprietor,  where  the  transmission  is 
of  the  whole  of  the  land  comprised  in  that  grant  or 
certificate  (#). 

XI.  Duties  on  Estates  of  deceased  persons.  By 
the  Stamp  Duties  Act  of  1898  a  duty  sometimes  called 
Probate  Duty  is  charged  upon  all  the  property  whether 
real  or  personal  which  passes  either  upon  intestacy,  or 
by  will,  or  settlement  upon  the  death  of  any  person  (t). 
The  duty  is  graduated  according  to  the  scale  in  the 


(r)  Act  No.  26, 1900,  8.  94.  (0  Act  No.  27, 1898,  ss.  49, 58. 

(»)  s.  95. 
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note  (u).  Any  one  who  takes  possession  of  and  in  any 
manner  administers  any  part  of  the  estate  of  any 
person  deceased  without  obtaining  probate  of  the  will 
or  letters  of  administration  within  six  calendar  months 
after  snch  person*s  decease  incurs  a  severe  penalty, 
except  where  the  estate  does  not  exceed  £200  in 
value  (v)  ;  and  no  probate  or  lettens  of  administration 
will  be  granted  unless  the  applicant  (1)  lodges  with  his 
application  an  affidavit  stating  that  to  the  best  of  bis 
knowledge  and  belief  the  estate  of  the  deceased, 
exclusive  of  what  he  was  possessed  of  or  entitled  to  as  . 
a  trustee,  but  including  all  his  real  estate  and  all 
estates  for  years  is  under  the  value  of  a  certain  sum  to 
be  specified  in  such  affidavit ;  and  (2)  at  the  same  time 
delivers  with  such  affidavit  an  inventory  setting  forth 
a  full  and  true  account  of  the  estate  of  the  deceased, 
and  the  value  thereof,  and  all  such  particulars  as 
are  necessary  or  proper  for  enabling  the  Commissioner 
for  Stamps  fully  and  correctly  to  ascertain  the  duties 
payable  in  respect  of  such  estate  (w).  The  personal 
estate  is  primarily  liable,  but  in  case  of  insufficiency 
the  Court  may  order  payment  out  oC  the  real  estate  (s). 
No  probate  or  letters  of  administration  will  be  issued 
from  the  Prothonotary's  office  until  the  duty  has  been 


(m)  Probate  Duties  Amendment  Act  of  1899 

Where  the  total  value 

of  the  estate 

exceeds  £1,000  and  does  not  exceed 

£6,000 

2% 
3% 

5,000    „ 

!•           »»            n 

6,000 

6,000    „ 

»!             «             »> 

7,000 

3  l-5th  % 
3  2-5th  % 

7,000    „ 

>»           »»           '» 

8,000 

8.000    „ 

M                1i                )t 

9,000 

3  3-5th  % 
3  4-5th  % 

9,000    „ 

1?                )>                «< 

10,000 

10,000    „ 

»                »>                »> 

12,000 

A%     . 

then  by  rises  of  l-5th  %  duty  for  each  increase  of  £2000  value  of 
the  estate  up  to  £40,000,  and  then  a  rise  of  l-5th  %  duty  for  each 
increase  of  £4000  up  to  £100,000  ;  over  £100,000  a  duty  of  10  %  ; 
but  with  a  proviso  for  half  the  above  rates  in  favour  of  widows  and 
children  where  the  value  of  the  estate  does  not  exceed  £50,000. 

00  Act  No.  27,  1898,  s.  50.  {x)  s.  56. 

(w)  Act  No.  27,  1898,  s.  54, 


Digitized  by 


Google 


OH.  X.— OP  A  WILL  OF  LANDS.  273 

paid  or  security  given  therefor,  and  the  probate  or 
letters  of  administration  duly  stamped  (y).  The  Com- 
missioner may  also  lodge  a  caveat  against  the  issue  of 
any  certificate  of  title  by  transmission  where  the  land 
does  not  clearly  appear  to  have  been  included  in  the 
affidavit  or  inventory  or  where  the  will  of  the  deceased 
proprietor  has  not  been  proved  or  letters  of  adminis- 
tration granted  (z). 

(tf)  s.  57.    And  see  In  the  tnll         (z)  a.  54  (4). 
ofRuih^ord,  3  N.S.W.R.  176. 
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CHAPTER  XI.   . 
OP  THE  MUTUAL   RIGHTS    OP    HUSBAND    AND    WIPE. 

The  next  subject  of  our  attention  will  be  the  mutual 
rights  in  respect  of  lands,  arising  from  the  relationship 
of  husband  and  wife.  In  pursuing  this  subject,  let  us 
consider,  firzt,  the  rights  of  the  husband  in  respect  of 
the  lands  of  his  wife  ;  and,  $eeondlify  the  rights  of  the 
wife  in  respect  of  the  lands  of  her  husband. 

I.  Risrhts  of  a  husband  in  the  lands  of  his  wile. 
—The  Married  Women's  Property  Act  of  1893,  which 
was  passed  on  the  17th  April  in  that  year,  conferred 
an  altogether  new  status  in  respect  of  property  upon 
all  women  married  since  that  date  (a),  and  also  upon 
all  women  married  before  that  date  in  respect  of  pro- 
perty acquired  subsequently  thereto  (h).  But  these 
latter  are  still  subject  to  the  previous  law  with  respect 
to  property  to  which  their  title  accrued  before  the 
commencement  of  the  act  (e).  A  knowledge  of  the 
previous  law  is  therefore  still  necessary,  both  in  regard 
to  such  cases,  and  also  as  facilitating  a  proper  under- 
standing of  the  present  law.  Let  us  then  enquire  into 
the  position  of  the  wife  at  common  law  in  respect  to 
her  lands ;  next,  the  modification  of  that  position 
secured  to  her  by  the  principles  of  equity,  and  lasilyy 

(a)  66  Vic.  No.  11,  ss.  1,  3.  (c)  s.  6  ;  /n  re  Harris*  Settled 

(fe)  s.  6.  Estates,  28  Ch.  Div.  171. 
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the  alteration  or  abolition  of  the  hnsband's  rights  by 
statute. 

1.  Position  of  wife  at  common  law.    By  the  com- 
mon law  a  hnsband  and  wife  became  by  the  act  of 
marriage  one  person  in  law,  and  so  continned  dnring 
the  covertQre  or  marriage  (d).     The  wife  was,  as  it 
were,    merged    in    her  hnsband.       Accordingly,    the 
hnsband  was  entitled  to  the  whole  of  the  rents  and 
profits  which  might  arise  from  his  wife's  lands,  and 
acquired   a  freehold   estate  therein  dnring  the    con- 
tinuance of  the  coverture  (e).    If  the  land  was  under 
the  Real  Property  Act  he  was  entitled  to  be  registered 
as  co-proprietor  thereof    in  right  of  his  wife,  upon 
application  to  that  effect  and  surrender  of  the  existing 
certificate  of  title  (/),    In  like  manner,  all  the  goods 
and  personal  chattels  of  the   wife,  the    property  in 
which  passes  by  mere  delivery  of  possesion,  belonged 
solely  to  her  hnsband  (j).    For,  by  the  ancient  com- 
mon law,  it  was  impossible  that  the  wife  should  have 
any  power  of  disposition  over  property  for  her  separate 
benefit,  independently  of  her  husband,   during  their 
joint  lives.    If  the  husband  survived  his  wife,  and  had 
by  her  had  issue  born  alive  that  might  by  possibility 
inherit  the  estate  as  her  heir,  he  became  entitled  to  an 
estate  for  the  residue  of  his  life  in  such  lands  and 
tenements  of  his  wife  as  she  was  solely  seised  of  in  fee 
simple,  or  fee  tail  in  possession  (A).     The  husband, 
while  in  the  enjoyment  of  this  estate,  was  called  a 
tenant  by  the  curtesy  of  England,  or,  more  shortly, 

(rf)    Litt.  s.  168  ;  1  Bl.  Com.  (/)  26  Vic.  No.  9,  s.  77. 

442  ;  Gilb.  Ten.  108  ;  1  Roper's  (g)  1  Rop.  Husb.&  Wife,  169; 

Husb.  &  Wife,  1 ;  Macq.  Husb.  Macq.  Husb.  &  Wife,  Ch.  1.  s.  1. 

&  Wife,  Ch.  I.  s.  1.  (A)  Litt.  ss.  35, 52;  2  Bl.  Com. 

(c)  1  Rop.  Hosb.  &  Wife,  3  ;  126  ;  1  Rop.   Husb.  &  Wife,  5  ; 

Mac^.    Husb.   &  Wife,    Ch.    I.  Barker  v.  Barkery  2  Sim.  249. 
8.    III.;    Robertson   v.  Norris^ 
11  Q.B.  916. 
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tenant  by  iUe  cnrtesy,  and  conld,  where  the  land  was 
subject  to  the  Real  Property  Act,  be  registered  as  pro- 
prietor of  such  an  estate  in  the  land  (t).  If  the  wife's 
estate  were  equitable  only,  that  is,  if  the  lands  were 
vested  in  trustees  for  her  and  her  heirs,  her  husband 
would  still,  on  surviving,  in  case  he  had  had  issue 
which  might  inherit,  be  entitled  to  be  tenant  by  the 
curtesy,  in  the  same  manner  as  if  the  estate  were 
legal  (k)  ;  for  equity  in  this  respect  followed  the  law. 
But  the  estate  must  have  been  a  several  one  or  else 
held  under  a  tenancy  in  common,  and  not  one  of  which 
the  wife  was  seised  or  possessed  jointly  with  any  other 
person  or  persons  (J).  It  must  also  have  been  an 
estate  in  possession  ;  for  there  could  be  no  curtesy  of 
an  estate  in  reversion  expectant  on  a  life  interest  or 
other  estate  of  freehold  (m).  The  husband  must  also 
have  had,  by  his  wife,  issue  bom  alive,  and  capable  of 
inheriting  as  heir  to  the  wife  (n).  Thus,  if  the  wife 
were  seised  of  lands  ifa  tail  male^  the  birth  of  a 
daughter  only  would  not  have  entitled  her  husband  to 
be  tenant  by  curtesy ;  for  the  daughter  could  not  by 
possibility  have  inherited  such  an  estate  from  her 
mother.  And  it  was  necessary  that  the  wife  shonid 
have  acquired  an  actual  seisin  of  all  estates,  of  which 
it  was  possible  that  an  actual  seisin  could  be  obtained  ; 
for  the  husband  had  it  in  his  own  power  to  obtain  for 
his  wife  an  actual  seisin  ;  and  it  was  his  own  fault  if 
he  had  not  done  so  (o),  A  tenancy  by  the  curtesy  Av^as 
not  of  very  frequent  occurrencei  the  rights  of  husbands 

(i)  26  Vic.  No.  9,  ss.  77,  87.  (m)  2  Bl.  Com.   127  ;    Watk. 

Oc)  1  Rop.  Husb.  &  Wife,  18  ;  Desc.  Ill ;  Macq.  Husb  &  Wife, 

Macq.  Husb.  &  Wife,  Ch   VI.  Ch.  VI.  s.  III. 

sec.    III.;     Lewin    on    Trusts,  (w)  Litt  s.  62  ;  8  Rep.  34b. 

Ch.  XXVII.,  sect.  VI.  (o)  2  Bl.  Com.  181 ;  rarker 

(Z)  tCo.  Litt.    183a;    1    Rop.  v.  Ow^tfr,  4  Ha.  416. 
Husb.  &  Wife,  12. 


Digitized  by 


Google 


CH.  XI.  MUTUAL  RIGHTS  OP  HUSBAND  AND  WIPE,     277 

in  the  lands  of  their  wives  having  been  generally 
ascertained  by  proper  settlements  made  previously  to 
marriage  ;  and,  as  we  shall  hereafter  show,  it  has  now 
been  abolished. 

Powers   of   disposition    in    tlie    liusband  alone. 
The  effect  of  the  marriage  was  to  put  the  ownership  of 
the  wife's  lands,    during  coverture,  entirely   in  the 
husband's  power ;  nor  was  his  status  in  this  respect 
affected  by  any  order  made  under  the  Deserted  Wives 
and  Children  Act  (p)  creating  her  a  feme  soU  from  the 
date  of  desertion  {q).     Hence  he  could  alienate  that 
ownership  at  pleasure,  and  his  conveyance  would  pass 
the  estate  which  he  took  during  coverture,  or  by  the 
eurte$yy  without  his  wife's  concurrence  (r).     It  was 
liable  for  his  debts,  and  on  his  bankruptcy  passed  to 
his  official  assignee  {$).     But  the  ultimate  property, 
that  is,  the  inheritance  or  fee  of  the  estate,  remained  in 
the  wife  herself.     So  that,  if  she  survived  him  she 
resumed  her  right  to  her  estates,  unaffected  by  any 
debts  which  he  might  have  incurred,  or  by  any  aliena- 
tion which  he  might  have  attempted  to   make  {t). 
For,  although  the  wife  was  by  marriage  prevented  from 
disposing  of  her  fee  simple  estates  either  by  deed  or 
will,  yet  neither  could  the  husband,  without  his  wife's 
concurrence,    make  any  disposition  of  her  lands  to 
extend  beyond  the  limits  of  his  own  interest.     Nor 
could  he  retain  them  for  himself  after  that  interest 
had   ceased  ;    for,  by  a  statute  of  Anne  (i*),    every 
husband  seised  in  right  of  his  wife  only,  who,  after 
the  determination  of  his  estate  or  interest,  without  the 

(p)  4  Vic.  No.  6,  amended  by  («)    Newman     v.     Jones,     2 

22  Vic.  No.  6.  N.S.W.R.  287. 

iq)    Uardie    v.    Baynes,    12  (0  Co.  Litt.  326a ;  Robertson 

N.S.W.R.  Eq.  219,  221.  v.  NoMs,  U  QB.  916;  Macq. 

(r)  Co.  Litt.  30a  ;   Robertson  Husb.  &  Wife,  Ch.  I.  s.  HI. 

V.  Norris,  11  Q.B.  196.  .     («)  6  Anne,  c.  18,  s.  5. 
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express  consent  of  the  persons  next  immediately 
entitled  after  the  determination  of  such  estate  or 
interest,  shall  hold  over  and  continue  in  possession  of 
any  hereditaments  shall  be  adjudged  to  be  a  trespasser  ; 
and  the  full  value  of  the  profits  received  during  such 
wrongful  possession  may  be  recovered  in  damages 
against  him  or  his  executors  or  administrators.  But 
formerly  by  the  Settled  Estates  Act  of  1886  (c),  and 
now  by  the  Conveyancing  Act  of  1898,  a  husband 
entitled  as  tenant  by  the  curtesy,  or,  in  right  of  a  wife 
who  is  seised  in  fee  simple,  may  in  like  manner  as 
other  tenants  for  life  are  thereby  empowered  to  do, 
make  leases  not  exceeding  ten  years ;  and  any  such 
demise  will  be  valid  against  the  wife  of  the  person 
granting  the  same,  and  any  person  claiming  through  or 
under  her  (to). 

Powers  of  disposition  of  liusband  and  wife 
to^etlier.  But  although  the  husband's  power  of 
alienation  was  bounded  by  his  own  interest,  and  the 
wife  had  of  herself  no  power  of  disposition  at  all,  yet 
the  husband  and  wife  together  might  make  any  such 
dispositions  of  the  wife's  interest  in  real  estate  as  she 
could  do  if  unmarried.  The  mode  in  which  such 
dispositions  were  formerly  effected  in  England  was  by 
a  fine  duly  levied  in  the  Court  of  Common  Pleas. 
These  were,  as  we  have  seen  (^),  fictitious  suits  com- 
menced and  then  compromised  by  leave  of  the  Court, 
whereby  the  lands  in  question  were  acknowledged  to 
be  the  right  of  one  of  the  parties.  Whenever  a  married 
woman  was  a  party  to  a  fine,  it  was  necessary  that  she 
should  be  examined  apart  from  her  husband,  to  ascer- 
tain whether  she  joined  in  the  fine  of  her  own  free 


(v)  60  Vic.  No.  20,  ss.  39,  40.  (x)  Ch.  on  Estate  Tail. 

V  (to)  Act  No.  17, 1898,ss.  68,  69. 
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will,  or  was  compelled  to  it  by  the  threats  and  menaces 
of  her  husband  (y).     Having  this  protection,  a  fine  by 
husband  and  wife  was  an  effectual  conveyance  of  the 
wife's  as  well  as  of  the  husband's  interest  of  every 
kind,  in  the  land  comprised  in  the  fine.     But  without 
a  fine,  no  conveyance  could  be  made  of  the  wife's 
lands;   thus,  she  could  not  leave  them  by  her  will, 
even    to  her  husband  ;    although,   by  means   of   the 
Statute  of  Uses  («),  a  testamentary  appointment  of 
lands,  in  the  nature  of  a  will,  might  be  made  by  the 
wife  in  favour  of  her  husband,   in  a  manner  to  be 
hereafter  explained  (a).    This  was  also  the  law  which 
governed  alienations  by  married  women  in  New  South 
Wales  ;  but  there  was  at  first  no  machinery  for  effect- 
ing conveyances  of  their  lands  because  the  Supreme 
Court  had  not  then  been  established,  and  the  writs  of 
the  King's  Courts  in  England  did  not  run  into  this 
territory  (h)      This  want  was  supplied  in  1819  by  a 
proclamation   which  gave  married  women  power  to 
alienate  their  jointure,  dower,  or  other  estates  of  free- 
hold or  inheritance  by  deed,  duly  acknowledged  before 
a  Judge,  who  had  acquainted  her  with  what  she  was 
to   convey  thereby,    and    for    what  estate,    and    had 
examined  her  in    private   as    to  her  willingness    to 
convey  the  same  (<?).     By  an  Act  of  Council  passed  in 
1825  this  proclamation  was  confirmed  ;  and  the  same 
Act  (<Q,  which  gave  tenants  in  tail  power  to  bar  the 
entail  by  a  deed  executed  and  acknowledged  with  the 
formalities  required  by  the   Act,  gave   to  a  married 


(«)  Cruise  on  Fines,  108,  109.  Sydney   Gazette  of    that   datei; 

(z)  27  H.  VIII.  c.  10.  also  Act  No.  17,  1898,  8ched.  VI. 

(o)  See  post,  the  chapter  on  (c)    See     Proclamation     6th 

Executory  interests.  Mar.,  1819;    Act  No.  17,   1898J 

(b)  See  Proclamation  of   6th  Sched.  VI. 

March,      1819,     published     in  {d)  6  Geo.  IV.  No.  22,  s.  8. 
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woman  the  power  to  alienate  her  lands  by  a  like  deed 
executed  with  the  like  formalities,  as  already  described 
in  the  chapter  on  an  estate  tail  («).  But  the  separate 
examination  was  still  retained;  and  it  was  also  pro- 
vided that  her  acknowledgment  and  confession  of 
willingness  and  freedom  in  the  execution  of  the  deed 
should  be  certified  under  seal  by  the  person  before  whom 
the  same  were  made  (/).  By  an  Amending  Act  (g) 
it  was  enacted  that  in  all  cases  where,  under  the 
Act,  an  acknowledgment  was  required  to  be  certified 
under  an  official  seal,  the  seal  actually  affixed  to  any 
such  acknowledgment  should  be  taken  to  be  the  official 
seal  of  the  officer  taking  or  certifying  the  same,  and 
that  no  evidence  to  prove  the  contrary  should  be 
admissible  in  any  case  either  at  law  or  in  equity  (A). 
It  was  also  required  that  such  certificate  should  be 
endorsed  and  affixed  to  such  deed,  and  should  be 
deemed  and  taken  as  sufficient  proof  of  every  such 
acknowledgment  or  confession  as  aforesaid.  These 
provisions,  though  repealed,  were  re-enacted  in  iden- 
tical terms  by  the  Registration  of  Deeds  Act  of  1843  (»)» 
but  with  additions  to  the  official  persons  before  whom 
such  acknowledgments  and  confessions  might  be  taken, 
and  with  provision  for  a  form  of  certificate  as  given  in 
a  schedule  to  the  Act.  This  Act  has  now  been  itself 
repealed,  but  all  its  provisions  in  this  respect  re-enacted 
by  the  Conveyancing  and  Law  of  Property  Act  of 
1898  (i). 

The  persons  before  whom  the  aforesaid  acknowledg- 
ments and  confessions  might  be  made  as  to  deeds 
made  and  executed  in  New  South  Wales  were,  under 

(c)  Ch.  II.  (,)  7  Vic  No.  16.  s.  16. 

(/)  6  Geo.  IV.  No.  22,  s.  8.  {f)  Act  No.  17,  1898,  s.  26,  and 

6)  6  Vic.  No.  21.  Sched.  V.  '         '        ' 


Oi)  8.  16. 
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the  act  of  1843  (k),  any  one  of  the  Judges  of  the 
Supreme  Court,  the  Registrar-General  or  his  deputy,  or 
any  Commissioner  of  the  Supreme  Court  appointed 
under  the  aot^  such  commissioner  not  being  a  party  to 
the  deed  nor  having  been  employed  to  prepare  it.  The 
act  provided  for  the  appointment  by  the  Judges  of  the 
Supreme  Court  of  persons  as  special  commissioners  (/). 
Doubts  having  arisen  whether  commissioners  for 
affidaviti  could  receive  acknowledgments  provision  was 
made  by  legislation  (m),  that  if  a  married  woman  who 
resided  five  miles  from  Sydney,  wished  to  make  her 
acknowledgment  before  a  commissioner  for  affidavits, 
she  must  go  before  ^  cotnmissioner  of  affidavits  residing 
at  least  five  miles  from  Sydney,  but  that  if  a  married 
woman  was  actually  resident  in  Sydney  she  could  not 
acknowledge  a  deed  before  any  commissioner  of 
affidavits,  no  matter  where  he  resided  («).  These 
enactments  have  now  been  repealed,  but  were  con- 
solidated and  re-enacted  by  the  Conveyancing  and  Law 
of  Property  Act  of  1898  (o), 

Only  when  made  in  accordance  with  the  foregoing 
provisions  would  any  alienation  or  attempted  alienation 
of  the  real  estate  of  a  married  woman  be  binding  upon 
her  (p).  This  rule  applied  also  to  a  notification  of  the 
transfer  of  a  conditional  purchase  under  the  Crown 
Lands  Act,  inasmuch  as  such  transfers  are  by  statute 
made  equivalent  to  conveyances  when  duly  executed 
according  to  statutory  requirements  (q).    And  where 

(Ar)  7  Vic.  No.  16,  s.  16.  woman  going  before  a  commis- 

(/)  s.  17.  sioner  for  affidavits  must  herself 

(m)  13  Vic.  No.  45,  s.  8  ;  20  reside  five  miles  from  Sydney. 

Vic.  No.  27.  s.  4.  (p)  Fitzpatnck  v.  Barker,  12 

(n)     Palmer  V.    Payne,     17  S.C.R.  Eq.  83;  Pa/w€r  v.  Pa^^/f^, 

N.S.W.R.  Eq.  pp.- 60,  60.  ut  sup. 

(o)  Act  No.  17,  1898,  s.  26  (3).  (^)    A.  J,  S.    Dank    Ltd.   v 

This    Act,  however,  omits    the  Bradley^  17  N.SW.R.  208. 

requirement  that   the    married 
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the  land  was  under  the  provisions  of  the  Real  Property 
Act,  the  Registrar-General  would  not  register  any 
instrument,  signed  by  any  married  woman  and  pur- 
porting to  deal  with  any  land  in  respect  to  which  she 
was  registered  as  proprietor,  either  solely  or  jointly 
with  her  husband  in  her  right,  until  she  had  been 
separately  examined,  by  himself  or  some  other  person 
legally  authorised  thereto,  and  a  certificate  of  her 
acknowledgment  and  examination  had  been  endorsed 
on  the  transfer  (r). 

2.  Modification  of  the  wife's  position  by  the 
principles  of  equity.  The  Court  of  Chancery  estab- 
lished more  liberal  doctrines  than  those  which  prevailed 
at  common  law.  For,  that  court  permitted  property  of 
every  kind  to  be  vested  in  trustees,  in  trust  to  apply 
the  income  for  the  sole  and  separate  use  of  a  woman 
during  any  coverture,  present  or  future.  This  law 
took  effect  in  New  South  Wales,  and  trusts  of  this 
nature  are  continually  enforced  by  the  Supreme  Court 
in  its  equitable  jurisdiction  ;  that  is,  the  Court  will 
oblige  the  trustees  to  hold  for  the  sole  benefit  of  the 
wife,  and  will  prevent  the  husband  from  interfering 
with  her  in  the  disposal  of  such  income.  She  will  con- 
sequently enjoy  the  same  absolute  power  over  it  as  if 
she  were  sole  and  unmarried.  And,  if  the  income  of 
property  should  be  given  directly  to  a  woman,  for  her 
separate  use,  without  the  intervention  of  any  trustee, 
the  Court  will  compel  her  husband  himself  to  hold  his 
marital  rights  in  such  income  simply  as  a  trustee  for 
his  wife  independently  of  himself  («).  The  limitation 
of  property  in  trust  for  the  separate  use  of  an  intended 

(r)  26  Vic.  No.  9,  s.  96,  re  C«)   2  Rop.   Husb.    &   Wife, 

enacted  by  Act  No.  25,  1900  152,  182;  Major  v.  Lansley, 
8.  109.  2  Rus.  &  My.  356 ;   Bermet  \\ 

Davis,  2  P.  Wms.  316  ;  Macq. 

Husb.  &  Wife,  291. 
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wife  was  one  of  the  principal  objects  of  a  modern 
marriage  settlement.    By  means  of  such  a  trust,  a  pro- 
vision may  be  secured,  which  shall  be  independent  of 
the  debts  and  liabilities  of  the  husband,  and  thus  free 
from  the  risk   of  loss,  either   by  reason  of  his  com- 
mercial    embarrassments,    or     by     his     extrayagant 
expenditure.     Thi$  separate  property  may  he  rendered 
inalienable.    For,  in  order  more  completely  to  protect 
the  wife,  the  Court  allows   property  thus  settled  for 
the  separate  use  of  a  woman  to  be  so  tied  down  for  her 
own  personal  benefit,  that  she  shall  have  no  power, 
during   her    coverture,    to    anticipate    or    assign    her 
income  ;  for  it  is  evident  that,  to  place  the  wife's  pro- 
perty beyond    the    power    of  her  husband  is  not  a 
complete  protection  for  her— it  must  be  placed  beyond 
the  reach  of  his  persuasion.   In  this  particular  instance, 
therefore,  an  exception  has  been  allowed  to  the  general 
rule,   which  forbids  any  restraint  to  be  imposed  on 
alienation.    When  the  trust,  under  which  property  is 
held  for  the  separate  use   of  a    woman    during    any 
coverture,  declares  that  she  shall  not  dispose  of  the 
income   thereof    in    any  mode  of  anticipation,  every 
attempted  disposition    by  her  during  such  coverture 
will  be  deemed  absolutely  void  (t). 

Not  only  the  income^  but  also  the  corpus  of  any 
property,  whether  real  or  personal,  may  be  limited  to 
the  separate  use  of  a  married  woman.  It  has  been 
established  by  decisions  that  a  simple  gift  of  real 
estate,  either  with  or  without  the  intervention  of  trus- 
tees (i#),  for  the  separate  use  of  a  married  woman,  is 
sufficient  to  give  her  in  equity  a  power  to  dispose  of  it 

(O  Brandon  v.  Robinson,  18  4   My.  &  Cr.  377;    Baggett  v. 

Ves.  434  ;  2  Rop.  Husb.  &  Wife,  Meux,  1  Col  Iyer,  138  ;  Jmnnerei 

230;     Tullet    v.    Armstrong,   1  \.  Folack  16  N.S.W.R.  Eg.  192, 
Beav.  1  ;  4  My.  &  Cr.  390  ;  Scar-  (u)  Hallw,  Waterhousey-C.S.y 

borough  v.  Borman,  1  Beav.  34  ;  13  W.R.  633 ;  5  Gi£f.  64. 
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by  deed  or  will,  without  the  consent  or  concurrence  of 
her  hnsband  (to).  The  same  rule  has  long  been 
established  with  respect  to  personal  estate  (x).  Bat 
where  the  legal  estate  in  lands  was  vested  in  the  wife, 
any  conveyance  of  it  had  still  to  be  separately  acknow- 
ledged by  her  in  the  manner  already  explained. 

Whilst  provisions  for  the  separate  benefit  of  a  mar- 
ried woman  thus  arose  in  equity,  the  rule  of  law  by 
which  husband  and  wife  are  considered  as  one  person 
still  continued  in  operation  and  was  occasionally  pro- 
ductive of  rather  curious  consequences.  Thus,  if  lands 
were  given  to  A  and  B  (husband  and  wife),  and  C,  a 
third  person,  and  their  heirs — here,  had  A  and  B  been 
distinct  persons,  each  of  the  three  joint  tenants  would, 
as  we  have  seen  (y),  have  been  entitled,  as  between 
themselves,  to  one-third  part  of  the  rent  and  profits, 
and  would  have  had  a  power  of  disposition  also  over 
one-third  part  of  the  whole  inheritance.  But,  since 
A  and  B,  being  husband  and  wife,  were  regarded  as 
only  one  person,  they  took  under  such  a  gift,  a  moiety 
only  of  the  rents  and  profits,  with  a  power  to  dispose 
only  of  one-half  of  the  inheritance  (z) ;  and  C,  the 
third  person,  took  the  other  half,  as  joint  tenant  with 
them.  Again,  if  lands  were  given  to  A  and  B  (husband 
and  wife)  and  their  heirs — here,  had  they  been  separate 
persons,  they  would  have  become,  under  the  gift,  joint 
tenants  in  fee  simple,  and  each  would  have  been 
enabled,  without  the  consent  of  the  other,  to  dispose  of 
an  undivided  moiety  of  the  inheritance.     But,  as  A 

(w?)  Taylor  V,  Meads.  L.C.  13  (2)   Litt.  s.  291;    Gordon    v. 

W.R.  394;    11   Jur.    N.S.   166;  Whieldon,  11    Beav.    170;    Be 

4  DeG.  J.  &  S.  697.  Wf/lde,  2  DeG.  M.  &  G.  72-1  ; 

(x)  Wms.  Pers.  Pro.  431  (10th  JJias  v.  Be  Lirera,  5  A.C.  123. 

ed.) ;    Fettiplace  v.  Goiyes,    1  136  ;  and  see  Ray  v.  Maloney 

Ves.  jr.  46  ;  S.C.  3  Bro.  C.C.  8.  16  N.S.W.R.  Eq.  79. 

{y)  Ante,  Ch.  VI. 
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and  B  were  one,  they  took,  as  it  was  said,  hy  entiretiei  ; 
and,  whilst  the  husband  might  do  what  he  pleased  with 
the  rents  and  profits  during  the  coverture,  he  could  not 
dispose  of  any  part  of  the  inheritance,  without  his 
wife^s  concurrence.  Unless  they  both  agreed  in  making 
a  disposition,  each  one  of  them  had  to  run  the  risk  of 
gaining  the  whole  by  survivorship,  or  losing  it  by 
dying  first  (a).  Another  consequence  of  the  unity  of 
husband  and  wife  was  the  inability  of  either  of  them 
to  convey  to  the  other.  A  man  might  indeed  always 
leave  lands  to  his  wife  by  will ;  for  the  married  state 
does  not,  and  did  not  formerly,  deprive  the  husband  of 
that  disposing  power  which  he  would  possess  if  single, 
and  a  devise  by  will  does  not  take  effect  until  after  his 
decease  (5).  But  as  a  man  could  not  at  common  law 
convey  to  himself,  so  he  could  not  convey  to  his  wife, 
who  was  regarded  as  part  of  himself  (c).  By  means  of 
the  Statute  of  Uses,  however,  the  effect  of  a  conveyance 
by  a  man  to  his  wife  could  be  produced  (J)  ;  for  a  man 
might  convey  to  another  person  to  the  use  of  his  wife 
in  the  same  manner  as,  under  the  statute,  a  man  may 
convey  to  the  use  of  himself.  Where  the  land  was 
under  the  provisions  of  the  Real  Property  Act  of  1862, 
it  was  specially  provided  that  a  man  might  transfer  any 
estate  therein  to  his  wife,  or  a  wife  to  her  husband  («). 

3.  Alteration    or   abolition    by    statute    of   the 
husband's  ris^hts. 

(1).  The  estate  by  the  curtesy.    The  Real  Estate 
of  Intestates  Distribution  Act  (/)  preserved  and  at  the 


Ca)  Doe  d.  Freestone  v.  Par-         (d)  Macq.  Husb.  &  Wife,  387, 

rati,  5  T.R.  652.  388. 

C6)  Lilt  8. 168.  («)  26  Vic.  No.  9,  s.  85,  re- 

Cc)  Litt.   ubi    sup. ;    Perkins,      enacted  by  Act  No.   25,  1900, 

195.  s.  99. 

(/)  26  Vic  No.  20, 
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same  time  limited  (j)  the  husband^s  right  by  providing 
that  nothing  in  the  act  contained  should  give  to  any 
husband  on  the  death  of  his  wife  intestate  any  greater 
interest  in  the  real  estate  of  his  wife  than  a  tenancy  for 
life  by  the  curtesy  ;  and  that  in  case  of  the  sale  of  any 
such  real  estate  provision  should  be  made  for  securing 
out  of  the  produce  of  the  sale  such  payments  as  should 
be  equivalent  to  the  right  of  such  husband  (A).  The 
Probate  Act  of  1890  (»),  however,  enacted  that  no 
estate  by  the  curtesy  should  arise  out  of  any  real 
estate  after  the  passing  of  the  act,  and  gave  to  the 
husband  in  lieu  thereof  a  share  in  the  estate  of  the 
deceased  wife  (J),  These  provisions  have  now  been  con- 
solidated by  the  Wills  Act  of  1898,  which  provides  (k) 
that  any  husband  shall  be  entitled  on  the  death  of 
his  wife  intestate  to  the  following  share  only  : — 

(1).  Where  there  is  issue  surviving,  to  one-third 

of  her  property. 
(2).  Where  there  is  no  issue  surviving,  and  in  case 
of  total  intestacy, 
(i).  Where  the  net  value  of  the  property  does 

not  exceed  £500,  to  the  whole  of  it. 
(ii).  Where  the  net  value  exceeds   £500,  to 
that  sum  with  interest  thereon  at  4  per 
cent,  till  payment,  and  in  addition  thereto 
to  one  half -share  of  the  residue. 
(3).  Where  there  is  no  issue  surviving,  and  in  case 
of  partial  intestacy,  to  one  half-share  of  her 
property. 
Subject    as   aforesaid,   the    property  of    the    wife   is 
divisible  among  the  next  of  kin  (/). 


0/)  Plomley  v.  Shepherd,  10         (i)  54  Vic.  No.  26. 
N.S.W.R.,  Eq.  249  ;  affirmed  by  (j)  s.  33,  amended  by  66  Vic 

P.C.  on  Appeal,  12  N.S.W.R.,  No.  80,  s.  2. 
Eq.  1.  (A:)  Act  No.  13, 1898,  s.  60. 

(Ji)  26  Vic.  No.  20,  s.  2.  (/)  s.  51. 
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(2).  Risrht  to  the  rents  and  profits.  Prior  to  the 
Married  Women's  Property  Act  of  1879  (i»)  property 
could  be  settled  for  the  separate  use  of  a  wife  only  by 
act  of  parties.  But  that  act  provided  (n)  that  a  woman 
married  after  its  passing  (o)  should  have  for  her 
separate  use  the  rents  and  profits,  or  the  interest  in  the 
proceeds  of  the  sale,  of  any  estate  of  freehold  in  real 
estate  to  which  she  might  become  entitled  under  the 
Real  Estate  of  Intestates  Distribution  Act  of  1862  (p). 
By  a  later  act  (q)  these  provisions  were  made  applicable 
to  the  case  of  a  woman  married  after  the  passing  of 
that  act  (r),  who  should  become  entitled  to  a  like 
estate  or  interest  under  any  deed  or  will.  Both  these 
acts  were  repealed  by  the  Married  Women's  Property 
Act  of  1893  («),  which  conferred  upon  wives  an  entirely 
new  status  with  regard  to  property.  This  Act  has  in 
turn  been  repealed,  but  its  provisions  are  re-enacted 
without  alteration  by  the  present  Married  Women's 
Property  Act  (t). 

A  married  woman  is  now  capable  of  acquiring^ 
holding  J  and  disposing,  by  will  or  otherwise,  of  any  real 
or  personal  property  as  her  separate  property,  in  the 
same  manner  as  if  she  were  a  feme  sole,  without  the 
intervention  of  any  trustee  (w).  Every  woman,  married 
on  or  after  the  17th  day  of  April,  1893,  is  entitled  to 
hold,  and  to  dispose  of  as  though  she  were  a  feme  sole 
all  real  and  personal  property  which  shall  belong  to 
her  at  the  time  of  marriage,  or  shall  be  acquired  by  or 
devolve  upon  her  after  marriage  (t^).  Every  woman 
married  before  that  date  is  entitled  to  hold  and  dispose 


Cm)  42  Vic.  No.  11.  (r)  27th  Aug.  1886. 

(«)  s.  8.  («)  56  Vic.  No.  11. 

(o)  20th  March,  1879.  (0  No.  45,  1901. 

(p)  26  Vic.  No.  20.  (w)  s.  3,  sub-s.  (1). 

Cq)  50  Vic.  No.  9,  s.  1.  (t?)  J  s.  5. 


Digitized  by 


Google 


288     PART  I.-— OF    COBPORBAL    HBRBDITAMBKTS. 

of  all  real  and  personal  property,  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  posses- 
sion, reversion,  or  remainder  has  accrued,  or  shall 
accrue,  on  or  after  the  said  day  (w).  But  the  Act  is 
not  to  interfere  with  or  affect  any  settlement  or  agree- 
ment for  a  settlement  made  or  to  be  made  respecting 
the  property  of  any  married  woman,  or  to  interfere 
with  or  render  inoperative  any  restriction  against 
anticipation  attached,  or  to  be  attached  to  the  enjoy- 
ment of  any  property  or  income  by  a  woman  under 
any  settlement,  agreement  for  a  settlement,  will,  or 
other  instrument  (d?). 

A  married  woman  is  also  now  capable  of  entering 
into  and  rendering  herself  liable,  in  respect  of  and  to 
the  extent  of  her  separate  property,  on  any  contract  (y). 
And  her  contract  will  bind  not  only  the  separate 
property  which  she  may  possess  at  the  date  of  the 
contract,  but  it  will  also,  even  although  she  had  no 
separate  property  at  the  date  of  the  contract  («),  bind 
all  separate  property  which  she  may  thereafter  acquire, 
whether  during  her  then  coverture  or  any  future 
coverture,  and,  in  the  event  of  her  becoming  discovert, 
all  property  which  may  be  acquired  by  her  during 
discoverture ;  but,  with  this  proviso,  that  no  separate 
property  subject  to  restraint  against  anticipation  will 
be  liable  for  any  debt  contracted  during  coverture,  or 
be  rendered  so  by  determination  of  coverture'(a). 

A  married  woman  can  also  now  disj)ose  of  her  pro- 
perty. It  is  considered  that  under  the  act  a  devise  or 
conveyance  to  her  and  her  heirs  vests  the  legal  estate  in 
her  as  if  she  was  Sifeme  sole,  and  her  husband  will  not 

(w)  S.8.  And  stGReidv.Eeidy  (z)  Lloyd  v.  James,  11  W.N. 

31  Ch.  D.,  402.  119  ;  16  N.S.W.R.  18. 

(x)  s.  24.  (a)    66   Vic.    Na    11,   s.     1, 

(j^)  s.  3,  sub-s.  (4).  s«b-s.  IV, 
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acquire  any  estate  or  right  therein  (h).  She  may 
therefore  now  dispose  of  her  property,  during  her 
coverture,  as  though  she  were  a  single  woman,  and 
may  convey  or  transfer  any  legal  estate  which  is  her 
property,  by  deed  or  transfer,  without  any  acknowledg- 
ment, and  without  the  concurrence  of  her  husband  (c). 
She  may,  however,  be  still  subjected  to  a  restraint  on 
anticipation  {d) ;  but,  notwithstanding  such  restraint, 
the  Supreme  Court,  in  its  equitable  jurisdiction,  may, 
if  it  thinks  fit,  where  it  appears  to  the  Court  to  be  for 
her  benefit,  by  decree  or  order,  with  her  consent,  bind 
her  interest  in  any  property  (e).  Also,  in  furtherance 
of  her  powers  of  disposition,  the  will  of  a  married 
woman  made  after  the  passing  of  the  act  is  as  effectual 
both  in  respect  of  any  separate  property  afterwards 
acquired  by  her  during  her  then  coverture,  and,  in  the 
event  of  her  becoming  discovert,  in  respect  of  any 
property  acquired  by  her  during  discoverture,  as  the 
will  of  a  man  is  in  respect  of  property  acquired  by  him 
after  the  date  thereof  (J). 

Nierger  of  wife  in  liusband  abolislied.  An  im- 
portant result  of  the  foregoing  alterations  in  the  law  is 
to  abolish  the  old  common  law  doctrine  that,  by  the 
marriage  the  personality  of  the  wife  is  in  law  com- 
pletely merged  in  that  of  the  husband  (y)  ;  so  that  real 
estate  may  now  be  conveyed  by  a  husband  to  his  wife, 
and  by  a  wife  to  her  husband  (A).  And  the  old  rule  of 
construction,  which  we  have  above  referred  to,  respect- 
ing joint  gifts  of  property  to  husband  and  wife,  has 

(b)  Wms.  Ck>nv.  Stat.  382, 383,         {e)  ibid. ;  Underwood  v.  Gerard 
418,    et    seq.;    Macq.   Husb.  &      16  N.S.W.R.,  Eq.  155. 

Wife,  Ch.  I.  s.  7.  (/)  Act  No.  45, 1901,  s.  4. 

(c)  Macq.  Husb.  &  Wife,  ut  (gr)    Macq.    Husb.    &    Wife, 
sup.  ;      In    re    Drummond  &      Gh.  XV. 

Davies'a   Contract  1891,  1  Ch.         {h)  ibid.;  Wms.  Conv.  Stat. 
524.  391,392. 

id)  Act  No.  45, 1901,  s.  24. 
S 
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been  abolished  by  an  express  enactment  that  in  the 
construction  of  any  gift  or  limitation  of  real  or  personal 
property  made  after  the  17th  April,  1893,  by  any  will, 
deed,  or  other  instrument,  to  more  than  one  individual 
jointly  or  in  common,  a  husband  and  wife  shall  not  be 
regarded  as  one  person  for  the  purpose  of  deciding  the 
proportional  shares  of  such  individuals  respectively, 
unless  a  contrary  intention  therein  appears  (»'). 

Married  woman  trustee  or  executrix.  Under  the 
old  law  it  was  permissible  to  select  a  married  woman 
as  trustee,  but  the  practical  inconveniences  thence 
arising  made  it  inexpedient  to  do  so.  For,  in  such 
case,  the  husband  became  virtually  the  trustee  ;  and, 
the  legal  estate  being  subject  to  his  common  law 
rights,  although  in  equity  he  could  be  compelled  to 
execute  the  trust  (j),  yet  at  law  the  wife  had  no  power 
to  pass  the  estate  without  his  concurrence,  and  her 
compliance  with  the  statutory  formalities  already 
described  (k).  The  old  Jaw  also  forbade  a  married 
woman  to  accept  the  ofQce  of  executrix,  or  adminis- 
tratrix, without  the  sanction  of  her  husband  (Q ;  but 
the  Act  has  removed  this  restriction  (m).  And  now  a 
married  woman  who  is  an  executrix  or  administratrix, 
alone  or  jointly  with  any  other  person  or  persons,  of 
th^ estate  of  any  deceased  person,  or  a  trustee,  alone  or 
jointly  as  aforesaid,  of  property  subject  to  any  trust, 
may  convey  or  join  in  conveying  any  land,  in  that 
character,  without  her  husband,  as  if  she  were  a 
feme  sole  («),  the  law  of  New  South  Wales  being  in  this 
respect  an  advance  upon  that  of  England,  where  her 


(f)  Act  No.  45, 1901,  s.  26.  Ch.  III.  s.  II.  par.  4,  6. 

(i)  Lewin  on  Trusts,  Ch.  XII.  (0    Macq.     Husb.   &   Wife, 

s.  III.  Ch.  I1I.S.2. 

(A:)    Macq.    Husb.    &    Wife,  (m)  Act  No.  45, 1901,  ss.  3, 28, 

Ch.    XV.  ;    Lewin    on    Trusts,  (?i)  s.  23. 
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husband's  concurrence  would  be  required  in  a  convey- 
ance by  her  as  a  trustee  (o),  though  she  may  as 
mortgagee  convey  independently  of  him  (p). 

II.  Rights  of  a  wife  in  tlie  lands  of  tier  liusband. 

A  husband's  control  and  rights  in  respect  of  his  lands 

during  his  life  have  not  at  any  period  been  affected  in 

law  by  the  act  of  marriage.    Although  formerly  what 

belonged  to  his  wife  became  his,  yet  what  was  his 

remained  his  own  (q).    But  after  the  decease  of  her 

hnsband,  the  wife  formerly  became,  in  some  cases, 

entitled   to  a  life  interest  in  part  of    her  deceased 

husband's  lands.    This  interest  was  termed  the  dower 

of  the  wife.    The  Act  of  Parliament  for  the  amendment 

of  the  law  relating  to  dower  (r)  placed  the  dower  of 

women  married  after  the  1st  of  January,  1837,  upon  a 

different  footing  from  that  of  women  who  were  married 

previously  to  that  date  ;  and  the  Probate  Act  of  1890  («) 

abolished  all  right  of  dower.     The  subject  therefore 

divides  itself  into  three  periods,  viz.,  prior  to  1837,  from 

1837  to  1890,  and  from  1890  till  the  present  time. 

1.  The  old  law  prior  to  1837.  Dower,  as  it  existed 
previously  to  the  operation  of  the  Dower  Act,  was  of 
very  ancient  origin,  and  retained  an  inconvenient  pro- 
perty which  accrued  to  it  in  the  times  when  the 
alienation  of  lands  was  far  less  frequent  that  at  present. 
If  at  any  time  during  the  coverture  the  .husband 
became  solely  seised  of  any  estate  of  inheritance,  that 
is,  fee  simple  or  fee  tail,  in  lands  to  which  any  issue 
which  the  wife  might  have  had  might  by  possibility 
have  been  heir  (t\  she  from  that  time  became  entitled, 

(o)  Be  HarJcness  cfe  Alhop's  adopted  by  7  Wm.  IV.  No.  8. 

Contract,  1896,  2  Ch.  358,  863.  (s)  54  Vic.  No.  25. 

(p)  Re  Brooke  d;  Fremlin's  (0  Litt.  ss.  36,  53 ;  2  Bl.  Cora. 

ContrcLCt.  1898,  1  Ch.  647.  131  ;  1  Rop.  Husb.  &  Wife,  332  ; 

(^)     Macq.    Hash.    &    Wife,  Tudor's  Real  Prop.  Cases,  notes 

Ch.  XI.  s.  1.  to  Bowles^  Case.  19  sub.  nom. 

(r)  3   &  4  Wm.  IV.  c.  105,  Dower,  45. 
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on  his  decease,  to  have  one  equal  third  part  of  the  same 
lands  allotted  to  her,  to  be  enjoyed  by  her  in  severalty 
by  metes  and  bounds  (u)  during  the  remainder  o£  her 
life  (v).  This  right  having  once  attached  to  the  lands 
adhered  to  them,  notwithstanding  any  sale  or  devise 
which  the  husband  might  make.  It  consequently 
became  necessary  for  the  husband,  whenever  he  wished 
to  make  a  valid  conveyance  of  his  lands,  to  obtain  the 
.  concurrence  of  his  wife,  for  the  purpose  of  releasing 
her  right  to  dower.  This  release  could  be  effected  in 
England  only  by  fine,  in  which  the  wife  was  separately 
examined.  But,  as  was  explained  in  the  former  part  of 
this  chapter,  this  mode  of  conveyance  was  not  available 
in  New  South  Wales,  and  the  necessity  for  some 
method  of  barring  dower  was  met  in  1819  by  a  pro- 
clamation (io)y  confirmed  by  subsequent  legislation  («), 
ordering  that  a  married  woman  desiring  to  alien  her 
jointure  or  dower  must  do  so  by  a  duly  acknowledged 
deed.  Such  a  deed  took  the  place  of  a  fine,  and  was 
the  only  available  means  of  barring  dower  out  of  lands 
in  New  South  Wales.  And  when  it  happened,  as  it 
often  did,  that  the  wife's  concurrence  was  not  obtained 
on  account  of  her  never  having  resided  in  the  colony, 
and  the  purchaser  having  no  notice  of  her  existence,  a 
defect  in  the  title  obviously  existed  so  long  as  the  wife 
lived  (y).  Legislation,  however,  in  1850  removed  these 
causes  of  defect  {z). 

Dower  wes  independent  of   the  husband's  debts — 
even  of  those  owing  to  the  Crown  (a),  being  paramount 

(tt)  Litt.  s.  36 ;  2  Wras.  Saand.  {x)  6  Geo.  IV.  No.  22  ;  7  Vic. 

45a.  No.  16,  s.  16  ;  Act  No,  17,  1898, 

{v)  See  Dickin  v.  Earner,  1  s.  26. 

Dr.  &  Sm.  284.  (y)  See  14  Vic.  No.  27,  pre- 

iw)  Dated    6th    Mar.    1819;  amble, 

see  Sydney  Gazette  of  that  date,  (s)  lb.  ss.  1,  2. 

and    Conv.  &   L.P.  Act,   1898,  (o)    Co.    Litt.    31a;    1    Rop. 

Sch.VI.  Hu3b.&  Wife,  411. 
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to  any  alienation  by  him.  And  the  requisites  to  a  valid 
claim  to  dower  were  three, 

(1).  A  legal  marriage  (h). 

(2).  Sole  seisin  by  the  husband  of  an  estate  of  in- 
heritance at  law.  For  the  Court  of  Chancery,  on 
whose  principles  our  Supreme  Court  in  Equity  acted, 
whilst  it  allowed  to  husbands  curtesy  of  their  wives' 
equitable  estates,  withheld  from  wives  a  like  privilege 
of  dower  out  of  the  equitable  estates  of  their 
husbands  (c).  The  estate,  moreover,  must  have  been 
held  in  severalty  or  in  common,  and  not  in  joint 
tenancy.  For  the  unity  of  interest  which  characterizes 
a  joint  tenancy  forbade  the  intrusion  into  such  a 
tenancy  of  the  husband  or  wife  of  any  deceased  joint 
tenant ;  the  surviving  companions  of  any  deceased 
joint  tenant  being  already  entitled,  under  the  original 
gift,  to  the  whole  subject  of  the  tenancy  (rf).  It  was 
also  required  that  the  estate  be  one  of  inheritance  in 
possession  ;  although  a  seisin  in  law,  obtained  by  the 
husband,  was  sufficient  to  cause  his  wife's  right  of 
dower  to  attach  (e). 

(3).  A  possibility  that  the  wife  might  have  had  issue 
who  might  have  inherited ;  but  it  was  not  necessary 
that  any  issue  should  be  actually  born  (/). 

Old  method  of  barring  dower.  In  order  to  prevent 
this  inconvenient  right  from  attaching  on  newly 
purchased  lands,  and  to  enable  the  purchaser  to  make 
a  title  at  a  future  time,  without  his  wife's  concurrence, 
various  devices  were  resorted  to  in  the  framing  of 
purchase-deeds.  The  old-fashioned  method  of  barring 
dower  was  to  take  the  conveyance  to  the  purchaser  and 

(6)     Tudor's    L.C.    notes   to  (d)   Ibid.  366 ;   ante,.  Ch.  on 

Lewis  BowM  CAse,  45.  Joint-Tenants. 

Cc)  1  Rop.  Hosb.  &  Wife,  354.         (c)  Co.  Litt.  31a. 

(/)  Tudor's  L.C.  ut  sup. 
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his  heirs,  to  the  use  of  the  pxirchaser  and  a  trustee  and 
the  heirs  of  the  purchaser  ;  but,  as  to  the  estate  of  the 
trustee,  it  was  declared  to.be  in  trust  only  for  the 
purchaser  and  his  heirs.  By  this  means  the  purchaser 
and  the  trustee  became  joint  tenants  for  life  of  the 
legal  estate,  and  the  remainder  of  the  inheritance 
belonged  to  the  purchaser.  If,  therefore,  the  purchaser 
died  during  the  life  of  his  trustee,  the  latter  acquired 
in  law  an  estate  for  life  by  survivorship  ;  and,  as  the 
husband  had  never  been  solely  seised,  the  wife's  dower 
never  arose ;  whilst  the  estate  for  life  of  the  trustee 
was  subject  in  equity  to  any  disposition  which  the 
husband  might  have  thought  fit  to  make  by  his  will. 
The  husband  and  his  trustee  might  also,  at  any  time 
during  their  joint  lives,  make  a  valid  conveyance  to  a 
purchaser  without  the  wife's  concurrence.  The  defect 
of  the  plan  was,  that  if  the  trustee  happened  to  die 
during  the  husband's  life,  the  latter  became  at  once 
solely  seised  of  an  estate  in  fee  simple  in  possession ; 
and  the  wife's  right  to  dower  accordingly  attached. 
Moreover,  the  husband  could  never  make  any  convey- 
ance of  an  estate  in  fee  simple  without  the  concurrence 
of  his  trustee  so  long  as  he  lived.  This  plan,  therefore, 
gave  way  to  another  method  of  framing  purchase- 
deeds,  known  as  **  Uses  to  bar  dower,"  which  will  be 
hereafter  explained  (y),  and  by  means  of  which  the 
wife's  dower  under  the  old  law  is  effectually  barred, 
whilst  the  husband  alone,  without  the  concurrence  of 
any  other  person,  can  effectually  convey  the  lands. 

Jointure.  The  right  of  dower  might  have  been 
barred  altogether  by  a  jointure^  agreed  to  be  accepted 
by  the  intended  wife  previously  to  marriage,  in  lieu  of 
dower.     This  jointure  was  either  legal  or  equitable. 

(jg)  See  post,  Ch.  on  Executory  Interests. 
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A  legal  jointare  was  first  authorized  by  the  Statute  of 
Uses  (A),  which,  by  turning  uses  into  legal  estates,  of 
coarse  rendered  them  liable  to  dower.     Under  the 
provisions  of  this  statute,  dower  may  be  barred  by  the 
wife's  acceptance  previously  to  marriage,  and  in  satis- 
faction of  her  dower,  of  a  competent   livelihood  of 
freehold  lands  and  tenements,  to  take  effect  in  profit  or 
poBsession  presently  after  the  death  of  the  husband  for 
the  life  of  the  wife  at  least  (i).    If  the  jointure  be 
made  after  marriage,  the  wife  might  elect  between  her 
dower  and  her  jointure  (J).    A  legal  jointure,  however, 
was  in  modern  times  seldom  resorted  to  as  a  method  of 
barring  dower.      When   any  jointure    was    made,    it 
nsoally  was  merely  of  an  equitable  kind ;  for,  if  the 
intended  wife  were  of  age,  and  a  party  to  the  settle- 
ment, she  was  competent  in  equity  to  extinguish  her 
title  to  dower  upon  any  terms  to  which  she  might 
think    proper  to    agree  (A;).      And  if  the    wife    had 
accepted  an  equitable  jointure,  the  Supreme  Court  in 
Equity  would  effectually  restrain  her  from  setting  up 
any  claim  to  her  dower  (Z).    But  in  equity,  as  well  as 
at  law,  the  jointure,  in  order  to  be  an  absolute  bar  of 
dower,  must  be  made  before  marriage. 

2.  The  law  from  1837  to  the  Probate  Act,  1890. 

The  Dower  Act  (m)  which  came  into  force  on  the 
Ist  of  January,  1837,  contained  a  saving  clause  (n) 
providing  that  the  Act  should  not  extend  to  the  dower 
of  any  widow  the  date  of  whose  marriage  was  prior  to 


(A)  27  Hen.  VIII.  c.  10.  (0    Tudor's    L.C.    notes    on 

CO  Co.   Utt.  36b ;  2  Bl.  Com.  Bowles  case,  48,  49. 

137;  1  Rop.Husb.&  Wife,  462.  (m)  3  &  4   Win.  IV.  c.  105, 

(i)  1  Rop.Husb.&  Wife,  468.  adopted  by  7  Wm.  IV.   No.  8, 

(k)  1  Rop.  Husb.  &  Wife,  488;  and  amended  by  14  Vic.  No.  27. 

Dyke     V.     Retidall,     2     DeG.  (n)  s.  14. 

M.  &  G.  209. 
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1837,  and  shonld  not  give  to  any  will,  deed,  contract, 
engagement,  or  charge,  executed,  entered  into,  or 
.  created  before  the  1st  of  January,  1837,  the  effect  of 
defeating  or  prejudicing  any  right  to  dower.  In  short, 
women  married  prior  to  1837  were  remitted,  for  all 
purposes  connected  with  dower,  to  the  old  law.  The 
result  was  that  many  claims  to  dower  were  sprung  upon 
purchasers  of  land  by  widows  who  had  never  resided 
in  New  South  Wales.  It  was  therefore  enacted  In  1850 
that  no  widow  should  be  entitled  to  dower  unless  it 
should  be  proved  either  (1)  that  she  resided  in  New 
South  Wales  with,  and  as  the  wife  of  the  deceased 
owner  before  his  sale  of  the  land,  or  (2)  that  the 
purchaser  had  notice,  before  or  at  the  time  of  sale,  of 
the  fact  of  the  deceased  owner  having  been  married  to 
her,  or  (3)  without  also  showing,  in  cases  where  the 
defendant  derived  title  through  the  purchaser  from  the 
deceased  owner,  that  before  the  defendant  purchased, 
the  claimant  had  so  resided,  or  the  defendant  had 
become  acquainted  with  the  fact  of  the  marriage  (o). 
And  in  order  to  remedy  other  inconveniences  it  was 
further  enacted  (p)  that  where  land  had  been  alienated 
for  valuable  consideration  the  claim  to  dower  should 
be  limited  to  one-third  of  the  estimated  rent  for  the 
time  being  of  such  land,  considered  as  if  remaining  in 
the  state  of  improvement  in  which  it  was  at  the  date  o£ 
alienation,  and  should  not  be  recoverable  by  metes  and 
bounds.  The  effect  of  this  enactment  apparently  was, 
to  deprive  the  widow  of  any  estate  in  the  lands  of  her 
husband,  and  to  reduce  her  dower  to  a  mere  right,  viz., 
that  of  receiving  one-third  of  the  rents. 


(o)  14  Vic.  No.  27,  s.  1.  (p)  s.  2. 
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With  regard  to  women  married  since  the   Iflt  of 

January,   1837,    their  dower    was    placed  completely 

within  the  power  of  their  husbands.    For  under  the 

Act  for  the  amendment  of  the  law  relating  to  dower  (q) 

no  widow  was  entitled  to  dower  out  of  any  land  which 

had  been  absolutely  dispocfed  of  by  her  husband  in  his 

lifetime,  or  by  bis  will  (r)  ;  nor  where  he  had  deviled 

to  her  any  dowable  land,  or  any  estate  or  interest 

therein  («).    And  all  partial  estates  and  interests,  and 

all  charges  created  by  any  disposition  or  will  of  the 

husband,  and  all  debts,  incumbrances,  contracts,  and 

engagements,  to  which  his  lands  might  be  liable  were 

made  effectual  as  against  the  right  of  his  widow  to 

dower  (t).    The  husband  might  also  (w)  either  wholly 

or  partially  deprive  his  wife  of  her  right  to  dower,  by 

any  declaration  for  that  purpose  made  by  him  by  his 

will,  or  by  any  deed,  or  in  any  transfer  under  the  Real 

Property   Act  (c).     As  some  small  compensation  for 

these  sacrifices,  the  Act  granted  a  right  of  dower  out  of 

lands  to  which  the  husband  had  merely  a  right  of  entry 

or  of  action  without  having  had  even  a  legal  seisin  (w)  ; 

and   dower  was  also  extended  to  equitable  as  well  as 

legal    estates  of  inheritance  in  possession,  except  of 

conrse  estates  in  joint  tenancy  {a).    The  effect  of  the 

Act  evidently  was  to  deprive  the  wife  of  her  dower, 

except  as  against  her  husband's  heir  at  law.    If  the 

husband  died  intestate,  and  possessed  of  any  lands,  the 


iq)  S    &  4:  Wm.   IV.  c.    105  (0  s.  5 ;   Jones   v.  Jones,  4 

at  sup.  K.  &  J.  361. 

(r)  s,  4.  (m)  ss.  6,  7,  8  ;   see  Fry  v. 

,  (a)    s.    9 ;   and,    as    to    what  Noble,  20  Beav.  598 ;    7  DcG. 

constitutes   an    "interest,"    see  M.  &  G.  687. 

Thomas   v.  Howell,  34  Ch.  D.  (t?)  26  Vic.  No.  9,  s.  35. 

166  ;     Merriman   v.    Perpetual  (w?)  s.  3. 

Trustee    Co.,  17  N.8.W.R.  Eq.  (x)  s.  2 ;   Fry  v.  Noble,  20 

325,  348  ;  see  also  Lac^  v.  Hill,  Beav.  698  ;  Clarke  v.  Fra^iklin 

L.R.  19  Eq.  346.  4  K.  &  J,  266. 
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wife's  dower  out  of  such  lands  was  still  left  for  her 
support, — unless,  indeed,  the  husband  should  have 
executed  a  declaration  to  the  contrary,  as  was  commonly 
done. 

As  with  regard  to  an  estate  by  the  curtesy,  so  with 
regard  to  an  estate  of  dower,  the  Real  Estate  of  Intes- 
tates Distribution  Act  of  1862  (y)  preseryed  the  widow's 
right  by  providing  {z)  that  nothing  in  the  Act  contained 
should  give  to  any  widow  a  greater  interest  in  the  real 
estate  of  her  husband  on  his  death  intestate  than  the 
rights  she  would  otherwise,  as  dowress,  have  had 
therein  ;  and  that  in  case  of  the  sale  of  any  such  real 
estate  provision  should  be  made  for  securing  out  of  the 
produce  of  the  sale  such  payments  as  should  be  equi- 
valent to  the  right  of  such  wife  as  dowress  (a). 

3.  From  Probate  Act  of  1890  to  the  present  time. 

The  Probate  Act  {h)  enacted  that  no  right  of  dower 
or  any  equivalent  estate  should,  after  the  passing  of  the 
Act,  arise  out  of  any  real  estate  ;  but  gave  to  the  widow 
of  an  intestate  the  same  share  in  the  real  estate  of  her 
deceased  husband  as  a  wife  was  by  law  entitled  to 
in  the  personal  estate  of  an  intestate  husband  pre- 
deceasing her,  and  at  the  same  time  bound  her  to 
accept  the  value  thereof  in  lieu  of  partition  if  so  desired 
by  all  the  persons  entitled  jointly  with  her  (c).  Doubts 
having  arisen  as  to  the  proper  construction  of  these 
provisions  a  declaratory  enactment  (J)  was  passed  in 
1893,  which  set  forth  more  explicitly  the  share  which 
a  widow  was  to  take  (0).  Both  these  acts  have  now 
been  consolidated,  as  already  mentioned,  by  the  Wilis 


(y)  26  Vic.  No.  20.  325.  347. 

(z)  s.  2.  (6)  16th  Dec.  1890. 

(a)  See  Exp.  Murphy,  6  S.C.R.  (c)  54  Vic.  No.  25,  s.  33. 

Bq.  63 ;  Merriman  v.  Perpetual         {a)  56  Vic.  No.  30. 
Trustee  Co,,  17  N.S.W,R.  Eq.         (c)  ss.  2,  3,  4,  6,  6. 
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Probate  and  Administration  Act  of  1898  (/),  which 
gives    to    a    wife    the    same    share    in    her   intestate 
husband's  property  as  he  would  take  in  hers,  that  is  to 
say :-  (j). 
(1).  Where  there  is  issue  surviving,  she  takes  one- 
third. 
(2).  Where  there  is  no  issue  surviving,  and  in  case 
of  total  intestacy, 
(i).  Where  the  net  value  of  the  property  does 

not  exceed  £500,  she  takes  the  whole, 
(ii).  Where  the  net  value  exceeds  £500,  she 
takes  £500  with  interest  thereon  at  4  per 
cent,  until  payment,  which  sum  is  a 
charge  upon  the  whole  of  the  property ; 
and  in  addition  thereto  she  takes  one- 
half  share  of  the  residue  of  the  property. 
(3).  Where    is  no  issue  surviving,  and  in  case  of 

partial  intestacy,  she  takes  one-half  share. 
Subject  to  these  rights  of  the  widow  the  property  of 
her  deceased  husband  is  divisible  among  the  next  of 
kin  (A)  ;  and  as  before  she  is  bound  to  accept  the  value 
of  her  share  in  real  estate,  in  lieu  of  partition,  if  so 
desired  by  all  the  persons  entitled  jointly  with  her  (i). 

(/)  Act  No.  13,  1898.  (A)  s.  51. 

(g)  s.  50.  (t)  s.  63. 
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PART  II. 

OF  INOORPOBBAL  HBRBDITAMBNTS. 

Our  attention  has  hitherto  been  directed  to  real 
property  of  a  corporeal  kind.  We  have  considered  the 
usual  estates  which  may  be  held  in  such  property, — the 
mode  of  descent  of  such  estates  as  are  inheritable, — the 
tenure  by  which  estates  in  fee  simple  are  holden, — and 
the  usual  methods  of  the  alienation  of  such  estates, 
whether  in  the  lifetime  of  the  owner  or  by  his  will. 
We  have  also  noticed  the  modification  in  the  right  and 
manner  of  alienation  formerly  produced  by  the  relation 
of  husband  and  wife,  and  the  modern  alteration  thereof. 
Besides  corporeal  property,  we  have  seen  that  there 
exists  also  another  kind  of  property,  which,  not  being 
of  a  visible  and  tangible  nature,  is  denominated 
incorporeal.  This  kind  of  property,  though  it  may 
accompany  that  which  is  corporeal,  yet  does  not  in 
itself  admit  of  actual  delivery.  When,  therefore,  it 
was  required  to  be  transferred  as  a  separate  subject  of 
property,  it  was  always  in  ancient  times  conveyed  by 
writing,  that  is,  by  deed  ;  for  we  have  seen  that 
formerly  all  legal  writings  were  in  fact  deeds.  Pro- 
perty of  an  incorporeal  kind  was,  therefore,  said  to  lie 
in  grants  whilst  corporeal  property  was  said  to  lie  in 
livery  (a).  For  the  word  grants  though  it  comprehends 
all  kinds  of  conveyances,  yet  more  strictly  and  properly 

(a)  Co.  Litt.  9a 
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taken,  is  a  conveyance  by  deed  only  (b).  And  liv&r^, 
as  we  have  seen,  is  the  technical  name  for  that  delivery 
which  was  made  of  the  seisin,  or  feudal  possession,  on 
every  feoffment  of  lands  and  houses,  or  corporeal 
hereditaments.  It  is  this  difference  in  the  mode  of 
transfer  which  constitutes  the  chief  distinction  between 
the  two  classes  of  property. 

(b)  Shep.  Touch.  328. 
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CHAPTER  I. 
OF  A  RBVERSION  Aim  A  VBSTBD  RSMAHTDBR. 

The  first  kind  of  incorporeal  heireditament  which  we 
shall  mention  is  somewhat  of  a  mixed  nature,  being  at 
one  time  incorporeal,  at  another  not  ;  and  for  this 
reason  it  is  not  usually  classed  with  those  heredita- 
ments, which  are  essentially  and  entirely  of  an  incor- 
poreal kind.  But  as  this  hereditament  partakes,  during 
its  existence,  very  strongly  of  the  nature  and  attributes 
of  other  incorporeal  hereditaments,  particularly  in  the 
fact  that,  where  not  under  the  Real  Property  Act,  it 
always  permits,  and  generally  in  such  cases  rejquires,  a 
deed  of  grant  for  its  transfer, — it  is  here  classed  with 
such  hereditaments.  It  is  called,  according  to  the  mode 
of  its  creation,  a  reversion^  or  a  vested  remainder, 

I.  A  Reversion.  If  a  tenant  in  fee  simple  should 
grant  to  another  person  a  lease  for  a  term  of  years,  or 
for  life,  or  even  if  he  should  grant  an  estate  tail,  it  is 
evident  that  he  will  not  thereby  dispose  of  all  his 
interest ;  for,  in  such  case,  his  grantee  has  a  less  estate 
than  himself.  Accordingly,  on  the  expiration  of  the 
term  of  years,  or  on  the  decease  of  the  tenant  for  life, 
or  on  the  decease  of  the  donee  in  tail  without  having 
barred  his  estate  tail  and  without  issue,  the  remaining 
interest  of  the  tenant  in  fee  will  revert  to  himself  or 
his  representatives,  and  he  or  his  representative  will 
again  become  tenant  in  fee  simple  in  possession.  The 
smaller  estate  which  he  has  so  granted  is  called,  during 
its  continuance,  the  particular  estate,  being  only  a  part 
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or  particular  of  the  estate  in  fee  (e).  And,  daring  the 
continuance  of  such  particular  estate,  the  interest  of  the 
tenant  in  fee  simple,  which  still  remains  undisposed 
of— that  Is,  his  praeant  estate,  in  virtue  of  which  he  is 
to  have  again  the  possession  at  BOfme  fntai^  time— is 
called  his  rev&nion  (d), 

1.  Mode  of  alienating   reversion.     A  distinction 
should  be  noticed,  in  reference  to  seisin  and  its  effect, 
between  the  case  in  which  the  ''  particular  *'  estate  is 
one  of  freehold,  and  that  in  which  it  is  merely  a  lease 
for  years,  as  this  distinction  may  affect  the  mode  of 
alienating  the  reversion.    If  the  tenant  in  fee  simple 
should  have  made  a  lease  for  merely  a  term  of  years 
his  reversion  is  looked  on,  in  law,  precisely  as  a  con- 
tinuance of  his  old  estate,  with  respect  to  himself  and 
his  heirs,  and  all  other  persons  but  the  tenant  for  years. 
The  owner  of  the  fee  simple  is  regarded  as  having 
simply  placed  a  bailiff  on  his  property  (0)  ;  and  the 
consequence  is,  that,  subject  to  the  lease,  the  owner*s 
rights  of  alienation  remain  unimpaired,  and  may  be 
exercised  in  the  same  manner  as  before.    The  feudal 
possession  or  teitin  has  not  been  parted  with.    And 
therefore,  in  the  case  of  land  under  the  old  system,  a 
conveyance  of  the  reversion  may,  with  the  consent  of 
the  tenant  for  years,  be   made  by    a  feqffment  ivith 
livery  qfseiiin  (/).    But,  if  this  mode  of  transfer  should 
not  be  thought  eligible,  a  ^rant  by  deed  will  be  equally 
efficacious.     For  the  estate  of  the  grantor  is  strictly 
incorporeal,  since  the  tenant  for  years  has  the  actual 
possession  of  the  lands.    So  long,  therefore,  as  such 
actual  possession  continues,  the  estate  in  fee  simple  is 


(c)  2  Bl.  Com.  165.  2  Bl.  Com.  141. 

Cd)  Co.  Litt.  22b,  142b.  (/)    Co.    Litt.    48b,    n.   (8)  ; 

(e)   Watk.  Descents,  113;  Perkins,  .220. 
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Strictly  an  incorporeal  reversion,  which,  together  with 
the  seisin  or  feudal  possession,  may  be  conveyed  by 
deed  of  grant  {g).  But,  if  the  tenant  in  fee  simple 
should  have  made  a  lease  for  life  he  must  have  parted 
with  his  seinn  to  the  tenant  for  life  ;  for,  an  estate  for 
life  is  an  estate  of  freehold,  and  such  tenant  for  life 
will,  therefore,  during  his  life  continue  to  be  the  free- 
holder, or  holder  of  the  feudal  seisin  (A).  No  feoffment 
can  consequently  be  made  by  the  tenant  in  fee  simple  ; 
for  he  has  no  seisin  of  which  to  make  livery.  His 
reversion  is  but  a  fragment  of  his  old  estate,  and 
remains  purely  incorporeal,  until,  by  the  dropping  of 
the  life  of  the  grantee,  it  shall  again  become  an  estate 
in  possession.  Till  then,  that  is,  so  long  as  it  remains  a 
reversion  expectant  on  an  estate  of  freehold,  it  can  only 
be  conveyed,  like  all  other  incorporeal  hereditaments 
when  apart  from  what  is  corporeal,  by  a  deed  of 
grant  (i).  Where  the  land  is  under  the  Real  Property 
Act  the  owner's  powers  of  alienation  are  equally  unfet- 
tered, and  his  reversion  may  be  alienated  by  a  transfer, 
whether  the  particular  estate  be  a  leasehold  or  a  free- 
hold 0*). 

2.  Incidents  of  fealty  and  rent-service.  We  have 
before  {k)  mentioned  that,  in  the  case  of  a  lease  for  life 
or  years,  a  tenure  is  created  between  the  parties,  the 
lessee  becoming  tenant  to  the  lessor.  To  this  tenure 
are  usually  incident  two  things,  fealty  (I)  and  rent. 
The  oath  of  fealty  is  now  never  exacted  ;  but  the  rent, 
which  may  be  reserved,  is  of  practical  importance. 
This  rent  is  called  in  law  rent  terviee  in  order  to  dis- 
tinguish it  from  other  kinds  of  rent,  to  be  spoken  of 

(fl)   Perkins,  s.   221;  Doe  d.  if)    Act   No.    25,    1900,   ss. 

Were  v.  Cole7B&  C.  243,  248.  40  (3),  99. 

(A)  Watk.  Descents,  114.  (it)  Ante,  p.  128. 

(0  Shep.  Touch.  230.  (0  Ante,  pp.  138, 141. 
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hereafter,  which  have  nothing  to  do  with  the  services 
anciently  rendered  by  a  tenant  to  his  lord.  It  consists 
nsually,  but  not  necessarily,  of  money  ;  for,  it  may  be 
rendered  in  corn,  or  in  anything  else.  Thus,  an  annual 
rent  of  one  peppercorn  is  sometimes  reserved  to  be 
paid,  when  demanded,  in  cases  where  it  is  wished  that 
lands  should  be  holden  rent  free,  and  yet  that  the 
landlord  should  be  able  at  any  time  to  obtain  from  his 
tenant  an  acknowledgment  of  his  tenancy.  To  the 
reservation  of  a  rent  service  a  deed  is  not  absolutely 
necessary  (m).  For,  although  the  rent  is  an  incorporeal 
hereditament,  yet  the  law  considers  that  the  same 
ceremony,  by  which  the  nature  and  duration  of  the 
estate  is  fixed  and  evidenced  is  sufficient  also  to  ascer- 
tain the  rent  to  be  paid  for  it.  And  at  common  law  a 
lease,  whatever  its  duration,  and  a  reservation  of  rent, 
might  be  constituted  by  mere  agreement,  verbal  or 
written,  if  followed  up  by  the  entry  of  the  lessee  (n). 
Bat  by  the  Statute  of  Frauds  it  was  enacted  that  all 
leases  of  lands  not  put  into  writing  signed  by  the  parties 
making  or  creating  the  same  should  have  the  force  and 
effect  of  estates  at  will  only,  except  all  leases  not 
exceeding  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved,  during  such  term,  shall  amount 
unto  two  third  parts  at  the  least  of  the  full  improved 
value  of  the  thing  demised  (o).  And  by  the  Real 
Property  Act  when  any  land  under  the  provisions  of 
that  Act  is  intended  to  be  leased  for  any  term  of  years 
exceeding  three  the  proprietor  must  execute  a  memo- 
randum of  lease  in  a  form  given  in  a  schedule  to  the 
Act  (p).    Rent  service,  when  created,  is  considered  to 


(m)    Litt.   s.   214  ;   Co.    Litt  Com.  286. 

142b.  (o)  29  Car.ill.  c.  3,  ss.  1.  2. 

(n)  Shep.  Touch.  267  ;  2  Stcph.  (p)  Act  No.  25. 1900,  s.  63. 
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be  issuing  out  of  every  part  of  the  land  in  respect  of 
which  it  is  paid  (q)  :  one  part  of  the  land  is  as  mnch 
subject  to  it  as  another. 

3.  Remedies. 

(1).  Distress  and  sale  of  the  tenant^  or  any  other 
person's  goods  found  on  any  part  of  the  premises  is  the 
well  known  remedy  for  the  recovery  of  rent-service. 
The  power  to  distrain  for  rent-service  was  given  to  the 
landlord  by  the  common  law  of  England,  without  any 
express  agreement  (r),  and  has  been  extended  there  by 
various  Acts  of  Parliament  («).  This  law  and  these 
Acts,  so  far  as  respects  the  powers  of  seizing,  detaining, 
and  replevying  the  goods,  are  in  force  in  New  South 
Wales  (^).  But  the  power  of  selling  a  tenant's  goods, 
when  distrained,  is  no  sequence  of  any  of  these  powers, 
being  dependent,  even  in  England,  on  an  Act  of  Parlia- 
ment (w).  Doubts  having  therefore  arisen  whether  it 
was  lawful  in  New  South  Wales  to  sell  any  goods  or 
chattels  distrained  for  rent,  an  Act  was  passed  to 
regulate  distresses  for  rent  and  replevins  (t?).  The 
provisions  of  this  Act,  though  repealed,  have  been 
re-enacted  by  the  Landlord  and  Tenant  Act  of  1899, 
which  now  provides  that  a  landlord  may  distrain  and 
sell  goods  for  rent  due,  but  exempts  from  distraint  the 
goods  of  a  casual  visitor  and  those  (other  than  furniture) 
of  any  lodger,  and  any  one  sewing  machine,  type-writing 
machine,  or  mangle,  the  property  of  or  under  hire  to 

iq)  Co.  Litt.  47a,  U2a.  Litt  47b,  n.  (7). 

(r)  Litt.  ss.  213,  214.    It  must  0)  Slapp  v.   Webb,  1  S.C.R. 

be  made  between  sunrise  and  App.  54  ;  10  Vic.  No-  10,  8.  86 

sunset,     Tutton    v.    Darke,    6  Bo8ki88ony,Uhr,2LegRe,li^ 

H.  &  N.  647 ;  and  entry  must  Glasson  v.  Egan,  6  S.C.R.  86 

be    by  the  usual  mode  of  en-  Erp,  Hart,  15  N.S.W.R.  399. 
trance,      Ea^,      Williams,     14  («)  2Wm.&M.  c  5;  5/app  v. 

N.S.W.R.  395.  Webb,  ut  sup.;  Ryan  v.  Boioell, 

(«)  8  Anne,  c.  14 ;  4  Geo.  II.  1  Legge,  470. 
c.  28;  11  Geo.  II.  c.  19;  Co.         (t?)  16  Vic.  Nell. 
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any  female  person  (to).  And  by  the  Crown  Lands  Act  of 
1889  power  is  given  to  the  Minister  for  Lands,  for  the 
purpose  of  recovering  arrears  of  rent  due  to  the  Crown, 
to  exercise,  by  any  duly  authorised  agent,  such  powers 
of  distress  as  are  given  by  law  to  any  landlord  (x). 

(2).  Re-entry.  In  addition  to  the  remedy  by  dis- 
tress, there  is  usually  contained  in  leases  a  condition  of 
re-entry,  empowering  the  landlord  in  default  of  pay- 
ment of  the  rent  for  a  specified  time,  to  re-enter  on 
the  premises  and  hold  them  as  of  his  former  estate. 
When  the  lease  is  under  the  Real  Property  Act  such  a 
condition  is  contained  therein  by  statutory  implica- 
tion (y),  unless  expressly  negatived  or  modified  in  the 
instrument  of  lease  (z) ;  but  when  not  under  the  act 
the  condition  is  usually  expressly  inserted.    The  effect 
of  it  in   either  case  is,  that  the  estate  of  the   tenant, 
whether  for  life  or  years,  becomes  determinable  on 
such  re-entry  (a).    At  common  law,  before  any  entry 
could  be  made  under  a  proviso  or  condition  for  re- 
entry  on    non-payment    of   rent,  the    landlord    was 
required  to  make  a  demand,  upon  the  premises,  of  the 
precise  rent  due,  at  a  convenient  time  before  sunset  of 
the  last  day  when  the  rent  could  be  paid  according  to 
the  condition.    Thus,  if  the  proviso  were  for  re-entry 
on   non-payment  of  the  rent  by  the  space  of  thirty 
days,  the  demand  must  have  been  made  on  the  evening 
of  the  thirtieth  day  (b).    To  get  rid  of  these  niceties  in 
some  cases  it  was  provided  by  a  statute  of  Geo.  11.  (c), 
and  is  now  provided  by  the  Landlord  and  Tenant  Act 
of  1899  {d)y  that  if  half  a  year's  rent  is  due,  and  no 

iw)  Act  No.  18,  1899,  s.  39.  Hack,  15  N.8.W.R.  Eq.  207. 
(x^  53  Vic.  No.  21,  s.  49.  (6)  1  Wins.  Saund.  287  n.  (16); 

(y)  Act  No.  25, 1900,  ss.  78,  79.  Co.  Lilt.  201b,  202a  ;  Acocks  v. 

U)  s.  80.  Phillips,  h  H.  &  N.  183. 
(a)  s.  65  ;  Shep.  Touch.  139 ;  (c)  4  Geo.  II.  c.  28,  s.  2. 

Baker' 8  Creek  Gold  Mg  Co.  v.         (d)  Act  No.  18,  1899,  s.  8,  18. 
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sufficient  distress  is  fonnd  on  the  premises  (0),  the 
landlord  may  recover  the  premises,  at  the  expiration  of 
the  period  limited  by  the  proviso  for  re-entry  (/)  by 
action  of  ejectment,  wiihont  any  formal  demand  or 
entry  ;  but  all  proceedings  are  to  cease  on  payment  by 
the  tenant  of  all  arrears  and  costs,  at  any  time  before 
the  trial  (y).  Prior  to  the  Act  of  Geo.  II.,  above 
referred  to,  the  tenant  might,  at  an  indefinite  time  after 
he  was  ejected  have  filed  his  bill  in  the  Court  of 
Chancery,  and  he  would  have  been  relieved  from  the 
forfeiture  he  had  incurred,  on  his  payment  to  his 
landlord  of  all  arrears  and  costs.  But  the  intention  of 
that  act  was  to  relieve  the  landlord  from  the  incon- 
veniences thence  arising,  and  to  restrict  the  right  of 
the  tenant  to  apply  for  relief  to  six  calendar  months 
next  after  the  execution  of  the  judgment  on  the  eject- 
ment (A).  The  Landlord  and  Tenant  Act,  1899,  still 
carries  out  that  intention.  Also,  at  common  law  the 
benefit  of  a  condition  of  re-entry  could  belong  only  to 
the  landlord  and  his  heirs,  and  was  inalienable;  for 
that  law  would  not  allow  the  transfer  of  a  mere  con- 
ditional right  to  put  an  end  to  the  estate  of  another  (»). 
A  right  of  entry  was  considered  in  the  same  light  as  a 
right  to  bi:ing  an  ^tion  for  money  due ;  which  right 
was  not  assignable  in  ancient  times  (k).  This  doctrine 
sometimes  occasioned  considerable  inconvenience ;  and 
in  the  reign  of  Henry  VIII.  it  was  found  to  press 
hardly  on  the  grantees  from  the  Crown  of  the  lands  of 
the  dissolved  monasteries.    For  these  grantees  were  of 


Ce)  Doe  d.  Forster  v.  Wand-  Byron,  1  C.B.  623. 
lass,  7  T,R.  117.  (A)    1   Wms.    Saund.   287b; 

(/)  Doe   d.    Dixon   v.    Roe,  Bowser  v.  Colby,  1  Hare,  109. 
7  C.B.  134.  (i)  Litt.  ss.  347,  348  ;  Co.  Litf. 

{g)  An  under  tenant  has  the  265a,  n.  (I), 
same  privilege.  Doe  d.  WycUt  v.         (A;)  Co.  Litt.  214a. 
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coarse  unable  to  take  advantage  of  the  conditions  of 
reentry,  which  the  monks  had  inserted  in  the  leases 
of  their  tenants.  A  parliamentary  remedy  was  there- 
fore applied,  for  the  benefit  of  the  favourites  of  the 
Crown  ;  and  the  opportunity  was  taken  for  making  the 
same  provision  for  the  public  at  large.  A  statute  was 
accordingly  passed  (/),  which  enacts,  that  as  well  the 
grantees  of  the  Grown  as  all  other  persons  being 
grantees  (m)  or  assignees,  their  heirs,  executors, 
successors,  and  assigns,  shall  have  the  like  advantages 
against  the  lessees,  by  entry  for  non-payment  of  rent, 
or  for  doing  of  waste,  or  other  forfeiture  as  the  lessors 
or  grantors  themselves,  or  their  heirs  or  successors, 
might  at  any  time  have  had  or  enjoyed  ;  and  this 
statute  is  considered  to  be  in  force  in  New  South 
Wales  (n). 

(3).  Action  at  law.  A  landlord  may  also  bring  an 
action  at  law  against  his  tenant  for  obtaining  payment 
of  rent. 

4.  Rent  passes  by  grant  of  reversion.  Being 
incident  to  the  reversion,  the  rent-service  passes  without 
any  express  mention  thereof  in  an  alienation  of  the 
reversion  (o).  By  the  common  law  no  grant  could  be 
made  of  any  reversion  without  the  consent  of  the 
tenant,  expressed  by  what  was  called  his  attornment  to 
his  new  landlord  (p).  It  was  thought  reasonable  that  a 
tenant  should  not  have  a  new  landlord  imposed  upon 
him  without  his  consent ;  for,  in  early  English  timies, 
the  relation  of  lord  and  tenant  was  of  a  much  more 


(0  32  Henry    VIH.    c.    34;  121;    Watkins*   Real   Est.  Acts, 

Co.    Lilt.  216a;    Isherwood   v.  101. 

Oldknow,  3  M.  &  8.  382,  394.  (o)  Litt.    ss.    228,    229,    572  ; 

(m)  A  lessee  of  the  reversion  Perkins,  s.  113. 

is  mit\'in  the  Sid,  Wright  V.  Bur-  (p)   ss.    551,    567,    568,   569; 

roughes,  3  C.B.  685.  Co.  Litt.  309a,  n.  (I),  309b. 

(«)   Oliver's    Statute    Index, 
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personal  nature  than  it  is  at  present.  The  tenant  was 
therefore  able  to  prevent  his  lord  from  making  a  con- 
Teyance  to  any  person  whom  he  did  not  choose  to 
accept  as  a  landlord  ;  for  he  could  refuse  to  attorn 
tenant  to  the  purchaser,  and  without  attornment  the 
grant  was  invalid.  The  landlord,  however,  had  it 
always  in  his  power  to  convey  his  reversion  by  the 
expensive  process  of  a  fine  duly  levied  in  the  Court  of 
Common  Pleas.  This  method  of  conveyance,  being 
judicial  in  its  nature,  was  carried  into  effect  without 
the  tenant's  concurrence;  and  the  attornment  of  the 
tenant,  which  for  many  purposes  was  desirable,  could 
in  such  case  be  compelled  {q).  It  can  easily  be 
imagined,  that  a  doctrine  such  as  this  was  found 
inconvenient  when  the  rent  paid  by  the  tenant  became 
the  only  service  of  any  benefit  rendered  to  the  landlord. 
The  necessity  of  attornment  to  the  validity  of  the  grant 
of  a  reversion  was  accordingly  abolished  by  a  statute 
passed  in  the  reign  of  Queen  Anne  (r).  But  the 
statute  very  properly  provides  («)  that  no  tenant  shall 
be  prejudiced  or  damaged  by  payment  of  his  rent  to 
the  grantor,  or  by  breach  of  any  condition  for  non- 
payment of  rent,  before  notice  of  the  grant  shall  be 
given  him  by  the  grantee.  And  by  a  further  statute  {i\ 
any  attornment  which  may  be  made  by  tenants  without 
their  landlords'  consent,  to  strangers  claiming  title  to 
the  estate  of  their  landlords  is  rendered  null  and  void. 
The  enactments  of  the  statute  of  Anne  are  in  force  in 
New  South  Wales  (w),  and  the  enactment  of  Geo.  II. 
appears  certainly  to  be  so  (i?),  although  such  does  not 
seem  to  have  been  expressly  decided.    Hence  nothing 

((/)  Shep.  Touch.  254.  (m)  Mate  v.  Kidd,  3  S.C.R. 

(r)  4  &  5  Anne,  c.  16,  s.  9.  196,  200. 
(«)  s.  10.  (v)  Glasmn  v.  Egan,  6  S.C.R. 

(0  11  Geo.  II.  c.  19,  s.  11.  85,87. 
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is  now  neceesary  for  the  valid  alienation  of  any  rent- 
service,  but  a  grant  by  deed,  or  a  transfer  under  the 
Real  Property  Act,  of  the  reversion  to  which  such  rent 
is  incident.  When  a  conveyance  is  made  to  the  tenant 
himself  it  is  called  a  release  (w), 

5.  Destruction  of  the  reversion.  The  doctrine 
that  rent-service,  being  incident  to  the  reversion, 
always  follows  such  reversion,  formerly  gave  rise  to 
the  curious  and  unpleasant  consequence  of  the  rent 
being  sometimes  lost  when  the  reversion  was  destroyed. 
For  it  is  possible,  under  certain  circumstances,  that  an 
estate  may  be  destroyed  and  cease  to  exist.  For 
instance,  suppose  A  to  have  been  a  tenant  of  lands  for 
a  term  of  years,  and  B  to  have  been  his  under-tenant 
for  a  less  term  of  years  at  a  certain  rent ;  this  rent  was 
an  incident  of  A's  reversion,  that  is,  of  the  term  of 
years  belonging  to  A.  If,  then,  A's  term  should  by  any 
means  have  been  destroyed,  the  rent  paid  to  him  by  B 
would,  as  an  incident  of  such  term,  have  been  destroyed 
also.  Now,  by  the  rules  of  law,  an  alienation  of  the 
immediate  fee  simple  to  A  would  at  once  have  destroyed 
his  term,— it  not  being  possible  that  the  term  of  years 
and  the  estate  in  fee  simple  should  subsist  together. 
In  legal  language  the  term  of  years  would  have  been 
merged  in  the  larger  estate  in  fee  simple  ;  and  the  term 
being  merged  and  gone,  it  followed  as  a  necessary 
consequence,  that  all  its  incidents,  of  which  B's  rent 
was  one,  ceased  also  (x).  This  unpleasant  result  was, 
by  a  statute  of  Geo.  II  (y)  which  is  considered  to  be  in 
force  in  New  South  Wales  («),  provided  for  and 
obviated  with  respect  to  leases  surrendered  in  order  to 
be  renewed, — the  owners    of    the  new    leases    being 

(ic)  Ante,  pp.  208,  209.  (y^  4  Geo.  II.  c.  28,  s.  6. 

(x)  Webb  V.  Russell,  3  T.R.  Iz)    Oliver's    Statute     Index, 

393.  124  ;  Watkins'  Real  Est.  Acts,  66. 
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invested  with  the  same  right  to  the  rent  of  under- 
tenants, and  the  same  remedy  for  recovery  thereof,  as 
if  the  original  leases  had  been  left  on  foot  (a).  But  in 
all  other  cases  the  inconvenience  has  continued,  except 
that  by  the  Real  Property  Act  it  is  provided  that  the 
bringing  of  any  leasehold  mider  the  provisions  of  the 
Act  shall  not  be  held  to  extinguish  the  reversion 
expectant  on  any  lease,  and  the  person  named  in  any 
certificate  of  title  as  entitled  to  the  land  therein 
described  shall  be  held  in  every  court  of  law  and 
equity  to  be  seised  of  the  reversion  expectant  upon  any 
lease  that  may  be  noted  by  memorial  thereon,  and  to 
have  all  powers,  rights,  and  remedies,  to  which  a 
reversioner  is  by  law  entitled,  and  shall  be  subject  to 
all  covenants  and  conditions  therein  expressed  to  be 
performed  on  the  part  of  the  lessor  (5). 

II.  A  Remainder.  The  two  more  prominent  dis- 
tinctions between  a  remainder  and  a  reversion  have 
reference  to  the  manner  of  their  creation,  and  their 
mode  of  tenure. 

1.  Manner  of  creation.  As  already  pointed  out  a 
reversion  arises  merely  on  the  grant  of  a  particular 
estate,  and  without  specific  limitation,  being  the  portion 
of  his  estate  which  the  owner  of  the  fee  simple  has 
not  disposed  of.  If  at  the  same  time  with  the  grant  of 
the  particular  estate,  this  remaining  interest,  or  any 
part  thereof,  should  also  be  disposed  of  by  him  to 
some  other  person,  it  is  then  termed  a  remainder  (c). 
Thus  a  remainder  always  has  its  origin  in  express 
grant.  Whilst  a  reversion  arises  merely  incidentally, 
and   is  created  by  the  law,  a  remainder  springs  only 


(a)  3  Prest.  Conv.  138;  Bur-  (ft)  Act  No.  25,   1900,  ss.    14 

ton's   R.P.  s.   1062  ;    Cousins  v.      (2)  (6),  40  (3). 
Phillips,  3  H.  &  C.  892.  (c)  Litt  ss.  216,  217. 
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from  the  act  of  the  parties^  and  may  be  defined  as  an 
estate  limited  to  take  effect,  and  be  enjoyed  after 
another  estate  is  determined  (d). 

We  have  seen  that  the  powers  of  alienation  possessed 
by  a  tenant  in  fee  simple  enable  him  to  make  a  lease 
for  a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well 
as  to  grant  an  estate  in  fee  simple.  But  these  powers 
are  not  merely  in  the  alternative,  for  he  may  exercise 
ail  of  them  at  one  and  the  same  moment ;  provided,  of 
course,  that  his  grantees  come  in  one  at  a  time,  in  some 
prescribed  order,  the  one  waiting  for  liberty  to  enter 
until  the  estate  of  the  other  is  determined.  Thus  land 
may  be  granted  to  A.  for  a  term  of  years,  and  from  and 
after  the  determination  of  the  said  term,  to  B.  for  life  ; 
and,  from  and  after  the  determination  of  B's  estate  for 
life  to  C.  and  his  heirs  for  ever.  In  such  a  case  the 
ordinary  mode  of  conveyance  or  transfer  is  alone  made 
use  of.  Should  a  feoffment  have  been  employed,  the 
seisin  would,  on  delivery  of  possession  to  A,  and  regis- 
tration of  the  deed  («),  have  immediately  vested  in  B, 
the  prescribed  owner  of  the  first  estate  of  freehold, 
whose  bailiff  A,  as  tenant  for  years,  would  be  accounted 
to  be.  On  the  determination  of  B's  estate,  the  seisin 
would  devolve  on  C,  the  remaining  grantee.  So  long 
as  a  regular  order  is  thus  laid  down,  in  which  the 
possession  of  the  lands  may  devolve,  it  matters  not 
how  many  kinds  of  estates  are  granted,  or  on  how 
many  persons  the  same  estate  is  bestowed.  Thus,  for 
example,  a  grant  may  be  made  at  once  to  fifty  different 
people  separately  for  their  lives.  In  such  case  the 
grantee  for  life  who  is  first  to  have  possession  is  the 
particular  tenant  to  whom,  on  a  feoffment,  seisin  would 


(d)  2  BJ.  Com.  163.  (c)   Litt.  s.  60 ;   2  Bl.  Com. 

167  ;  Act  No.  17,  1898,  s.  31. 
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be  delivered,  and  all  the  rest  are  remaindermen,  whilst 
the  reversion  in  fee  simple,  expectant  on  the  decease  of 
them  all,  remains  with  the  grantor.  The  second 
grantee  for  life  has  a  remainder  expectant  on  the 
decease  of  the  first,  and  will  be  entitled  to  possession 
on  the  determination  of  the  estate  of  the  first,  either  by 
his  decease,  or  in  case  of  his  forfeiture,  or  otherwise. 
The  third  grantee  mnst  wait  till  the  estates  both  of  the 
first  and  second  shall  have  determined  ;  and  so  of  the 
rest.  The  mode  in  which  such  a  set  of  estates  would 
be  marked  out  is  as  follows  : — To  A  for  his  life,  and 
after  his  decease  to  B  for  his  life,  and  after  his  decease 
to  C  for  his  life,  and  so  on.  This  method  of  limitation 
is  quite  sufficient  for  the  purpose,  although  it  by  no 
means  expresses  all  that  is  meant.  The  estates  of  B 
and  C,  and  the  rest,  are  intended  to  be  as  immediately 
and  effectually  vested  in  them,  as  the  estate  of  A  ;  so 
that  if  A  were  to  forfeit  his  estate,  B  would  have  an 
immediate  right  to  the  possession  ;  and  so  again  C 
would  have  a  right  to  enter,  whenever  the  estates  both  of 
A  and  B  might  determine.  But,  owing  to  the  necessary 
infirmity  of  language,  all  this  cannot  be  expressed  in 
the  limitations  of  every  ordinary  deed  or  instrument. 
The  words  "  and  after  his  decease  "  are  therefore  con- 
sidered a  sufficient  expression  of  an  intention  to  confer 
a  vested  remainder  after  an  estate  for  life.  In  the  case 
we  have  selected  of  numerous  estates,  every  one  given 
only  for  the  life  of  each  grantee,  it  is  manifest  that 
very  many  of  the  grantees  can  derive  no  benefit ;  and 
should  the  first  grantee  survive  all  the  others,  and  not 
forfeit  his  estate,  not  one  of  them  will  take  anything. 
Nevertheless,  each  one  of  these  grantees  has  an  estate 
for  life  in  remainder  immediately  vested  in  him ;  and 
each  of  these  remainders  is  capable  of  being  transferred 
both  at  law  and  in  equity,  in  the  same  manner  as  a 
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reversion  (/).  In  the  same  way,  a  grant  may  be  made 
of  a  term  of  years  to  one  person,  an  estate  for  life  to 
another,  an  estate  tail  to  a  third,  and  last  of  all  an 
estate  in  fee  simple  to  a  fourth ;  and  these  grantees 
may  be  entitled  to  possession  in  any  prescribed  order, 
except  as  to  the  grantee  of  the  estate  in  fee  simple,  who 
mnst  necessarily  come  last ;  for  his  estate,  if  not 
literally  interminable,  yet  carries  with  it  an  inter- 
minable power  of  alienation,  which  would  keep  all  the 
other  grantees  for  ever  out  of  possession.  But  the 
estate  tail  may  come  first  into  possession,  then  the 
estate  for  life,  and  then  the  term  of  years  ;  or  the  order 
may  be  reversed,  and  the  term  of  years  come  first,  then 
the  estate  for  life,  then  the  estate  tail,  and  lastly  the 
estate  in  fee  simple,  which,  as  we  have  said,  must  wait 
for  possession  till  all  the  others  shall  have  been 
determined. 

Definition  of  "vested  remainder.'*  Wherever  an 
estate,  be  it  ever  so  small,  is  always  ready  from  its 
commencement  to  its  end  to  come  into  possession  the 
moment  the  prior  estates,  be  they  what  they  may, 
happen  to  determine, — it  is  then  a  vested  remainder^  and 
recognised  in  law  as  an  estate  alienable  by  deed  of 
grant,  or  by  a  transfer  (j).  It  would  be  an  estate  in 
possession,  were  it  not  that  other  estates  have  a  prior 
claim  ;  and  their  priority  alone  postpones,  or  perhaps 
may  entirely  prevent,  possession  being  taken  by  the 
remainderman.  The  gift  is  immediate  ;  but  the  enjoy- 
ment must  necessarily  depend  on  the  determination  of 
the  estates  of  those  who  have  a  prior  right  to  the 
possession. 


(/)  Burton's  R.P.  s.  39;   Act  (g)  Fearne,  Cont.  Rem.  216; 

No.  25,  1900,  s.  99.  2  Prest.  Abst.  113  ;  Act  No.  25, 

1900,  ss.  46,  86. 
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The  Rule  in  Shelley's  case.  In  all  the  cases  which 
we  have  as  yet  considered,  each  of  the  remainders  has 
belonged  to  a  different  person.  No  one  person  has  had 
more  than  one  estate.  A,  6,  and  G  may  each  have 
had  estates  for  life ;  or  they  may  have  had  a  term  of 
years,  the  other  an  estate  for  life,  and  the  last  a 
remainder  in  tail  or  in  fee  simple.  But  no  one  of 
them  has  as  yet  had  more  than  one  estate.  It  is 
possible,  however,  that  one  person  may  under  certain 
circumstances  have  more  than  one  estate  in  the  same 
land  at  the  same  time, — one  of  his  estates  being  in 
possession  and  the  other  in  remainder,  or  perhaps  all 
of  them  being  remainders.  The  limitation  of  a 
remainder  in  tail,  or  in  fee  simple,  to  a  person  who 
has  already  an  estate  of  freehold  is  governed  by  a  rule 
of  law  known  by  the  name  of  the  rule  in  Shelley's  ease,— 
so  called  from  a  celebrated  case  in  Lord  Coke's  time,  in 
which  the  subject  was  much  discussed  (A), — although 
the  rule  itself  is  of  very  ancient  date  (i).  The  limita- 
tions in  this  case  were  to  Edward  Shelley  for  life  ;  and 
after  his  decea.se  to  Mr.  Caril  for  24  years ;  and  after 
the  said  24  years,  then  to  the  heirs  male  of  the  body  of 
the  said  Edward  Shelley,  and  of  the  heirs  male  of  the 
body  of  such  heirs  male  ;  and  for  default  of  such  issue, 
over.  Edward  Shelley  died  on  the  9th  October,  1553, 
leaving  a  younger  son,  Richard.  The  elder  son  had 
died  a  few  months  before,  but  leaving  a  wife,  who  on 
the  4th  December  following  bore  him  a  son,  named 
Henry.  On  the  death  of  Edward  Shelley,  Richard,  his 
younger  son,  entered.  Afterwards  Henry  entered  and 
ejected  Richard.  Richard  brought  an  action  of  eject- 
ment against  Henry.     To  this  it  was  answered  for 

(h)  Shelley  8  Case,  1  Rep.  94,      577,    translated    7    Man  &  Gr. 
104  ;  Tudor's  R.P.  Cases,  448.  944,  n.  (c)  ;  38  Edw.  HI.  26,  b  ; 

(t)  Year  Book,  18  Edw.  II.      40  Edw.  III.,  9. 
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Henry,  that  it  is  a  rule  in  law  that  when  the  ancestor, 
by  any  gift  or  conveyance,  takes  an  estate  of  freehold, 
aud  in  the  same  gift  or  conveyance  an  estate  is  limited, 
either  immediately  or  mediately  (as  in  the  present 
case^viz.,  after  the  term  of  24  years  to  Caril),  to  his 
hein  in  fee  or  in  tail  (as  in  the  present  case),  the  word 
heirs  is  a  word  of  limitation^  and  not  of  purchase.  In 
other  words,  it  is  to  be  understood  as  expressing  the 
quantity  of  estate  which  the  ancestor  is  to  take,  and  not 
as  conferring  any  distinct  estate  on  the  persons  who 
may  become  his  representatives.  And  the  contention 
for  Henry  prevailed. 

As  this  rule  is  generally  supposed  to  be  highly 
technical,  and  founded  on  principles  not  easily  to  be 
perceived,  it  may  be  well  to  proceed  gradually  in  the 
attempt  to  explain  it. 

(1).  As  to  estates  in  possession.    We  have  already 

seen,  that  the  feudal  holding  of  an  estate  granted  to  a 

vassal  continued  in  ancient  times  for  his  life  only  (k). 

And  from  the  earliest  times  to  the  present  day  a  grant 

or  conveyance  of  lands,    made    by    any    instrument 

(except  a  will  or  a  transfer)  to  A.  B  simply,  without 

further  words,  will  give  him  an  estate  for  his  life,  and 

no  longer.     If  the  grant  was  anciently  made  to  him 

and  his  heirs,  his  heir,  on  his  death,  became  entitled  : 

and  it  was  not  in  the  power  of  the  ancestor  to  prevent 

the  descent  of  his  estate  accordingly.    He  could  not 

sell  it  iTV'ithout  the  consent  of  his  lord  ;  much  less  could 

he  then  devise  it  by  his  will.    The  ownership  of  an 

estate  in  fee  simple  was  then  but  little  more  advan* 

tageous   than  the  possession  of  a  life  interest  at  the 

present  day.     The  powers  of  alienation  belonging  to 

such  ownership,  together  with  the  liabilities  to  which 

(Jb)  Ante,  p.  24. 
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it  is  subject,  have  almost  all  been  of  slow  and  gradual 
growth,  as  has  already  been  pointed  out  in  different 
parts  of  the  preceding  chapters  (/).  A  tenant  in  fee 
simple  was,  accordingly,  a  person  who  held  to  him  and 
his  heirs ;  that  is,  the  land  was  given  to  him  to  hold 
for  his  life,  and  to  his  heirs,  to  hold  after  his  decease. 
It  cannot  therefore  be  wondered  at,  that  a  gift  expressly 
in  these  terms,  ''  To  A  for  his  life,  and  after  his  decease 
to  his  heirs,"  should  have  been  anciently  regarded  as 
identical  with  a  gift  to  A  and  his  heirs,  that  is,  a  gift 
in  fee  simple.  Nor,  if  such  was  the  law  formerly,  can 
it  be  matter  of  surprise  that  the  same  rule  should  have 
continued  to  prevail  up  to  the  present  time.  Such 
indeed  has  been  the  case.  Notwithstanding  the  vast 
power  of  alienation  now  possessed  by  a  tenant  in  fee 
simple,  and  the  great  liability  of  such  an  estate  to 
involuntary  alienation  for  the  purpose  of  satisfying  the 
debts  of  the  present  tenant,  the  same  rule  still  holds  ; 
and  a  grant  to  A  for  his  life,  and  after  his  decease  to 
his  heirs,  will  now  convey  to  him  an  estate  in  fee 
simple,  with  all  its  incidents  ;  and  in  the  same  manner 
a  grant  to  A  for  his  life,  and  after  his  decease  to  the 
heirs  of  his  body,  will  now  convey  to  him  an  estate 
tail  as  effectually  as  a  grant  to  him  and  the  heirs  of  h}s 
body.  In  these  cases  therefore,  as  well  as  in  ordinary 
limitations  to  A  and  his  heirs,  or  to  A  and  the  heirs  of 
his  body,  the  words  heirs,  and  heirs  of  his  hody^  are  said 
to  be  words  of  limitation  ;  that  is,  words  which  limit  or 
mark  out  the  estate  to  be  taken  by  the  grantee  {m).  At 
the  present  day,  when  the  heir  is  perhaps  the  last 
person  likely  to  get  the  estate,  these  words  of  limita- 
tion are  regarded  simply  as  formal  means  of  conferring 


(0  Ante,  pp.  24,  43-45,  67-72.        Pernn  v.  Blake,  4  Burr.  2579  ; 
Cm)  Ante,  pp.i  42,   171,   172  ;      1  Sir  W.  Bl.  672  ;  1  Dougl.  343. 
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expressing  the  rest  of  the  intention^ — namely,  that  A 
should,  subject  to  B*s  life  estate,  have  an  estate  in  fee 
simple.  To  this  case  the  same  reasoning  applies,  as  we 
have  already  made  use  of  in  the  case  of  an  estate  to  A 
for  his  life^  and  after  his  decease  to  his  heirs.  For,  an 
estate  in  fee  simple  is,  by  its  very  terms,  an  estate  to  a 
man  and  his  heirs.  But,  in  the  present  case,  A  would 
have  already  had  his  estate  given  to  him  by  the  first 
limitation  to  himself  for  his  life ;  nothing,  therefore, 
would  remain  but  to  give  the  estate  to  his  heirs,  in 
order  to  complete  the  fee  simple.  The  last  remainder 
would  therefore  be  to  the  heirs  of  A ;  and  the  limitations 
would  run  thus  :  "  To  A  for  his  life,  and  after  his 
decease  to  B  for  his  life,  and  after  his  decease  to  the 
heirs  of  A."  In  this  case  the  heir  would  not  have 
taken  any  estate  independently  of  his  ancestor,  any 
more  than  in  the  common  limitation  to  A  and  his 
heirs.  He  would  have  claimed  the  estate  only  by  its 
descent  from  his  ancestor,  who  had  previously  enjoyed 
it  during  his  life  ;  and  the  interposition  of  the  estate  of 
B  would  have  merely  postponed  that  enjoyment  by 
the  heir,  which  would  otherwise  have  been  immediate. 
But  we  have  seen  that  the  very  circumstance  of  a 
man's  having  an  estate  which  is  to  go  to  his  heir  will 
now  give  him  a  power  of  alienation  either  by  deed  or 
will,  and  enable  him  to  altogether  defeat  his  heir*s 
expectations.  In  a  case  like  the  present,  the  same 
privilege  will  now  be  enjoyed  by  A  ;  for,  whilst  he 
cannot  by  any  means  defeat  the  vested  remainder 
belonging  to  B  for  his  life,  he  may,  subject  to  B's  life 
ihterest,  dispose  of  the  whole  fee  simple  at  his  own 
discretion.  Therefore,  so  long  as  B  lives,  A  will  have 
two  estates  in  these  lands,  one  being  in  possession,  the 
other  in  remainder.  In  possession  A  has,  with  regard 
to  B,  an  estate  only  for  his  own  life.     In  remainder, 
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expectant  on  the  decease  of  B,  he  has,  in  consequence 
of  his  life  interest  being  followed  by  a  limitation  to  his 
heirs,  a  complete  estate  in  fee  simple.  The  right  of  B 
to  the  possession,  after  A*s  decease,  is  the  only  thing 
which,  as  it  were,  divides  the  estate  in  two.  If, 
therefore,  B  should  die  daring  A's  life,  A  will  be 
tenant  for  his  own  life,  with  an  immediate  remainder 
fco  his  heirs ;  in  other  words,  he  will  be  tenant  to 
himself  and  his  heirs,  and  will  enjpy,  without  any 
interruption,  all  the  privileges  belonging  to  a  tenant  in 
fee  simple. 

Remainder  in  tail.  By  parity  of  reasoning  a  similar 
result  would  follow,  if  the  remainder  were  to  the  heirs 
of  the  body  of  A,  or  for  an  estate  in  tail,  instead  of  an 
estate  in  fee  simple.  The  limitation  to  the  heirs  of  the 
body  of  A  would  coalesce,  as  it  is  said,  with  his  life 
estate,  and  give  him  an  estate  tail  in  remainder, 
expectant  on  the  decease  of  B  ;  and  if  B  were  to  die 
during  his  lifetime,  A  would  become  a  complete  tenant 
in  tail  in  possession. 

Interposed  estates.     The  example  we  have  chosen, 
of  an  intermediate  estate  to  B  for  life,  is  founded  on  a 
principle  evidently  applicable  to  any  number  of  inter- 
mediate estates,  interposed  between  the  enjoyment  of 
the   ancestor  and  that  of  his  heir.     Nor  is  it  at  all 
necessary  that  all  t}iese  estates  should  be  for  life  only. 
Some  of  them  may  be  larger  ones,  as  estates  in  tail. 
For  instance,  suppose  lands  given  to  A  for  his  life,  and 
after  his  decease  to  B  and  the  heirs  of  his  body,  and  in 
default  of  such  issue  (which  is  the  method  of  expressing 
a  remainder  after  an  estate  tail),  to  the  heirs  of  A.     In 
this  case  A  v^ill  have  an  estate  for  life  in  possession, 
with  an  estate  in  fee  simple  in  remainder,  expectant  on 
the   determination  of  B*s  estate  tail.     An  important 
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case  of  this  kind  arose  in  the  reign  of  Edward  III.  (p). 
Lands  were  given  to  John  de  Sutton  for  his  life,  the 
remainder  after  his  decease  to  John  his  son  and  Eline 
the  wife  of  John  the  son,  and  the  heirs  of  their  bodies ; 
and  in  default  of  such  issue,  to  the  right  heirs  of  John 
the  father.  John  the  father  died  first ;  then  John  and 
Eline  entered  into  possession.  John  the  son  then  died, 
and  afterwards  Eline  his  wife,  without  leaving  any 
heir  of  her  body.  R,  another  son,  and  heir  at  law  to 
John  de  Sutton  the  father,  then  entered.  And  it  was 
decided  by  all  the  justices  that  he  was  liable  to  pay  a 
relief  (q)  to  the  chief  lord  of  the  fee,  on  account  of  the 
descent  of  the  lands  to  himself  from  John  the  father. 
Thorpe,  who  seems  to  have  been  a  judge,  thus  explained 
the  reason  of  the  decision  :— "  You  are  in  as  heir  to 
your  father,  and  your  brother  [father  ?]  had  the  free- 
hold before  ;  at  which  time  if  John  his  son  and  Eline 
had  died  [without  issue]  in  his  lifetime,  he  would  have 
been  tenant  in  fee  simple.** 

Estate  tail  first.  Where  an  estate  tail  comes  first 
instead  of  an  estate  for  life  the  same  principles  will 
apply.  Thus,  suppose  lands  to  be  given  fo  A  and  the 
heirs  male  of  his  body  begotten,  and  in  default  of  snch 
issue,  to  the  heirs  female  of  his  body  begotten  (r). 
Here,  in  default  of  male  heirs  of  the  body  of  A,  the 
heirs  female  will  inherit  from  their  ancestor  the  estate 
in  tail  female,  which  by  the  gift  had  vested  in  him. 
There  is  no  need  to  repeat  the  estate  which  the 
ancestor  enjoys  for  his  life,  and  to  limit  the  lands,  in 
default  of  heirs  male,  to  him  and  to  the  heirs  female  of 
his  body  begotten.  This  part  of  his  estate  in  tail 
female  has  been  already  given  to  him  in  limiting  the 

(p)  Provost  of  Beverly  8  Case^  (q)  Ante,  pp.  132, 133. 

Year  Book,  40  Edw.  III.  9.    See  (r)    Litt.    s.    719;    Co.    litt. 

1  Prest.  Est.,  304.  376b. 
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estate  in  tail  male.  The  heirs  female,  being  mentioned 
in  the  gift,  will  be  supposed  to  take  the  lands  as  heirs, 
that  is,  by  descent  from  their  ancestor,  in  whom  an 
estate  in  tail  female  must  consequently  be  vested  in  his 
lifetime.  For,  the  same  rule,  founded  on  the  same 
principle,  will  apply  in  every  instance  ;  this  rule  being 
that  laid  down  in  Shelley^s  ease,  that  when  the  ancestor, 
by  any  gift  or  conveyance,  takes  an  estate  of  freehold, 
and,  in  the  same  gift  or  conveyance,  an  estate  is  limited 
either  mediately  or  immediately^  to  his  heirs  in  fee  or  in 
tail,  the  words  "  the  heirs*'  are  words  of  limitation  of 
the  estate  of  the  ancestor.  The  heir,  if  he  should  take 
any  interest,  must  take  as  heir  by  descent  from  his 
ancestor  ;  for  he  is  not  constituted,  by  the  words  of  the 
gift  or  conveyance,  a  purchaser  of  any  separate  and 
independent  estate  for  himself. 

The  rule,  it  will  be  observed,  requires  that  an  estate 
oi  freehold  merely  should  be  taken  by  the  ancestor,  and 
not  necessarily  an  estate  for  the  whole  of  hie  own  life, 
or  in  tail.  In  the  examples  we  have  given,  the  ancestor 
has  had  an  estate  at  least  for  his  own  life,  and  the 
enjoyment  of  the  lands  by  other  parties  has  postponed 
the  enjoyment  by  his  heirs.  But  the  ancestor  himself, 
as  well  as  his  heirs,  may  be  deprived  of  possession  for 
a  time  ;  and  yet  an  estate  in  fee  simple  or  fee  tail  may 
be  effectually  vested  in  the  ancestor,  subject  to  such 
deprivation.  For  instance,  suppose  lands  to  be  given 
to  A,  a  widow,  during  her  life,  provided  she  continue 
a  widow  and  unmarried,  and,  after  her  marriage,  to  B 
and  his  heirs  during  her  life,  and  after  her  decease  to 
her  heirs.  Here  A  has  an  estate  in  fee  simple,  subject 
to  the  remainder  to  B  for  her  life,  expectant  on  the 
event  of  her  marrying  again  («).    For,  to  apply  to  this 

(«)  Curtis  V.  Price^  12  Ves.  89. 


Digitized  by 


Google 


324   PART  II.— OP  INCORPORBAL  HBRBDITAMBNT8. 

case  the  same  reasoning  as  to  the  former  ones,  A  has 
still  an  estate  to  her  and  to  her  heirs.  She  has  the 
freehold  or  feudal  possession,  and  after  her  decease, 
her  heirs  are  to  have  the  same.  It  matters  not  to  them 
that  a  stranger  may  take  it  for  a  while.  The  terms  of 
the  gift  declare  that  what  was  once  enjoyed  by  the 
ancestor  shall  afterwards  be  enjoyed  by  the  heirs  of 
SQch  ancestor.  These  very  terms  then  make  an  estate 
in  fee  simple,  with  all'  its  incidental  powers  of 
alienation,  controlled  only  by  the  rights  of  B  in  respect 
of  the  estate  conferred  on  him  by  the  same  gift. 

Where  the  ancestor  takes  no  estate  of  freehold  xxndeT 
the  gift,  but  the  land  is  granted  only  to  his  heirs,  a 
very  different  effect  will  be  produced.  In  such  a  case 
a  most  material  part  of  the  definition  of  an  estate  in 
fee  simple  would  be  wanting.  For,  an  estate  in  fee 
simple  is  an  estate  given  to  a  man  and  his  heirs,  and 
not  merely  to  the  heirs  of  a  man.  The  ancestor,  to 
whose  heirs  the  lands  were  granted,  would  accordingly 
take  no  estate  or  interest  by  reason  of  the  gift  to  his 
heirs.  But  the  gift,  if  it  should  ever  take  effect,  would 
be  a  future  contingent  estate  for  the  person  who,  at  the 
ancestor's  decease,  should  answer  the  description  of 
heir  to  his  freehold  estates.  The  gift  would  accordingly 
fall  within  the  class  of  future  estates,  of  which  an 
explanation  is  given  in  the  next  chapter  {t). 

To  pass  now  to  the  second  ground  of  distinction 
between  a  reversion  and  a  remainder. 

2.  Non-existence  of  tenure.  In  the  case  of  a 
reversion,  the  owner  of  the  *'  particular"  estate  (it  will 
be  remembered)  originally  owed  fealty,  and  may  still 
have  to  pay  rent  to  the  reversioner.     His  estate  is 

(0  See  further  on  the  Rule  in  Shelley's  Case,  Watkins  on 
Descents,  194,  4th  ed.,  and  Butler*s  edition  of  Fearne's  Contingent 
Remainders. 
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accordingly  described  as  held  of  the  reversioner.  But 
between  the  owner  of  the  particular  estate  and  the 
owner  of  a  remainder  no  tenure  exists.  For  example, 
suppose  an  estate  limited  to  A  for  his  life,  with 
remainder  to  B  in  fee  ;  A  does  not  hold  of  B  any  more 
than  B  of  A.  For  they  both  derive  their  estates  from 
the  same  source,  viz.,  the  grant  of  the  owner  of  the  fee 
simple.  One  of  them  has  therefore  no  more  right  to 
be  lord  than  the  other.  But  it  is  a  rule  of  law,  derived 
from  the  former  practice  of  subinfeudation  (u),  that  all 
estates  must  be  holden  of  some  person,  and,  where  there 
is  no  other  lord,  of  the  Crown  as  Lord  Paramount  (v). 
Both  estates  are  therefore  held  of  the  Crown.  It 
consequently  follows,  that  no  rent-$erviee  is  incident  to 
a  remainder,  as  it  usually  is  to  a  reversion  ;  for  rent- 
service  is  an  incident  of  tenure,  and  in  this  case  no 
tenure  exists. 

(tf)  Ante,  pp.  69-72.  (t?)  A.G,  v.  Broimi,  2  S.C.R., 

App.  30,  34,  36  ;  ante,  p.  139. 
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CHAPTER   IL 

OP  A  CONTINGENT  REMAINDER. 

Hitherto  we  have  observed  a  very  extensive  power 
of  alienation  possessed  by  a  tenant  in  fee  simple.  He 
may  make  an  immediate  grant,  not  of  one  estate  merely 
or  of  two,  but  of  as  many  as  he  may  please,  provided 
he  makes  clear  the  order  in  which  his  grantees  are  to 
take  possession.  This  power  of  alienation,  it  will  be 
observed,  may  in  some  degree  render  less  easy  the 
alienation  of  the  land  at  a  future  time  ;  for,  it  is  plain 
that  no  sale  can  in  future  be  made  of  an  unencumbered 
estate  in  fee  simple  in  the  lands,  unless  every  owner  of 
each  of  these  estates  will  concur  in  the  sale,  and  convey 
his  individual  interest,  whether  he  be  the  particular 
tenant,  or  the  owner  of  any  one  of  the  estates  in 
remainder.  But  if  all  these  owners  should  concur,  a 
valid  conveyance  of  an  estate  in  fee  simple  can  at  any 
time  be  made.  The  exercise  of  the  power  of  alienation, 
in  the  creation  of  vested  remainders,  does  not  therefore 
withdraw  the  land  for  a  moment  from  that  constant 
liability  to  complete  alienation,  which  it  has  been  the 
sound  policy  of  modern  law  as  much  as  possible  to 
encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law  has 
granted  to  a  tenant  in  fee  simple,  and  to  every  other 
owner  to  the  extent  of  his  estate,  a  greater  power  still. 
For,  it  enables  him,  under  certain  restrictions,  to  grant 
estates  to  commence  at  a  future  time,  not  in  possession 
merely,  but  in  interest.     So  that  during  the  period 
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which  may  elapse  before  the  commencement  of  such 
estates,  the  land  may  be  withdrawn  from  its  former 
liability  to  complete  alienation,  and  be  tied  up  for  the 
benefit  of  those  who  may  become  the  owners  of  snch 
future  estates.  The  power  of  alienation  is  thns  allowed 
to  be  in  some  degree  exercised  to  its  own  destruction. 
For,  till  such  future  estates  come  into  existence,  they 
may  have  no  owners  to  convey  them.  Of  these  future 
estates  there  are  two  kinds ; — a  contingent  remainder, 
and  an  executory  interest.  The  former,  which  may  be 
created  by  any  mode  of  conveyance,  or  by  a  transfer 
under  the  Eeal  Property  Act  (a),  will  form  the  subject 
of  the  present  chapter. 

I.  Definition  of  a  contingent  remainder.     A  con- 
tingent remainder  is  a  future  estate.    As  distinguished 
from  an  executory  interest,  to  be  spoken  of  in  the  next 
chapter,  it  is  an  estate  which  waits  for,  and  depends  on 
the  determination  of  the  estates  which  precede  it.    But, 
as  distinguished  from  a  vested  remainder,  it    is  an 
estate  in  remainder,  which  is  not  ready,  from  its  com- 
mencement to  its  end,  to  come  into  possession  at  any 
moment    when    the    prior    estates    may    happen    to 
determine.      For,  if  any  contingent  remainder  should 
at  any  time  become  thus  ready  to  come  into  immediate 
possession,  whenever  the  prior  estates  may  determine, 
it  will  then  be  contingent  no  longer,  but  will  at  once 
become  a  vested  remainder.    Taking  the  commonest 
example,  suppose  that  a  gift  be  made  to  A,  a  bachelor, 
for  his  life,  and  after  the  determination  of  that  estate, 
by  forfeiture  or  otherwise  in  his  lifetime,  to  B  and  his 
heirs   during  the  life  of  A,  and  after  the  decease  of  A, 
to  the  eldest  son  of  A  and  the  heirs  of  the  body  of  such 
son.     Here  we  have  two  remainders,  one  of  which  is 

(a)  Ante,  p.  227  ;  Act  No.  26, 1900,  s.  99. 
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vested,  and  the  other  contingent.  The  estate  of  6  is 
vested  (b).  Why  ?  Because,  though  it  be  but  a  small 
estate,  yet  it  is  ready  from  the  first,  and  so  long  as  it 
lasts  continues  ready  to  come  into  possession,  whenever 
A's  estate  may  happen  to  determine.  There  may  be 
very  little  doubt  but  that  A  will  commit  no  forfeiture, 
but  will  hold  the  estate  as  long  as  he  lives.  But,  if  his 
estate  should  determine  the  moment  after  the  grant,  or 
at  any  time  whiUt  B*s  ettate  lasts,  there  is  B  quite  ready 
to  take  possession.  B*s  estate  is  therefore  vested.  But 
the  estate  tail  to  the  eldest  son  of  A  is  plainly  con- 
tingent. For  A,  being  a  bachelor,  has  no  son  ;  and,  if 
he  should  die  without  one,  the  estate  tail  in  remainder 
will  not  be  ready  to  come  into  possession  immediately 
on  the  determination  of  the  particular  estates  of  A  and 
B.  Indeed,  in  this  case,  there  will  be  no  estate  tail  at 
all.  But  if  A  should  marry  and  have  a  son,  the  estate 
tail  will  at  once  become  a  vested  remainder  ;  for,  bo 
long  as  it  lasts,  that  is,  so  long  as  the  son  or  any  of  the 
son's  issue  may  live,  the  estate  tail  is  ready  to  come 
into  immediate  possession  whenever  the  prior  estates 
may  determine,  whether  by  A's  death,  or  by  B's  for- 
feiture, supposing  him  to  have  got  possession.  It  will 
be  observed  that  here  there  is  an  estate,  which,  at  the 
time  of  the  grant,  is  future  in  interest,  as  well  as  in 
possession ;  and  till  the  son  is  born,  or  rather  till  he 
comes  of  age,  the  lands  are  tied  up,  and  placed  beyond 
the  poweir  of  complete  alienation.  So  then,  if  any 
uncertainty  exist,  either  as  to  the  person  to  take,  or  the 
event  upon  which  the  taking  is  to  arise,  the  remainder 
is  contingent. 

II.  Recognition  of   contingent  remainders.     An- 
ciently   they    were    illegal.      The    simplicity    of    the 

ib)    Fearne  Cont.  Rem.   7n,  325. 
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common  law  allowed  of  the  creation  of  no  other 
estates  than  particular  estates,  followed  by  vested 
remainders,  A  contingent  remainder — a  remainder 
not  vested,  and  which  might  never  vest, — was  long 
regarded  as  illegal.  Down  to  the  reign  of  Henry  VI. 
not  one  instance  is  to  be  found  of  a  contingent 
remainder  being  held  valid  (<?).  The  early  authorities 
on  the  contrary  are  rather  opposed  to  such  a  con- 
clusion (d).  And,  at  a  later  period,  the  authority  of 
Littleton  is  express  («),  that  every  remainder,  which 
beginneth  by  a  deed,  must  be  in  him  to  whom  it  is 
limited,  before  livery  of  seisin  is  made  to  him  who  is 
to  have  the  immediate  freehold.     It  appears,  however, 


(c)  Wms.  Real  Pro.  Pt.  II. 
Ch.  II.  But  the  general  opinion 
appears  to  be  in  favour  of  the 
antiquity  of  contingent  remain- 
ders. See  3rd  Report  of  Real 
Property  Commissioners,  p.  23  ; 
1  Staph.  Com.,  614,  n.  (a).  And 
an  attempt  to  create  a  contin- 
gent remainder  appears  in  an 
undated  deed  in  Madox's  For- 
mulare  Anglicanum,  No.  535, 
p.  305. 

id)  Year  Book,   11   Hen.  IV. 
74  ;  in  which  case,  a  remainder 
to  ihe  right  heirs  of  a  man,  who 
teas  dead  hrfore  the  remainder 
was  limited^  was  held  to  vest  by 
purchase  in  the  person  who  was 
heir.     But  it  was  said  by  Han- 
key,  J.,  that  if  a  gift  were  made 
to  one  for  his  life,  with  remain- 
der to  the  right  heirs  of  a  man 
who  tfxis  living^  the  remainder 
woald   be  void,  because  the  fee 
ought    to  pass    immediately  to 
him    to    whom    it  was  limited. 
HotCf  also,  that  in  Mandeville's 
Case  COo.  Litt.   26b),  which   is 
an  ancient  case  of  the  heir  of 
the    body   taking  by    purchase, 
the   ancestor  was  dead  at  the 
time  erf  the  gift.    The  cases  of 


rents  are  not  apposite,  as  a  diver- 
sity was  long  taken  t)etween  a 
grant  of  a  rent  and  a  convey- 
ance of  the  freehold.  The 
decision  in  7  Hen.  IV.  6b,  cited 
in  Archer's  Case  (1  Rep.  66b), 
was  on  a  case  of  a  rent-charge. 
The  authority  of  P.  11  Rich  II. 
Fitz.  Abr.  tit.  Detinue,  46,  which 
is  cited  in  Archer's  Caseil  Rep. 
67a),  and  in  ChudleigKs  Case 
1  Rep.  135b  ,  as  well  as  in  the 
margin  of  Co.  Litt.  378a,  is 
merely  a  statement  by  the  judge 
of  the  opinion  of  the  counsel 
against  whom  the  decision  was 
made.  It  runs  as  follows : — 
•*Cherton  to  Rykhill— You  think 
(vous  quicks)  that  inasmuch  as 
A.  S.  was  living  at  the  time  of 
the  remainder  being  limited, 
that  if  he  was  dead  at  the  time 
of  the  remainder  falling  in,  and 
had  a  right  heir  at  the  time  of 
the  remainder  falling  in,  that 
the  remainder  would  be  good 
enough?  Rykhill — Yes,  Sir. 
And  afterwards,  in  Trinity  Term, 
judgment  was  given  in  favour 
of  Wad  [the  opposite  counsel]  : 
quod  tiota  bene.'* 

(e)  Litt.  s.  721  ;   see  also  M. 
27  Hen.  VIII.  24a. 
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to  have  been  adjudged,  in  the  reign  of  Henry  VI.,  that 
if  land  be  given  to  a  man  for  his  life,  with  remainder 
to  the  right  heirs  of  another  who  u  living,  and  who 
afterwards  dies,  and  then  the  tenant  for  life  dies,  the 
heir  of  the  stranger  shall  have  this  land  ;  and  yet  it 
was  said  that,  at  the  time  of  the  grant,  the  remainder 
wcis  in  a  manner  void  (/).      This  decision  ultimately 
prevailed.    And  the  same  case  is  accordingly  put  by 
Perkins,  who  lays  it  down,  that  if  the  land  be  leased  to 
A  for  life,  the  remainder  to  the  right  heirs  of  J.  S., 
who  is  alive  at  the  time  of  the  lease,  this  remainder  is 
good,  because  there  is  one  named  in  the  lease  (namely, 
A  the  lessee  for  life),  who  may  take  immediately  in  the 
beginning  of  the  lease  {g).    This  appears  to  have  been 
the  first  instance  in  which  a  contingent  remainder  was 
allowed.    In  this  case  J.  S.  takes  no  estate  at  all ;  A  has 
a  life   interest :  and,  so  long  as  J.  S.  is  living,  the  re- 
mainder in  fee  does  not  vest  in  any  person  under  the 
gift ;    for,  the  maxim  is  nemo  est  haeres  viventis^  and 
J.  S.  being  alive,  there  is  no  such  person  living  as  his 
heir.     Here,  accordingly,  is  a  future  estate,  which  will 
have  no  existence  until  the  decease  of  J.  S. ;  if,  how- 
ever, J.  S.  should  die  in  the  lifetime  of  A,  and  if  he 
should  leave  an  heir,  such  heir  will  then  acquire  a 
vested  remainder  in  fee  simple,  expectant  on  A's  life 
interest.     But  until  these  contingencies  happen  or  fail 
the  limitation  to  the  right  heirs  of  J.  S.  confers  no 
present  estate  on  any  one,  but  merely  gives  rise  to  the 
prospect  of  a  future  estate,  and  creates  an  interest  of 
that  kind  which  is  known  as  contingent  remainder  (A). 

(/)    Year  Book,  9  Hen.  VI.  is  sufficient  to  confer  an  estate 

24a.;    H.   32   VI.  Fitz.  Abr.  tit.  in  fee  simple  without  any  addi- 

Feoffments  and  Faits,  99.  tional  limitation,  2  Jarman  on 

»  Perkins,  s.  52.  Wills,   55,  66,  3rd  ed.,  61,  62, 


SJ 


3  Rep.  20a,  in  Borastons      4th  ed. 
Case,    A  gift  to  the  heirs  of  J.S. 
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When  contingent  remainders  began  to  be  allowed,  a 
question  arose,    which  is  yet  scarcely  settled,    what 
becomes  of  the  inheritance,   in  such  a  case  as  this, 
daring  the  life  of  J.  S.  ?    A,  the  tenant  for  life,  has 
but  a  life  interest ;  J.  S.  has  nothing,  and  his  heir  is 
not  yet  in  existence.    The  ancient  doctrine,  that  the 
remainder  most  vest  at  once  or  not  at  all,  had  been 
broken  in  upon  ;  bnt  the  judges  could  not  make  up 
their  minds  also  to  infringe  on  the  corresponding  rule^ 
that  the  fee  simple  must,  on  every  feoffment  which 
confers  an  estate  in  fee,  at  once   depart  out  of  the 
feoffor.      They   therefore    sagely  reconciled   the  rule 
which  they  left  standing  to  the  contingent  remainders 
which  they  had  determined  to  introduce,  by  affirming 
that,  during  the  contingency,  the  inheritance  was  either 
in  abeyance,  or  in  gremio  legisy  or  else  in  nuhibus  («). 
Modern  lawyers,  however,  venture  to  assert,  that  what 
the  grantor  has  not  disposed  of  must  remain  in  him, 
and  cannot  pass   from   him   until  there  exists  some 
grantee  to  receive  it  {k).    And  when  the  gift  is  by  way 
of  use  under  the  Statute  of  Uses,  there  is  no  doubt 
that,  until  the  emergency  occurs,  the  use,  and  with  it 
the  inheritance,  result  to  the  grantor.     So,  in  the  case 
of  a  will,  the  inheritance,  until  the  contingency  hap- 
pens, descends  to  the  heir  of  the  testator  (2),  that  is  his 
administrator,  as  representing  the  next  of  kin  {m). 

But  whatever  difficulties  may  have  beset  the  depar- 
ture from  ancient  rules,  the  necessities  of  society 
required  that  future  estates,  to  vest  in  unborn  or 
unasoertained  persons,   should  under  certain  circum- 

(t)  Co.  Litt.  342b  ;  1  P.  Wms.,  is  maintained. 

515,  516  ;  Bac.  Abr.  tit.  Remain-  (/)  Fearne,  Cont.  Rem.  351. 

der  and  Reversion  (c).  (w)    Morrice  v.  Morrice,  14 

(^)   Feafne,  Cont.  Remr.  361.  N.S.W.R.,  Eq.  211  ;    Menirnan 

See,    however,    2    Prest.    Abs.  v.    Perpetual    Timstee    Co.y    17 

100-107,  where  the  old  opinion  N.S.W.R.,  Eq.  325,  346. 
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stances  be  allowed.  And,  in  the  time  of  Lord  Coke, 
the  validity  of  a  gift  in  remainder,  to  become  vested  on 
some  fntnre  contingency,  was  well  established.  Since 
his  day  the  doctrine  of  contingent  remainders  has 
gradually  become  settled  ;  so  that,  notwithstanding  the 
uncertainty  still  remaining  with  regard  to  one  or  two 
points,  the  whole  system  now  presents  a  beautiful 
specimen  of  an  endless  variety  of  complex  cases,  all 
reducible  to  a  few  plain  and  simple  principles.  To 
this  desirable  end  the  masterly  treatise  of  Mr.  Fearne 
on  this  subject  has  mainly  contributed  («). 

III.  Rules  for  creation  of  contingent  remainders. 
The  rules  which  must  be  observed  in  the  creation  of 
contingent  remainders  may  be  reduced  to  two ;  of 
which  the  first  and  principal  is  well  established,  but 
the  latter  has  occasioned  a  good  deal  of  controversy. 

Rule  I.  The  seisin  or  feudal  possession  must  never 
be  without  an  owner;  which  is  sometimes  expressed 
thus  :  every  contingent  remainder  of  an  estate  of  free- 
hold must  have  a  particular  estate  of  freehold  to  support 
it  (o).  The  ancient  law  regarded  the  feudal  possession 
of  lands  as  a  matter  the  transfer  of  which  ought  to  be 
notorious ;  and  it  accordingly  forbade  the  conveyance 
of  any  estate  of  freehold  by  any  other  means  than  an 
immediate  delivery  of  the  seisin,  accompanied  by  words 
either  written  or  openly  spoken,  by  which  the  owner 
of  the  feudal  possession  might  at  any  time  thereafter 
be  known  to  all  the  neighbourhood.  If,  on  the  occasion 
of  any  feoffment,  such  feudal  possession  was  nOt  at 
once  parted  with,  it  remained  for  ever  with  the  grantor. 


(n)    Fearne's    Essay  on    the  an  original   view  of  executory 

Learning  of  Contingent  Remain-  interests,  contained  in  a  second 

ders   and    Executory    Devises,  volume,  appended  by  the  learned 

The  last  edition  of  this  work  editor,  Mr.  ]osiah  William  Smith, 

has  been  rendered  valuable  by  (o)  2  Bl.  Com.  171. 
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Thus,  for  example,  a  feoffment,  or  any  other  convey- 
ance of  a  freehold,  made  to-day  to  A,   to   hold  from 
to-morrow,  would  be  absolutely  void,  as  involving  a 
contradiction.    For  if  A  is  not  to  have  the  seisin  till 
to-morrow,  it  must  not  be  given  him  till  then  (p).    So 
likewise,  if,  on  any  conveyance,  the  feudal  possession 
were  given  to  accompany  any  estate  or  estates  less  than 
an  estate  in  fee  simple,  the  moment  such  estates,  or  the 
last  of  them,  determined,  such  feudal  possession  would 
again  revert  to  the  grantor,  in  right  of  his  old  estate, 
and  could  not  be  again  parted  with  by  him,  without  a 
fresh  conveyance  of  the  freehold.    Accordingly,  sup- 
pose a  feoffment  to  be  made  to  A  for  his  life,  and 
after  his    decease  and  one  day,  to  B  and  his  heirs. 
Here,  the  moment  that  A*8  estate  determines  by  his 
death,  the  feudal  possession,  which  is  not  to  belong  to 
B  till  one  day  afterwards,  reverts  to  the  feoffor,  and 
cannot  be  taken  out  of  him  without  a  new  feoffment. 
The  consequence  is,  that  the  gift  of  the  future  estate, 
intended  to  be  made  to  B,  is  absolutely  void.     Had  it 
been  held  good,  the  feudal  possession  would  have  been 
for   one  day  without  any  owner ;  or,  in  other  words, 
there   would  have  been  a  so-called   remainder  of  an 
estate  of  freehold,  without  a  particular  estate  of  free- 
hold to  support  it. — Let  us  now  take  the  case  we  have 
before  reverted  to,  of  an  estate  to  A,  a  bachelor,  for  his 
life,  and  after  his  decease  to  his  eldest  son  in  tail.     In 
this    case  it  is  evident,  that  the   moment  A*s  estate 
determines  by  his  death,  his  son,  if  living,  must  neces- 
sarily be  ready  at  once  to  take  the  feudal  possession,  in 
respect  of  his  estate  tail.    The  only  case  in  which  the 
feudal  possession  could,  under  such  a  limitation,  ever 
be  without  an  owner,  at  the  time  of  A's  decease,  would 

Q})  2  Bl.  Com.,  166. 
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be  that  of  the  mother  being  then  enceinte  of  the  Bon. 
In  8uch  a  case  the  feudal  possession  would  be  evidently 
without  an  owner,  until  the  birth  of  the  son  ;  and  such 
posthumous  son  would  accordingly  lose  his  estate,  were 
it  not  for  a  special  provision  which  has  been  made  in  his 
favour.  In  the  reign  of  William  III.  an  Act  of  Parlia- 
ment (q)  was  passed,  to  enable  posthumous  children  to 
take  estates,  as  if  born  in  their  father's  lifetime.  And 
the  law  now  considers  every  child  en  ventre  sa  mere  as 
actually  born,  for  the  purpose  of  taking  any  benefit  to 
which,  if  born,  it  would  be  entitled  (r). 

Corollary.  As  a  corollary  to  the  rule  above  laid 
down,  arises  another  proposition,  frequently  itself  laid 
down  as  a  distinct  rule,  namely,  that  every  contingent 
remainder  must  vest,  or  become  an  actual  estate, 
during  the  continuance  of  the  particular  estate  which 
supports  it,  or  eo  instanti  that  such  particular  estate 
determines ;  otherwise  such  contingent  remainder  will 
fail  altogether,  and  can  never  become  an  actual  estate 
at  all.  Thus,  suppose  lands  to  be  given  to  A  for  his 
life,  and  after  his  decease  to  such  son  of  A  as  shall  first 
attain  the  age  of  twenty-four  years.  As  a  contingent 
remainder  the  estate  to  the  son  is  well  created  (s) ;  for 
the  feudal  seisin  is  not  necessarily  left  without  an 
owner  after  A's  decease.  If,  therefore,  A  should,  at 
his  decease,  have  a  son  who  should  then  be  twenty- 
four  years  of  age  or  more,  such  son  will  at  once  take 
the  feudal  possession  by  reason  of  the  estate  in 
remainder,  which  vested  in  him  the  moment  he 
attained  that  age.  In  this  case  the  contingent 
remainder  has  vested  during  the  continuance  of  the 

iq)  10  &  11  Will.  in.  c.  16.  Mer.  654  ;    Trower  v.  BuUn,  1 

(r)  Doe  V.  Clarke,  2   H.  Bl.  Sim.  &  S.   Ij81 ;    Be  Burrmos, 

399;    BlacHum  v.  Stables,    2  1895,  2  Ch.  497. 

V.  &  B.  367  ;  Mogg  v.  Mogg,  1  («)  2  Prest.  Abst.  148. 
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particular  estate.  But  if  there  should  be  no  son,  or  if 
the  son  should  not  have  attained  the  prescribed  age  at 
his  father's  death,  the  remainder  will  fail  altogether  (t). 
For  the  feudal  possession  will  then,  immediately  on 
the  father's  decease,  revert,  for  want  of  another  owner, 
to  the  person  who  made  the  gift  in  right  of  his 
reversion.  And,  having  once  reverted,  it  cannot  now 
belong  to  the  son,  without  the  grant  to  him  of  some 
fresh  estate  by  means  of  some  other  conveyance.  It 
will  be  found  in  the  next  chapter,  which  treats  of  an 
executory  interest,  that  there  are  some  future  limitations, 
which  are  valid  by  way  of  springing  or  shifting  use  in  a 
deed  or  executory  devise  in  a  will,  without  being  pre- 
ceded by  any  particular  estate  of  freehold.  This  subject 
will  accordingly  be  resumed  in  the  next  chapter. 

Events  on  which  remainder  may  not  vest.  A 
contingent  remainder  cannot  be  made  to  vest  on  any 
event  which  is  illegal,  or  contra  honos  mores.  Accor- 
dingly, no  such  remainder  can  be  given  to  a  child 
who  may  be  hereafter  born  out  of  wedlock.  But  this 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of 
contingent  remainders.  It  is  rather  a  part  of  the 
general  policy  of  the  law  in  its  discouragement  of  vice. 
In  the  reports  of  Lord  Coke,  however,  a  rule  is  laid 
down  of  which  it  may  be  useful  to  take  some  notice, 
namely,  that  the  event  on  which  a  remainder  is  to 
depend  must  be  a  common  possibility,  and  not  a  double 
possibility,  or  a  possibility  on  a  possibility,  which  the 

(0  FesUng  v.  Allen.  12  M.  &  W.R.  636  ;  Rhodes  v, Whitehead, 

W.  279  ;  5  Ha.  673.    See,  how-  2  Dr.  &  Sm.  532  ;  PHce  v.  Hall, 

ever,  as  to  this  case,  Riley  v.  L.R.   5   Eq.  399  ;    Perceval    v. 

Gamett,    3    DeG.    8c    S.    629 ;  Perceval,  L.R.,  9  Eq.  386 ;  Re 

Brovme  v.   Brovme,  3  Sma.  &  EddeVs   Trust,  V-C.    B.,   L.R., 

Giff.  568    qy. .?    Re  Mid  Kent  11    Eq.    659;    Brackenhunj    v. 

Bailioat/ Act,  IS56,  Exp.  Styan,  Gihhcnis,   L.R.,  2.Ch.   D.  417; 

John.  387  ;  Holmes  v.  Prescott,  Cunliffe  v.  Brancker,  L.R«3Ch. 

V-C.  W.,  10  Jut.,  N.S.  607 ;  12  D.  393. 
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law  will  not  allow  (u).  This  rule,  though  professed  to 
be  founded  on  former  precedents,  is  not  to  be  found  in 
any  of  the  cases  to  which  Lord  Coke  refers,  in  none  of 
which  do  either  of  the  expressions  "  possibility  on  a 
possibility,"  or  "  double  possibility,"  occur.  It  appears 
to  owe  its  origin  to  the  mischievous  scholastic  logic 
which  was  then  rife  in  our  courts  of  law,  and  of  which 
Lord  Coke  had  so  high  an  opinion  that  he  deemed  a 
knowledge  of  it  necessary  to  a  complete  lawyer  (t?). 
The  doctrine  is  indeed  expressly  introduced  on  the 
authority  of  logic: — **as  the  logician  B&ith, ^ potentia 
est  duplex^  remota  et  propinqua  *  '*  (w).  This  logic,  so 
soon  afterwards  demolished  by  Lord  Bacon,  appears  to 
have  left  behind  it  many  traces  of  its  existence  in  our 
law  ;  and  perhaps  it  would  be  found  that  some  of  those 
artificial  and  technical  rules  which  have  most  annoyed 
the  judges  of  modern  times  {x)  owe  their  origin  to  this 
antiquated  system  of  endless  distinctions  without  solid 
diflPerences.  To  show  how  little  of  practical  benefit 
could  ever  be  derived  from  the  distinction  between  a 
common  and  a  double  possibility,  let  us  take  one  of 
Lord  Coke's  examples  of  each.  He  tells  us  that  the 
chance  that  a  man  and  a  woman,  both  married  to 
different  persons,  shall  themselves  marry  one  another, 
is  but  a  common  possibility  (y).  But  the  chance  that 
a  married  man  shall  have  a  son  named  Greoffrey  is 
stated  to  be  a  double  or  remote  possibility  («).  Whereas 
it  is  evident  that  the  latter  event  is  at  least  quite  as 
likely  to  happen  as  the  former.  And  if  the  son  were 
to  get  an  estate  from  being  named  Geoffrey,  as  in  the 
case  put,  there  can  be  very  little  doubt  but  that  Geoffrey 

(«)  2  Rep.  51a ;  10  Rep.  50b.  pot^s  Case,  i  Rep.  119. 

(v)  Pref.  to  Co.  Litt.  p.  37.  (y)  10  Rep.  50b  ;  Year  Book, 

iw)  2  Rep.\51a.  15  Hen.  VII.  10b.  pi.  16. 

(x)  Such  as  the  rule  in  Dum-         (z)  2  Rep.  6Ib. 
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would  be  the  name  given  to  the  first  son  who  might  be 
bom  (a).  Respect  to  the  memory  of  Lord  Coke  has 
long  kept  on  foot  in  onr  law  books  {b)  the  rule  that  a 
possibility  on  a  possibility  is  not  allowed  by  law  in  the 
creation  of  contingent  remainders.  But  the  authority 
of  this  rule  has  long  been  declining  (c),  and  a  very  • 
learned  judge,  now  deceased  (J),  declared  plainly  that 
it  was  obsolete. 

But  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibility  on  a  possibility,  has  ceased  to 
govern  the  creation  of  contingent  remainders,  there  is 
yet  a  rule  by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
beyond  the  reach  of  alienation.  This  rule  is  the 
second  one  to  which  we  have  above  referred,  and  is  as 
follows  : — 

Rule  a.  An  estate  cannot  be  given  to  an  unborn 
person  for  life,  followed  by  any  estate  to  any  child  of 
such  unborn  person  (e)  ;  for  in  such  a  case  the  estate 
given  to  the  child  of  the  unborn  person  is  void.  This 
rule  is  apparently- derived  from  the  old  doctrine  which 

(a)  The  true  ground  of  the  2  H.  L.C.,  186. 
decision  in  the  old  case  (10  (e)  2  Cases  and  Opinions, 
Edw.  III.  45),  to  which  Lord  432-441;  Hap  w.  Earl  of  Coven- 
Coke  refers,  was  no  doubt,  as  tr?/,  3  T.R.  86;  Bmaettell  v. 
suggested <  by  Mr.  Preston,  1  Elwes,  1  East,  452 ;  Fearne's 
Prest.  Abst.  128,  that  the  gift  Posthuma,  215;  Fearne,  Cont. 
was  made  to  Geoffrey  the  son.  Rem.  502,  565,  Butl.  note ;  2 
as  though  he  were  living,  when  Prest.  Abst.  114  ;  1  Sugd.  Pow. 
in  fact  there  was  then  no  such  470  ;  393,8th  ed.;  1  Jarm.  Wills, 
person.  227,  3rd  ed.,  251  4th  ed.;  Cole  v. 

(6)  2   BI.  Com.   170  ;  Fearne  Sewell,  2  H.L.C.,    186 ;    Mont/- 

Cont.  Rem.  252.  peTtny  v.  Bering,  2  DeG.  M.  & 

(c)  See  3rd  Report  of  Real  G.  145,  170 ;  Sugden  on  Pro- 
Prop.  Comnrs.,  p.  29  ;  1  Prest.  perty,  120  ;  Sugden  on  the  Real 
Abst.  128,  129.  Prop.  Statutes,   p.   285,    n.   (a), 

(d)  Lord  St.  Leonards,  in  1st  ed.;  274  n.  (a),  2nd  ed.  See, 
Cole  V.  SewelU  1  Conn.  &  Laws,  however,  per  Wood.  V-C.  in 
344  ;  S.C.  4  Dru.  &  War.  1,  32  ;  Cattlin v. Broum, II  Ha.,  375, qy.? 
affirmed  in  the  House  of  Lords 
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prohibited  double  possibilities.  It  may  not  be  suffi- 
cient to  restrain  every  kind  of  settlement  which 
ingenuity  might  suggest ;  but  it  is  directly  opposed  to 
the  great  motive  which  usually  induces  attempts  at  a 
perpetuity,  namely,  the  desire  of  keeping  an  estate  in 
the  same  family  ;  and  it  has  accordingly  been  hitherto 
found  sufficient.  An  attempt  has  been  made,  with 
much  ability,  to  explain  away  this  rule  as  merely  an 
instance  of  the  rule  by  which,  as  we  shall  hereafter  see, 
executory  interests  are  restrained,  commonly  known  as 
*'  the  rule  against  perpetuities"  (/).  The  question  has, 
however,  been  under  judicial  consideration,  and  it  has 
been  definitely  decided  that  the  rule  applicable  to  legal 
limitations  is  an  absolute  rule,  independent  of  the  rule 
against  perpetuities.  Moreover,  this  rule  is  more 
stringent  than  that  which  confines  executory  interests ; 
and  if  there  were  no  other  restraint  on  the  creation  of 
contingent  remainders  than  the  rule  by  which  executory 
interests  are  confined,  landed  property  might  in  many 
cases  be  tied  up  for  at  least  a  generation  further  than  is 
now  possible  (j). 

Doctrine  of  cy  pres.  The  opinion  which  so  gene- 
rally prevails,  that  every  man  may  make  what 
disposition  he  pleases  of  his  own  estate,— an  opinion 
countenanced  by  the  loose  description  sometimes  given 
by  lawyers  of  an  estate  in  fee  simple  (A), — has  not 
unfrequently  given  rise  to  attempts  made  by  testators 
to  settle  their  property  on  future  generations  beyond 
the  bounds  allowed  by  law.    Thus,  lands  have  been 

(/)  See  Lewis  on   Perpetui-  respondent,    nor  meDtioned   in 

ties,  p.  408  et  seq.    The  case  of  the    judgment     of    the*   Court. 

C^allis  y.  Doe  d,  Everst  IS  Q.B.  This     case    was    reversed     in 

231,  must  be  admitted  to  accord  the  House  of  Lords,  7  H.L.C. 

with  this  opinion  ;  but  the  point,  631. 

though  adverted  to  by  the  coun-  {g)  Whitby  v.  Mitchell,  42  CD. 

sel  for  the  appellant,   was   not  494.  502  ;  44  CD.,  86. 

taken  by  the  counsel    for    the  (h)  2  Bl.  Cora.  104. 
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estates  for  life  (A:),  or  in  fee  simple  (I).  If,  however, 
the  estates  be  in  tail,  the  rule  equally  applies,  whether 
the  estates  tail  be  given  to  the  sons  successively  according 
to  seniority,  or  to  all  the  children  equally  as  tenants  in 
common  (m). 

lY.  Alienation  of  a  contins:ent  remainder.  Though 
a  contingent  remainder  is  an  estate  which,  if  it  arise, 
must  arise  at  a  future  time,  and  will  then  belong  to 
some  future  owner,  yet  the  contingency  may  be  of  such 
a  kind,  that  the  future  expectant  owner  may  be  now 
living.  For  instance,  suppose  that  a  conveyance  be 
made  to  A  for  his  life,  and  if  C  be  living  at  his  decease, 
then  to  6  and  his  heirs.  Here  is  a  contingent  remainder, 
of  which  the  future  expectant  owner,  B,  may  be  now 
living.  The  estate  of  B  is  not  a  present  vested  estate, 
kept  out  of  possession  only  by  A's  prior  right  thereto. 
But  it  is  a  future  estate  not  to  commence,  either  in 
possession  or  in  interest,  till  A's  decease.  It  is  not 
such  an  estate  as,  according  to  our  definition  of  a 
vested  remainder,  is  always  ready  to  come  into  posses- 
sion whenever  A's  estate  may  end  ;  for,  if  A  should  die 
after  C,  B  or  his  heirs  can  take  nothing.  Still  B, 
though  he  has  no  estate  during  A's  life,  has  yet  plainly 
a  chance  of  obtaining  one,  in  case  C  should  survive. 
This  chance  is  called  in  law  a  possibility  ;  and  a  possi- 
bility of  this  kind  was  long  looked  upon  in  much  the 
same  light  as  a  condition  of  re-entry  was  regarded, 
having  been  inalienable  at  law,  and  not  to  be  conveyed 
to  another  by  deed  of  grant.     In  England  a  fine  alone. 


ik)   Seaward  v.  Willcoch,  5  (Q  Bristow  v.  Warde,  2  Ves. 

East,  198.    See,  however,    per  jun.,  336;  Hale \.  Pew^  25  BesLV, 

Rolt,  L.T.,  in  Forsbrook  v.  Fors-  335. 

brook,  L.R.,  3  Ch.  93,  99 ;  and  (m)  Pitt  v.  Jackson,  2  Bro. 

per  Jessel,   M.R.,  in  Hampton  C.C.  51 ;  Vanderplank  v.  King, 

V.  Holman,   L.R.  5  CD.,  183,  3  Ha.  1. 
193. 
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constant  change  in  the  parties  sustaining  that  relation. 
The  proper  method,  therefore,  of  explaining  our  laws, 
is  not  to  set  out  with  the  notion  that  every  subject  of 
property  may  be  aliened  at  pleasure  ;  and  then  to 
endeavour  to  explain  why  certain  kinds  of  property 
cannot  be  aliened,  or  can  be  aliened  in  some  particular 
manner.  The.  law  itself  began  in  another  way.  The 
matter  to  be  explained  is,  when,  and  in  what  manner, 
different  kinds  of  property  became  subject  to  different 
modes  of  alienation.  This  explanation  we  have  en- 
deavoured as  far  as  possible  to  give.  But,  as  to  such 
interests  as  remained  inalienable,  the  reason  o(  their 
being  so  was,  that  they  had  not  been  altered,  but  re- 
mained as  they  were.  The  statute  of  Quia  emptoref  (t\ 
expressly  permitted  the  alienation  of  lands  and 
tenements, — an  alienation  which  usage  had  already 
authorized ;  and  ever  since  this  statute,  the  ownership 
of  an  estate  in  lands  (an  estate  tail  excepted)  has  in- 
volved in  it  an  undoubted  power  of  conferring  on 
another  person  the  same,  or,  perhaps  more  strictly,  a 
similar  estate.  But  a  contingent  remainder  is  no 
estate.  It  is  merely  a  chance  of  having  one.  And  the 
reason  why  it  has  so  long  remained  inalienable  at  law 
is  simply  because  it  has  never  been  thought  worth 
while  to  make  it  alienable  (t^). 

V.  Destruction  of  contingent  remainders.  One 
of  the  most  remarkable  incidents  of  this  estate  is,  that 
it  is  from  several  causes  liable  to  destruction. 

1.  By  determination  of  the  particular  estate. 
The  destruction  of  a  contingent  remainder  by  the  deter- 
mination of  the  particular  estate  on  which  it  depended 
is,  in  effect,  no  more  than  a  strict  application  of  the 


(0  13  Edw.  I.  c.  I.  in   England.    See   8  &  9   Vic. 

(m)  But  it  is  otherwise  now      c.  106,  s.  6. 
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general  rule,  required  to  be  observed  in  the  creation  of 
contingent  remainders,  that  the  freehold  must  never  be 
left  without  an  owner.    For  if,  after  the  determination 
of  the  particular  estate,  the  contingent  remainder  may 
still,  at  some  future  time,  become  a  vested  estate,  the 
freehold  would,  until  such  time,  have  remained  undis- 
posed of,  contrary  to  the  principles  of  the  law  before 
explained.    Thus,  suppose  lands  to  be  given  to  A,  a 
bachelor,  for  his  life,  and  after  his  decease  to  his  eldest 
son  and  the  heirs  of  his  body,  and,  in  default  of  such 
issue,  to  B  and  his  heirs.    In  this  case  A  would  have  a 
vested  estate   for  his   life  in   possession.    There  is  a 
contingent  remainder  in  tail  to  his  eldest  son,  which 
will  become  a  vested  estate  in  tail  in  such  son   the 
moment  he  is  born,  or  rather  begotten  ;  and  B  has  a 
vested  estate  in  fee  simple  in  remainder.    Now  suppose 
that,  before  A  has  any  son,  the  particular  estate  for  life 
belonging  to  A,  which  supports  the  contingent  remainder 
to  his  eldest  son,  should  suddenly  determine  during 
A's  life,  B's  estate  will  then  become  an  estate  in  fee 
simple  in  possession.    There  must  be  some  owner  of 
the  freehold  ;   and  B,   being  next  entitled,  will   take 
possession.    When  his  estate  once  becomes  an  estate  in 
possession,  the   prior  remainder  to  the  eldest  son  of  A 
is  for  ever  excluded.    For,  by  the  terms  of  the  gift,  if 
the  estate  of  the  eldest  son  is  to  come  into  possession  at 
all,  it  must  come  in  before  the  estate  of  B.    K  forfeiture 
by  A  of  his  life  estate,  before  the  birth  of  a  son,  will 
therefore  at  once  destroy  the  contingent  remainder  by 
letting  into  possession  the  subsequent  estate  of  B  (t?). 

Bnt  a  right  of  entry  will  support  a  contingent  re- 
mainder. For,  the  determination  of  the  estate  of  A 
must,  in  order  to  effect  the  destruction  of  the  contingent 

(r)  Fearne,  Cont.  Rem.  317 ;  see  Doe  d.  Davies  v.  Gataere^ 
6   Bing.  N.C.  609. 
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remainder,  be  such  a  determination  as  will  put  an  end 
to  his  right  to  the  freehold  or  feudal  possession.  Thus, 
if  A  has  been  forcibly  ejected  from  the  lands,  his  right 
of  entry  will  still  be  sufficient  to  preserve  the  con- 
tingent remainder ;  and  if  he  should  die  while  so  oat 
of  possession,  the  contingent  remainder  may  still  take 
effect.  For,  so  long  as  A's  feudal  possession,  or  his 
right  thereto,  continues,  so  long  in  the  eye  of  the  law 
does  his  estate  last  (w). 

2.  By  Merger.  It  is  a  rule  of  law,  that  "  whenever  a 
greater  estate  and  a  less  coincide  and  meet  in  one  and 
the  same  person,  without  any  intermediate  estate,  the 
less  is  immediately  annihilated  ;  or,  in  the  law  phrase, 
is  said  to  be  merged,  that  is,  sunk  or  drowned  in  the 
greater  "  (a?).  From  the  operation  of  this  rule,  an  estate 
tail  is  preserved  by  the  effect  of  the  statute  De  donis  (y). 
Thus,  the  same  person  may  have,  at  the  same  time,  an 
estate  tail,  and  also  the  immediate  remainder  or 
reversion  in  fee  simple  expectant  on  the  determination 
of  such  estate  tail  by  failure  of  his  own  issue.  But 
with  regard  to  other  estates,  the  larger  will  swallow  up 
the  smaller ;  and  the  intervention  of  a  contingent 
remainder  which,  while  contingent,  is  not  an  estate, 
will  not  prevent  the  application  of  the  rule.  Accor- 
dingly, if  in  the  case  above  given  A  should  have 
purchased  B's  remainder  in  fee,  and  should  have 
obtained  a  conveyance  of  it  to  himself,  before  the  birth 
of  a  son,  the  contingent  remainder  to  his  sou  would 
have  been  destroyed.  For,  in  such  a  case,  A  would 
have  had  an  estate  for  his  own  life,  and  also,  by  his 
purchase,  an  immediate  vested  estate  in  fee  simple  in 
remainder  expectant  on  his  own  decease.    There  being 


(w?)  Fearne,  Cont.  Rem.  286.  (y)  13  Edw.  I.  c.  1. 

(/;)  2  Bl.  Com.  177. 
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therefore  no  vested  estate  intervening,  the  life  estate 
wonld  have  become  merged  in  the  remainder  in  fee. 
The  possession  of  the  estate  in  fee  simple  would  have 
been  accelerated  and  woald  have  immediately  taken 
place,  and  thns  a  destrnction  would  have  been  effected 
of  the  contingent  remainder  (z),  which  conld  never 
afterwards  have  become  a  vested  estate.  For,  were  it 
to  have  become  vested,  it  mnst  have  taken  possession 
subsequently  to  the  remainder  in  fee  simple  ;  but  this 
it  could  not  do,  both  by  the  terms  of  the  gift,  and  also 
by  the  very  nature  of  a  remainder  in  fee  simple,  which 
can  never  have  a  remainder  after  it. 

3.  By  surrender.  The  sale  by  A  to  B  of  the  life 
estate  of  A,  called  in  law  a  surrender  of  the  life  estate, 
before  the  birth  of  a  son,  would  accelerate  the 
possession  of  the  remainder  in  fee  simple,  by  giving  to 
B  an  uninterrupted  estate  in  fee  simple  in  possession. 
The  contingent  remainder  would  consequently  be 
destroyed  (a).  The  same  effect  will  be  produced  by  A 
and  B,  both  conveying  their  estates  to  a  third  person,  C, 
before  the  birth  of  a  son  of  A.  The  only  estates  then 
existing  in  the  land  will  be  the  life  estate  of  A,  and  the 
remainder  in  fee  of  B.  C,  therefore,  by  acquiring  both 
these  estates,  will  obtain  an  estate  in  fee  simple  in 
possession,  on  which  no  remainder  can  depend  (b). 

Trustees  to  preserve  contingent  remainders. 
The  disastrous  consequences  which  result  from  the 
destruction  of  the  contingent  remainder  are  obviated 
in  practice  by  means  of  the  interposition  of  a  vested 
estate  between  the  estates  of  A  and  B.  We  have  seen 
that  an  estate  for  the  life  of  A,  to  take  effect  in 
possession   after  the  determination,   by  forfeiture    or 

(r)  Fearne,  Cont.  Rem.  340.  note  ;  Noel  v.  Betclet/,  3  Sim. 
(a)  Fearne,  Cont.  Rem.  318.  103  ;  Egerton  v.  Massey,  3  C.B., 
(6)  Fearne,  Cont.    Rem.  322,      N.S.  338. 
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otherwise,  of  A'b  life  interest,  is  not  a  contingent,  but  a 
vested  estate  in  remainder.  It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come  into 
possession  the  moment  the  prior  estate  determines.  The 
plan  therefore  adopted  for  the  preservation  of  con- 
tingent remainders,  to  the  children  of  a  tenant  for  life 
is,  to  give  an  estate,  after  the  determination  by  any 
means  of  the  tenant's  life  interest,  to  certain  persons 
and  their  heirs  daring  his  life,  as  trustees  for  preserving 
contingent  remainders ;  for  which  purpose  they  are  to 
enter  on  the  premises,  should  occasion  reqnire  ;  but 
should  such  entry  be  necessary,  they  are  nevertheless 
to  permit  the  tenant  for  life  to  receive  the  rents  and 
profits  during  the  rest  of  his  life.  These  tmstees  will 
be  prevented  by  the  Supreme  Court  in  Equity  from 
parting  with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingent  remainders  which  their 
estate  supports  (<?).  And,  so  long  as  their  estate  con- 
tinues, it  is  evident  that  there  exist,  prior  to  the  birth 
of  any  son,  three  vested  estates  in  the  land,  namely, 
the  estate  of  A  the  tenant  for  life,  the  estate  in  re- 
mainder of  the  trustees  during  his  life,  and  the  estate 
in  fee  simple  in  remainder,  belonging,  in  the  case  we 
have  supposed,  to  B  and  his  heirs.  This  vested  estate 
of  the  trustees,  interposed  between  the  estates  of  A  and 
B,  prevents  their  union,  and  consequently  will  prevent 
the  remainder  in  fee  simple  from  ever  coming  into 
possession,  so  long  as  the  estate  of  the  trustees  endures, 
that  is,  if  they  are  faithful  to  their  trust,  so  long  as  A 
lives.  Provision  is  thus  made  for  the  keeping  up  of 
the  feudal  possession  until  a  son  is  born  to  take  it ;  and 
the  destruction  of  the  contingent  remainder  in  his 
favour  is  accordingly  prevented. 

(c)  Fearne,  Cent.  Rem.  326. 
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The  following  extract  from  a  settlement  will  explain 
the  plan  adopted.     The  lands  are  conveyed  to  the  trus- 
tees and  their  heirs,  to  the  uses  declared  by  the  settle- 
ment ;    by    which  conveyance  the    trustees  take  no 
permanent  estate  at  all,  as  has  been  explained  in  the 
Chapter  on  Uses  and  Trusts,  but  the  seisin  is  at  once 
transferred  to  those  to  whose  uses  estates  are  limited. 
Some  of  these  estates  are  as  follows  : — 
To  A  for    *t  To  the  use  of  the  said  A  and  his  assigns 
^'  for  and  during  the  term  of  his  natural  life 
**  without  impeachment  of  waste   and  from 
**  and  immediately   after  the  determination 
**'  of  that  estate  by  forfeiture  or  otherwise  in 
'*  the  lifetime  of  the  said  A    To  the  use  of 
di^ing^hil^  "  ^^®  ^^^  (^r«<^tftf«)  their  heirs  and  assigns 
life  to        «*  during  the  life  of  the  said  A    In  trust  to 
preserve      .^  ^x.  ^'  j       x  i. 

contingent     preserve    the  contingent  uses  and  estates 

remain-  .<  hereinafter  limited  from  being  defeated  or 
**  destroyed  and  for  that  purpose  to  make 
'*  entries  and  bring  actions  as  occasion  may 
"  require  But  nevertheless  to  permit  the  said 
*'  A  and  his  assigns  to  receive  the  rents  issues 
*'  and  profits  of  the  said  lands  hereditaments 
''and   premises  during  his  life     And  from* 

To  A's  first  **  and  immediately  after  the  decease  of  the 

^ns'inSl.  **  ^^^  ^     '^^  *^®  ^^  ^^  ^^®  ^^^  ^^^  ^^  *^® 
**  said  A  and  of  the  heirs  of  the  body  of  such 

'*  first  son  lawfully  issuing  and  in  default  of 

**  such  issue    To  the  use  of  the  second  third 

**  fourth  fifth  and  all  and  every  other  son  and 

*'  sons  of  the  said  A  severally  successively  and 

"  in  remainder  one  after  another  as  they  shall 

'*  be  in  seniority  of  age  and  priority  of  birth 

''and  of  the  several  and  respective  heirs  of 
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*•  the  body  and  bodies  of  all  and  every  such 
^'son  and  sons  lawfully  (issuing  the  elder  of 
*'  ^nch  sons  and  the  heirs  of  his  body  issuing 
"  being  always  to  be  preferred  to  and  to  take 
"  before  the  younger  of  such  sons  and  the 
'*  heirs  of  his  and  their  body  and  respective 
*' bodies  issuing  And  in  default  of  such 
"  issue"  <fcc.  Then  follow  the  other  remain- 
"  ders  (d). 

VI.  Trust  estates.  In  a  former  part  of  this  volume 
we  have  spoken  of  equitable  or  trust  estates  (0).  In 
these  cases  the  whole  estate  at  law  belongs  to  the  trus- 
tees, who  are  accountable  in  equity  to  their  cesiuis  que 
trusty  the  beneficial  owners.  As  equity  follows  the  law 
in  the  limitation  of  its  estates,  so  it  permits  an  equitable 
or  trust  estate  to  be  disposed  of  by  way  of  particular 
estate  and  remainder,  in  the  same  manner  as  an  estate 
at  law.  Contingent  remainders  may  also  be  limited  of 
trust  estates.  But  between  such  contingent  remainders, 
and  contingent  remainders  of  estates  at  law,  there  is 
always  this  difference,  that  whilst  those  at  law  were 
destructible,  the  contingent  remainders  of  trust  estates 
are  indestructible  (/).  The  destruction  of  a  contingent 
remainder  of  an  estate  at  law  depends,  as  we  have  seen, 
on  the  ancient  feudal  rule,  which  requires  a  continuous 
and  ascertained  possession  of  every  piece  of  land  to  be 
vested  in  some  freeholder.  But  in  the  case  of  trust 
estates,  the  feudal  possession  remains  with  the  trustee  (y). 
And,  as  the  destruction  of  contingent  remainders  at 
law  defeats,  when  it  happens,  the  intention  of  those 
who  created  them,  equity  does  not  so  far  follow  the 

id)  See  also,  Hayes  on  Con-  (g)  Chapman  v.  BlisseU,  Cas. 

veyancing,  62,  57,  5th  ed.  temp.  Talbot,  145,  161  ;  Bopkim 

(e)  Ante.  p.  189  sqq.  v.   Hopkins,  Cas.  temp.  TaJbol, 

(/)  Fearne,  Cont.  Rem.  321.  62  n. 
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law  as  to  introduce  into  its  system  a  similar  destrnction 
of  contingent  remainders  of  tmst  estates.  It  rather 
compels  the  trustees  continually  to  observe  the  intention 
of  those  whose  wishes  they  have  undertaken  to  exe- 
cute (h).  Accordingly,  if  a  conveyance  were  made 
unto,  and  to  the  use  ofy  A  and  his  heirs,  in  trust  for  B 
for  life,  and  after  his  decease  in  trust  for  his  first  and 
other  sons  successively  in*  tail, — here  the  whole  legal 
estate  will  be  vested  in  A,  and  no  act  that  B  can  do, 
nor  any  eYent  which  may  happen  to  his  equitable 
estate,  before  its  natural  termination,  can  destroy  the 
contingent  remainder  directed  to  be  held  by  A  or  his 
heirs  in  trust  for  the  eldest  son. 


(K)  2  Hayes    on  Conveyancing,   116;    Mansell  v.   ManselL 
2  P.  Wms.,  678. 
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CHAPTER  III. 

OP  AN  BXBCUTORY  INTEREST. 

Executory  interests  are  future  estates,  which,  unlike 
contingent  remainders,  are  in  their  nature  indestruc- 
tible (a).  They  arise,  when  their  time  comes,  as 
of  their  own  inherent  strength.  They  depend  not  for 
protection  on  any  prior  estates,  but  on  the  contrary, 
themselves  often  put  an  end  to  any  prior  estates  which 
may  be  subsisting.  Let  us  consider,  ^r«^  the  means  by 
which  they  may  be  created  with  instances  of  their 
utility,  especially  in  the  case  of  Powers ;  secondly ^  the 
time  fixed  by  law  within  which  they  must  arise. 

Section  I. 

Of  the  Means  hy  which  Executory  Interests  may  he  created. 

An  executory  interest  may  be  created  either  under 
the  Statute  of  Uses  (6),  or  by  will.  The  former  kind 
is  called  a  springing ^  or  shifting  use ;  the  latter,  an 
executory  devise, 

(o)  Fearne,  Cont.  Rem.  418.  levied*'  (Act  No.  17, 1898,  s.  26), 

Before  fines  were  abolished  in  the  same  doubt  would  appar- 

England,    it   was   a    matter  of  ently  arise  in  reference  to  such 

doubt  whether  a  fine  would  not  a  deed  in  a  similar  case.    But 

bar    an    executory  interest,    in  executory    interests  subsequent 

case  of  non-claim  for  five  years  to,  or  in  defeasance  of  an  estate 

after  a  right  of  entry  had  arisen  tail  may  also  be  barred  in  the 

under    the    executory    interest,  same  manner  and  by  the  same 

Romilly  v.  James,  6  Taunt.  263.  means  as  remainders  expectant 

As    the    deed   which    in    New  on    the    determination   of    the 

South  Wales  takes  the  place  of  estate  tail.    Fearne,  CJont.  Rem. 

a  fine  is  only  '^as    valid    and  423. 

effechial  as  if  a  fine  had  been  (6)  27  Hen.  VIII.  c.  10. 
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I.  Sprinninsr  or  shiftins:   use.   We  have  seen  that 
previously  to  the  passing  of  the  Statute  of  Uses,  the  use 
of  land  was  under  the  sole  jurisdiction  of  the  Court  of 
Chancery.    In  the  exercise  of  this  jurisdiction  it  would 
seem  that  the  Court,  rather  than  disappoint  the  in- 
tentions of  parties,  gave  validity  to  such  interests  of  a 
future  or  executory  nature,  as  were  occasionally  created 
in  the  disposition  of  the  use  (c).    For  instance,  if  a 
feoffment  had  been  made  to  A  and  his  heirs,  to  the  use 
of  B  and  his  heirs  from  to-morrow,  the  Court,  would, 
it  seems,  have  enforced  the  use  in  favour  of  B,  not- 
withstanding that,  by  the  rules  of  law,  the  estate  of  B 
would  have  been  void.    Here  we  have  an  instance  of 
an  executory  interest  in  the  shape  of  a  springing  use, 
giving  to  B  a  future  estate  arising  on  the  morrow  of 
its  own  strength,   depending  on  no  prior  estate,  and 
therefore  not  liable  to  be  destroyed  by  its  prop  falling. 
When  the  Statute  of  Uses  was  passed,  the  jurisdiction 
of  the  Court  of  Chancery  over  uses  was  at  once  an- 
nihilated.     But  uses,  in  becoming  by  virtue  of  the 
statute  estates  at  law,  brought  with  them  into  the  courts 
of  law  many  of  the  attributes  which  they  had  before 
possessed  while  subjects  of  the  Court  of  Chancery. 
Amongst  others  which  remained  untouched,  was  this 
capability  of  being  disposed  of  in  such  a  way  as  to 
create  executory  interests.  The  legal  seisin  or  possession 
of  lands  became  then,  for  the  first  time,  disposable 
without  the  observance  of  the  formalities  previously 
required ;  and  amongst  the  dispositions  allowed  were 
these  executory  interests,  in  which  the  legal  seisin  is 
shifted  about  from  one  person  to  another,  at  the  mercy 
of  the  springing  uses,  to   which  the  seisin  has  been 
indissolubly  united  by  act  of  parliament.    Accordingly 

(c)  Butl.   n.   (a)  to   Fearne,  Cont.  Rem.  384. 
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it  now  happens  that,  by  means  of  uses,  the  legal  seisin 
or  possession  of  lands  may  be  shifted  from  one  person 
to  another  in  a  variety  of  ways.  We  have  seen  that  a 
conveyance  to  B  and  his  heirs  to  hold  from  to-morrow 
is  absolutely  void.  But  by  means  of  shifting  uses  the 
desired  result  may  be  accomplished  :  for,  an  estate  may 
be  conveyed  to  A  and  his  heirs,  to  the  use  of  the  con- 
veying party  and  his  heirs  until  to-morrow,  and  then 
to  the  use  of  B  and  his  heirs.  A  very  common  instance 
of  such  a  shifting  use  occurs  in  an  ordinary  marriage 
settlement  of  lands.  Supposing  A  to  be  the  settlor,  the 
lands  are  then  conveyed  by  him,  by  the  settlement 
executed  a  day  or  two  before  the  marriage,  to  the 
trustees  (say  B  and  C  and  their  heirs)  **  to  the  use  of  A 
and  his  heirs  until  the  intended  marriage  shall  be 
solemnized,  and  from  and  immediately  after  the 
solemnization  thereof,"  to  the  uses  agreed  on  ;  for, 
example,  to  the  use  of  D,  the  intended  husband,  and 
his  assigns  for  his  life,  and  so  on.  Here  B  and  C  take 
no  permanent  estate  at  all,  as  we  have  already  seen. 
A  continues,  as  he  was,  a  tenant  in  fee  simple  until  the 
marriage.  If  the  marriage  should  never  happen,  his 
estate  in  fee  simple  will  continue  with  him  untouched, 
But,  the  moment  the  marriage  takes  place, — without 
any  further  thought  or  care  of  the  parties,  the  seisin 
or  possession  of  the  lands  shifts  away  from  A  to  vest 
in  D,  the  intended  husband,  for  his  life,  according  to 
the  disposition  made  by  the  settlement.  After  the 
execution  of  the  settlement,  and  until  the  marriage 
takes  place,  the  interest  of  all  the  parties,  except  the 
settlor,  is  future,  and  contingent  also  on  the  event  of 
the  marriage.  But  the  life  estate  of  D,  the  intended 
husband  is  not  an  interest  of  the  kind  called  a  con- 
tingent remainder.    For,  the  estate  which  precedes  it, 
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namely,  that  of  A,  is  an  estate   in  fee  simple,  after 
which  no  remainder  can  be  limited.    The  use  to  D  for 
his  life  springs  up  on  the  marriage  taking  place,  and 
puts  an  end  at  once  and  for  ever  to  the  estate  in  fee 
simple    which    belonged    to    A,      Here    then    is   the 
destruction    of    one    estate,   and    the  substitution  of 
another.    The  possession  of  A  is  wrested  from  him  by 
the  use  to  D,  instead  of  D's  estate  waiting  till  A's 
possession  is  over,  as  it  must  have  done  had  it  been 
merely  a  remainder.    Another  instance  of  the  appli- 
cation of  a  shifting  use  occurs  in  those  cases  in  which 
it  is  wished  that  any  person  who  shall  become  entitled 
nnder  the  settlement  should  take  the  name  and  arms  of 
the  settlor.     In  such  a  case,  the  intention  of  the  settlor 
is  enforced  by  means  of  a  shifting  clause,  under  which, 
if  the  party  for  the  time  being  entitled  should  within 
a  definite  time  refuse  or  neglect  to  assume  the  name 
and  bear  the  arms,  the  lands  will  shift  away  from  him, 
and  vest  in  the  person  next  entitled  in  remainder. 

No  limitation  executory,   if  ^ood  as  remainder. 

The  above  examples  show  the  shifts  and  devices  which 
can  now  be  effected  in  settlements  of*land.  By  means 
of  a  use  a  future  estate  may  be  made  to  spring  up  with 
certainty  at  a  given  time.  It  may  be  thought,  there- 
fore, that  contingent  remainders  would  never  have 
been  made  use  of  in  modern  conveyancing,  but  that 
everything  would  have  been  made  to  assume  the  shape 
of  an  executory  interest.  This,  however,  is  not  the 
case.  For,  in  many  instances,  future  estates  are  neces- 
sarily required  to  wait  for  the  regular  expiration  of 
those  which  precede  them  ;  and,  when  this  is  the  case, 
no  art  or  device  can  prevent  such  estates  from  being 
"what  they  al'e,  contingent  remainders.  The  only  thing 
that  could  formerly  be  done  was  to  take  care  for  their 
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preservation,  by  means  of  trustees  for  that  purpose. 
For,  the  law,  having  been  acquainted  with  remainders 
long  before  uses  were  introduced  into  it,  will  never 
construe  any  limitation  to  be  a  springing  or  shifting 
one,  which  can,  by  any  fair  interpretation,  be  regarded 
as  a  remainder,  whether  vested  or  contingent  (J). 

Scintilla  juris.  The  establishment  of  shifting  and 
contingent  uses  occasioned  great  difficulties  to  the  early 
lawyers,  in  consequence  of  the  supposed  necessity  that 
there  should,  at  the  time  of  the  happening  of  the  con- 
tingency on  which  the  use  was  to  shift,  be  some  person 
seised  to  the  use  then  intended  to  take  effect.  If  a 
conveyance  were  made  to  B  and  his  heirs,  to  the  use  of 
A  and  his  heirs  until  a  marriage  or  other  event,  and 
afterwards  to  the  use  of  C  and  his  heirs,  it  was  said 
that  the  use  was  executed  in  A  and  his  heirs  by  the 
statute,  and  that  as  this  use  was  co-extensive  with  the 
seisin  of  B,  B  could  have  no  actual  seisin  remaining  in 
him.  The  event  now  happens.  Who  is  seised  to  the 
use  of  C  ?  In  answer  to  this  question  it  was  held  that 
the  original  seisin  reverts  back  to  B,  and  that  on  the 
event  happening  he  becomes  seised  to  the  use  of  C. 
And  to  support  this  doctrine  it  was  further  held  that 
meantime  a  possibility  of  seisin,  or  scintilla  jurisy 
remained  vested  in  B.  But  this  doctrine,  though 
strenuously  maintained  in  theory,  was  never  attended 
to  in  practice.  And  in  modern  times  the  opinion  con- 
tended for  by  Lord  St.  Leonards  was  generally  adopted, 
that  in  fact  no  scintilla  whatever  remained  in  B,  but 
that  he  was,  by  force  of  the  statute,  immediately 
divested  of  all  estate,  and  that  the  uses  thenceforward 
took  effect  as  legal  estates  according  to  their  limitations, 

(d)  Fearne,  Cont.  Rem,  386-  HovoelU  10  B.  &  C.  191,  197 ; 
395,    526 ;    Doe    d.    Harris    v.      1  Prest.  Abst.  130. 
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by  relation  to  the  original  seisin  momentarily  vested  in 
B  (c).  And  as  in  England  so  in  New  South  Wales  the 
doctrine  was,  in  1862,  abolished  by  an  Act  of  Parlia- 
ment (/),  since  re-enacted  in  1898  (j). 

Powers.  One  of  the  most  convenient  and  useful 
applications  of  springing  uses  occurs  in  the  case  of 
powersy  which  are  methods  of  causing  a  use,  with  its 
accompanying  estate,  to  spring  up  at  the  will  of  any 
given  person  (A).  For  example,  lands  may  be  conveyed 
to  A  and  his  heirs  to  such  uses  as  B  shall,  by  any  deed 
or  by  his  will  appoint,  and  in  default  of  and  until  any 
such  appointment,  to  the  use  of  C  and  his  heirs,  or  to 
any  other  uses.  These  uses  will  accordingly  confer 
vested  estates  on  C,  or  the  parties  having  them,  subject 
to  be  divested  or  destroyed  at  any  time  by  B's  exer- 
cising his  power  of  appointment.  Here  B,  though  not 
owner  of  the  property,  has  yet  the  power  at  any  time 
to  at  once  dispose  of  it  by  executing  a  deed.  He  may 
appoint  it  to  the  use  of  himself  and  his  heirs,  if  he 
please  ;  or,  by  virtue  of  his  power,  he  may  dispose  of 
it  by  his  will.  To  take  another  example,  and  that  of 
land  under  the  Real  Property  Act.  The  registered 
proprietor  of  land  may  by  transfer  give  to  A  a  power 
of  appointment  exercisable  by  any  instrument  to  be 

(«)  Sugd.  Pow.  19,  8th  ed.  vested  in  the  person  seised  to 

C/)  26  Vic.  No.  12,  s.  19.  the    uses,    and    the    continued 

C^)  Act  No.   17,    1898,  s.  33,  existence   in   him  or  elsewhere 

which  provides  that  where  by  of  any  seisin  to  uses  or  scintilla 

any   instrument   any    heredita-  juris  shall  not  be  deemed  neces- 

ments  are  limited  to  uses,  all  sary  for  the  support  of  or  to 

uses   thereunder,    whether    ex-  give  effect  to  future  or  contin- 

pressed  or  implied  by  law,  and  gent,    or    executory    uses,    nor 

whether   immediate,  or  future,  shall  any  such  seisin  to  uses  or 

or  contingent,  or  executory,  or  to  scintilla  juris  be  deemed  to  be 

be  declared  under  any  power  suspended,  or  to  remain,  or  to 

therein    contained,   shall    take  subsist,  in  him  or  elsewhere. 

effect,  when  and  as  they  arise,  Qi)    Co.    Litt.    271b,    n.    (1), 

by  force  and  by  relation  to  the  VII.  1. 
estate    and     seisin    originally 
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registered  under  the  Act,  or  by  will ;  here  again,  A, 
though  not  the  owner,  would,  by  virtue  of  his  power, 
be  able  to  dispose  of  the  land  at  any  time  (»).  A 
power  of  appointment  is  evidently  a  privilege  of  great 
value;  and  it  is  accordingly  provided  by  the  Bank- 
ruptcy Act,  1898,  that  the  official  assignee  or  trustee  of 
any  person  becoming  bankrupt  may  exercise,  for  the 
benefit  of  the  creditors,  all  such  powers  in  or  over  or 
in  respect  of  property  as  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  commence- 
ment of  his  bankruptcy,  or  before  his  discharge  (j). 
If,  however,  in  the  case  above  mentioned,  B  should  not 
become  bankrupt  and  should  die  without  having  made 
any  appointment  by  deed  or  will,  C's  estate,  having 
escaped  destruction,  will  no  longer  be  in  danger. 

1.  Exercise  of  power.  B  having  a  discretion  to 
exercise  his  power  by  will  or  deed,  suppose  that  he  * 
appoints  the  lands  by  deed,  to  the  use  of  D  and  his 
heirs.  In  this  case,  since  the  execution  of  the  deed  by 
B  is  the  event  on  which  the  use  is  to  spring  up,  and  to 
destroy  the  estate  already  existing,  therefore  the  moment 
that  B  has  duly  executed  his  power  of  appointment 
over  the  use,  in  favour  of  D  and  his  heirs,  D  has  an 
estate  in  fee  simple  in  possession  vested  in  him,  by 
virtue  of  the  Statute  of  Uses,  in  respect  of  the  use  so 
appointed  in  his  favour ;  and  the  previously  existing 
estate  of  C  is  thenceforth  completely  at  an  end.  The 
power  of  disposition  exercised  by  B  extends,  it  will  be 
observed,  only  to  the  use  of  the  lands  ;  and  the  fee 
simple  is  vested  in  the  appointee,  solely  by  virtue  of 
the  operation  of  the  Statute  of  Uses,   which  always 

(i)  Act  No.  25, 1900,  s.  99.  Assignee,  2  Wm.  IV.  No.    11 ; 

O)  Act  No.  25,  1898  ss.52((/),  2  Vic.  c.  H  ;  5  Vic.  No.  17,  s.  54; 

63  (4).    The  former  Acts  gave  51  Vic.  No.  9,  S8.  52,  63. 
a  similar  power  to  the  Official 
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instantly  annexes  the  legal  estate  to  the  use.  If, 
therefore,  B  were  to  make  an  appointment  of  the  lands, 
in  pursuance  of  his  power,  to  D  and  his  heirs,  to  the 
we  ofE  and  hit  heirs^  D  would  still  have  the  use,  which 
is  all  that  B  has  to  dispose  of  ;  and  the  use  to  E  would 
be  a  use  upon  a  use,  which,  as  we  have  seen,  is  not 
executed,  or  made  into  a  legal  estate,  by  the  Statute  of 
Usee.  E  would  therefore  obtain  no  estate  at  law  ; 
although  the  Court  would,  in  accordance  with  the 
expressed  intention,  consider  him  beneficially  entitled, 
and  would  treat  him  as  the  owner  of  an  equitable 
estate  in  fee  simple,  obliging  D  to  hold  his  legal  estate 
merely  as  a  trustee  for  E  and  his  heirs. 

(1.)  Due  executioiL  In  the  exercise  of  a  power  it  is 
absolutely  necessary  that  the  terms  of  the  power,  and 
all  the  formalities  required  by  it,  should  be  strictly 
complied  with.  If  the  power  should  require  a  deed 
only,  or  an  instrument  under  the  Real  Property  Act, 
then  a  will  will  not  do  ;  or,  if  a  will  only,  then  it 
cannot  be  exercised  by  a  deed  (A;),  or  by  any  other  act, 
to  take  effect  in  the  lifetime  of  the  person  exercising 
the  power  {I),  So,  if  the  power  is  to  be  exercised  by  a 
deed  attested  by  two  witnesses,  then  a  deed  attested  by 
one  witness  only  will  be  insufficient  (m).  This  strict 
compliance  with  the  terms  of  the  power  was  carried  to 
a  great  length  by  the  courts  of  law  ;  so  much  so,  that 
where  a  power  was  required  to  be  exercised  by  a 
writing  under  hand  and  seal  attested  by  witnesses,  the 
exercise  of  the  power  was  held  to  be  invalid  if  the 
witnesses   did  not  sign   a   written  attestation   of  the 


(it)  Marjoribanks  v.   Hoven-  et  seq. 

den,  1  Dr.  U.  (m)   Sugd.  Pow.  207  et  seq., 

(/)  Sugd.  Pow.  210,  8th  ed.;  8th  ed.;   1  Chance  on  Powers, 

Chance  on  Powers,  Ch.  9,  p.  273  331. 
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signature  of  the  deed,  as  well  as  of  the  sealing  (n). 
The  decision  of  this  point  was  rather  a  surprise  upon 
the  profession,  who  had  been  accustomed  to  attest 
deeds  by  an  indorsement,  in  the  words  '*  sealed  and 
delivered  by  the  within-named  B  in  the  presence  of," 
instead  of  wording  the  attestation,  as  in  such  a  case 
this  decision  required,  *'  Signed^  sealed  and  delivered," 
&c.  In  order,  therefore,  to  render  valid  the  many 
deeds  which  by  this  decision  were  rendered  nugatory, 
an  Act  of  Parliament  (o)  was  passed  by  which  the 
defect  thus  arising  was  cured,  as  to  all  deeds  and 
instruments,  intended  to  exercise  powers  which  were 
executed  prior  to  the  30th  of  July,  1814,  the  day  of  the 
passing  of  the  Act.  But  as  the  Act  had  no  prospective 
operation,  the.  words  '^Signed,  sealed  and  delivered" 
were  still  necessary  to  be  used  in  the  attestation,  in  all 
cases  where  the  power  was  to  be  exercised  by  writing 
under  hand  and  sealy  attested  by  witnesses  {p).  It  was, 
however,  provided  by  the  Trust  Property  Act  of  1862, 
and  has  been  re-enacted  by  the  Conveyancing  Act  of 
1898,  that  a  deed  executed  in  the  presence  of  and 
attested  by  two  or  more  witnesses  in  the  manner  in 
which  deeds  are  ordinarily  executed  and  attested  shall, 
so  far  as  respects  the  execution  and  attestation  thereof, 
be  a  valid  execution  of  a  power  of  appointment  by 
deed  or  by  any  instrument  in  writing  not  testamentary; 
notwithstanding  it  has  been  expressly  required  that  a 
deed  or  instrument  in  writing  made  in  exercise  of  such 

(7^)  Wright    v.    Wakeford,    4  intimated  that  they  considered 

Taunt.  213 ;    Doe  d.   Mamjield  the  case  of  Wright  v.  Wak^ord 

V.  Peachy  2  M.  &  S.  576  ;  Wright  now  overruled   by  the  case  of 

v.i^aWot/?,  3  M.&S.  612.  Burdett   v.    Doe  d.  Spilshury, 

(o)  54  Geo.  III.  c.  168.  10  CI.  &  F.  340  ;  6  M.  &  G.  386, 

{p)  See,  however,   Vincent  v.  See    also   Re   RicketCs  Trttsts, 

Bishop  of  Sodor  and  Man,    6  1    J.    &    H.,    70,    72,    affirmed 

Ex.    Kep.    682,   693,   in   which  sub.  nom.  Newton  v.  RicketU,  9 

case    the    Court   of   Exchequer  H.L.C.  262. 
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power  should  be  executed  or  attested  with  some  addi- 
tional or  other  form  of  execution  or  attestation  or 
solemnity  ;  but  that  this  provision  shall  not  operate  to 
defeat  any  direction  in  the  instrument  creating  the 
power  that  the  consent  of  any  particular  person  shall 
be  necessary  to  a  valid  execution,  or  that  any  act  shall 
be  performed  in  order  to  give  validity  to  any  appoint- 
ment having  no  relation  to  the  mode  of  execating  and 
attesting  the  instrument ;  and  that  nothing  contained 
in  the  Act  shall  prevent  the  donee  of  a  power  from 
executing  it  conformably  to  the  power  by  writing  or 
otherwise  than  by  an  instrument  execated  and  attested 
as  an  ordinary  deed,  and  that  to  any  such  execution 
of  a  power  this  provision  shall  not  extend  (q). 

And  in  case  the  execution  of  the  power  was  by  will, 
formerly  every  such  execution  had  to  be  effected  by  a 
will  conformed,  in  the  number  of  its  witnesses,  and 
other  circumstances  of  its  execution,  to  the  requisitions 
of  the  power.  But  by  both  the  Wills  Act  of  1839  (r), 
and  the  present  Wills  Act  («)  all  wills  must  be  executed 
and  attested  in  the  same  uniform  way.  For  no  appoint- 
ment made  by  will  in  exercise  of  any  power  will  be 
valid  unless  the  will  is  executed  in  the  manner 
required  by  the  act ;  and  every  will  so  executed  will, 
so  far  as  respects  execution  and  attestation  thereof,  be 
a  valid  execution  of  a  power  of  appointment  by  will, 
notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  exercise  of  such  power  should  be 
executed  with  some  additional  or  other  form  of 
execution  or  solemnity  (t). 

(2.)  Relief  on  defective  execution.  The  strict  con- 
struction adopted  by  the  courts  of  law,  in  the  case  of 

iq)  Act  No.  17, 1898,  s.  35.  («)  Act  No.  13,  1898. 

(r)  3  Vic.  No.  6.  (0  s.  9. 
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instruments  exercising  powers,  is  in  some  degree 
counterbalanced  by  the  practice  which  prevails  in  the 
Court  in  Equity  to  give  relief  in  certain  cases,  when  a 
power  has  been  defectively  exercised.  If  the  law  has 
gone  to  the  very  limit  of  strictness,  for  the  benefit  of 
the  persons  entitled  in  default  of  appointment,  equity 
on  the  other  hand  appears  to  have  overstepped  the 
proper  boundaries  of  its  jurisdiction  in  favour  of  the 
appointee  (u).  For,  if  the  intended  appointee  be  a 
purchaser  from  the  person  intending  to  exercise  the 
power,  or  a  creditor  of  such  person,  or  his  wife,  or  his 
child,  or  if  the  appointment  be  for  a  charitable  pur- 
pose,— in  any  of  these  cases,  equity  will  aid  the 
defective  execution  of  the  power  (v);  in  other  words, 
the  Court  will  compel  the  person  in  possession  of  the 
estate,  and  who  was  to  hold  it  until  the  power  was  duly 
exercised,  to  give  it  up  on  an  undue  execution  of  such 
power.  It  is  certainly  hard  that,  for  want  of  a  little 
caution,  a  purchaser  should  lose  his  purchase  or  a 
creditor  his  security,  or  that  a  wife  or  child  should  be 
unprovided  for  ;  but  it  may  well  be  doubted  whether 
it  be  truly  equitable,  for  their  sakes,  to  deprive  the 
person  in  pospession ;  for  the  lands  were  originally 
given  to  him  to  hold  until  the  happening  of  an  event 
(the  execution  of  the  power),  which,  if  the  power  be 
not  duly  executed,  has  in  fact  never  taken  place. 

(3.)  Exercise  of  power  by  s^eneral  devise.  Thongh 
powers  of  appointment  have  been  known  to  the  law 
for  some  three  centuries,  yet  their  nature  is  at  the 
present  day  frequently  unknown  to  those  to  whom 
such  a  power  may  belong.     This  ignorance  has  often 

(m)    See  7   Ves.  506;    Sugd.  p.  488  sqq.;  Lucena  v.  Lncena^ 

Pow.  632,  sqq.,  8th  ed.  5  Beav.  249  ;  Story  Eq.  Ch.  IV. 

(tO  Sugd.  Pow.  634,  535.  8th  §  95,  Ch.  V.  §§  169-174 ;  Far- 
ed.; 2  Chance  on  Powers,  c.  23,  well  on  Powers,  Ch.  VII. 
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given  rise  to  difficulties  and    the  disappointment  of 
intention  in  consequence  of  the  execution  of  powers 
by  instruments  of  an  informal  nature,  particularly  by 
wills,  too  often  drawn  by  the  parties  themselves.    A 
testator  would,  in  general  terms,  give  all  his  estate  or 
all  his  property  ;  and  because  over  some  of  it  he  had 
only  a  power  of    appointment,  and    not    any  actual 
ownership,     his     intention     was    formerly    defeated. 
For,  such  a  general  devise  was  no  execution  of  his 
power  of  appointment,  but  operated  only  on  the  pro- 
perty that  was  his  own.    He  ought  to  have  given  not 
only  all  that  he  had,  but  also  all  of  which  he  had  any 
power  to  dispose.    The  Wills  Act  of  1839  (w)  provided, 
and  the  Wills  Act  of   1898,  continues  to  provide  a 
remedy  for  such  cases,  by  enacting  (x)  that  a  general 
devise  of  the  real  estate  of  the  testator,  or  of  the  real 
estate  of  the  testator  in  any  place,  or  in  the  occupation 
of    any  person  mentioned  in   his  will,  or  otherwise 
described  in  a  general  manner,  shall  be  construed  to 
include  any  real  estate,  or  any  real  estate  to  which  such 
description  extends  (as  the  case  may  be),  which  he  may 
have  power  to  appoint  in  any  manner  he  may  think 
proper  (y),  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  appears  by  the  will. 
2.  Difference  between  ownership  and  a  power  of 
appointment.      Viewed   in   regard  to  the  individual 
who  is  to  exercise  it,  a  power  of  appointment  is  a 
flpecies    of    dominion    over    property,    quite    distinct 
from   that   free   right  of  alienation    which   has  now 
become  inseparably  annexed  to  every  estate,    except 
an    estate  tail.    As  alienation  by  means  of  powers  of 
appointment  is  of  a  less  ancient  date  than  the  right 

Cm?)  3  Vic.  No.  6.  (y)  Cloves  v.  Awdry,  12  Beav 

(a;)  Act  No.  13,  1898,  s.  23(2).       604. 
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of  alienation  annexed  to  ownership,  so  it  was  free  from 
some  of  the  incumbrances  by  which  that  right  was 
still  clogged.  Thus  a  man  might  exercise  a  power  of 
appointment  in  favour  of  himself  or  of  his  wife  (z)  ; 
although,  as  we  have  seen,  a  man  cannot,  apart  from 
the  Real  Property  Act,  convey  directly  to  himself  by 
virtue  of  his  ownership,  and  could  not,  prior  to  the 
17th  of  April,  1893  (a),  so  convey  to  his  wife.  So  we 
have  seen  that  a  married  woman  could  not  formerly 
convey  her  estates,  except  by  a  deed,  executed  according 
to  certain  statutory  formalities,  in  which  her  husband 
must  have  concurred,  and  which  must  have  been 
separately  acknowledged  by  her  to  be  her  own  act  and 
deed  (b).  But  a  power  of  appointment  either  by  deed 
or  will  might  be  given  to  any  woman.  If  she  were 
married  it  was  not  necessary  for  a  deed  made  by  her 
in  execution  of  the  power  of  appointment  to  be 
acknowledged  under  the  Eegistration  of  Deeds  Act  (c). 
And  whether  the  power  was  given  to  her  when  married 
or  when  single  she  might  exercise  it  without  the 
consent  of  any  husband  to  whom  she  might  then  or 
thereafter  be  married  (d)  ;  and  such  a  power  may  be 
exercised  in  favour  of  her  husband,  or  of  any  one 
else  (tf).  The  Act  of  Parliament  to  which  we  have 
before  referred,  for  enabling  infants  to  make  binding 
settlements  on  their  marriage,  with  the  sanction  of  the 
Supreme  Court  in  Equity,  extends  to  property  over 
which  the  infant  has  any  power  of  appointment,  unless 
it  be  expressly  declared  that  the  power  shall  not  be 
exercised  by  an  infant  (/).     But  the  Act  provides,  that 


(z)  Sugd.  Pow.  471,  8th  ed.  BuiUi7ig  Co.,  19  N.S.W.R.  246. 
(o)  Date  of  Married  Women's  {d)  Doe  d.  Blomjield  v.  Eyrty 

Property  Act,  56  Vic.  No.  11.  3  C.B.  557  ;  5  C.B.  713. 
(6)  Ante,  Part  I.  Ch.  XI.  (c)  Sugd.  Pow.,  47J,  8lh  ed. 

(c)    HeaOi     v.     Commercial  (/)  Act  No.  39,  J  899,  s.  12. 
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in  case  any  appointment  under  a  power  of  appointment, 
or  any  disentailing  assurance,  shall  have  been  executed 
by  any  infant  tenant  in  tail  under  the  Act,  and  such 
infant  shall  afterwards  die  under  age,  such  appointment 
or  disentailing  assurance  shall  thereupon  become  abso- 
lutely void  (y). 

3.   Power    of    appointment    concurrently    with 
ownersiiip.     A  power  of  appointment  may  exist  con- 
currently with  the  ordinary  power  of  alienation  arising 
from  the  ownership  of  an  estate  in  the  lands.    Thus 
lands  may  be  limited  to  such  uses  as  A  shall  appoint, 
and  in  default  of  and  until  appointment  to  the  use  of 
A  and  his  heirs  (A).      And  in  such  a  case  A  may 
dispose  of  the  lands  either  by  exercise  of  his  power  (»'), 
or  by  conveyance  of  his  estate  (J),    Should  he  exer- 
cise his  power  the  estate  limited  to  him  in  default  of 
appointment  will  be  thenceforth  defeated  and  destroyed. 
On   the  other  hand,  should  he  convey  his  estate,  his 
power    will  be   thenceforward   extinguished^    and    he 
cannot  exercise  it  in  derogation  of  his  own  conveyance. 
So  if,  instead  of  conveying  his  whole  estate,  he  should 
convey   only  a  partial  interest,  his  power  would  be 
suspended  as  to  such  interest,  although  in  other  respects 
it  would  remain  in  force  ;  that  is,  he  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  object  may  be  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 
estate,  care  should  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  in- 
tended to  operate.     Under  such   circumstances  it  is 


{g^  s.  13.  289. 

(A)  Sir  Edxcard  Clere's  Case^  ij)   Cox   v.    Chamherlain^   4 

6  Kep.  17b;  Maundrell  v.  Maun-  Ves.  631  ;  Wyime  v.  Gnffithj  3 

drell.  10  Ves.  246.  Bing.  179  ;  10  J.B.  Moore,  592  ; 

(i)  Boctch  V.  Wadhamy  6  East,  6  B.  &  C.  923  ;  1  Russ.  283. 
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very  usual  to  exercise  the  power,  and  afterwards  to 
convey  the  estate  hy  way  of  further  assurance  only  \  in 
which  case,  if  the  power  is  valid  and  subsisting,  the 
subsequent  conveyance  is  of  course  inoperative  (k) ; 
but  if  the  power  should  by  any  means  have  been  sus- 
pended or  extinguished,  then  the  conveyance  takes 
effect. 

Also,  in  the  case  of  lands  under  the  provisions  of  the 
Real  Property  Act,  a  transfer  may  be  made  which  will 
give  the  transferee  an  estate  in  the  lands  as  proprietor, 
and  at  the  same  time  confer  on  him  a  power  of  appont- 
ment  (I). 

4.  Uses  to  bar  dower.  The  doctrine  of  powers 
together  with  that  of  vested  remainders  used  to  be 
availed  of  in  the  usual  form  of  purchase  deeds,  when- 
ever the  purchaser  was  married  on  or  before  the  first  of 
January,  1837,  or  whenever,  as  sometimes  happened,  it 
was  desired  to  render  unnecessary  any  evidence  that 
he  was  not  so  married.  We  have  seen  that  the  dower 
of  such  women  as  were  married  on  or  before  the  first 
of  January,  1837,  remained  subject  to  the  ancient  law ; 
and  the  inconvenience  of  taking  the  conveyance  to  the 
purchaser  jointly  with  a  trustee,  for  the  purpose  of 
barring  dower,  has  also  been  pointed  out.  The  method 
of  effecting  this  object,  and  at  the  same  time  of  con- 
ferring on  the  purchaser  full  power  of  disposition  over 
the  land,  without  the  concurrence  of  any  other  person, 
was  as  follows : — A  general  power  of  appointment  by 
deed  was  in  the  first  place  given  to  the  purchaser,  by 
means  of  which  he  was  enabled  to  dispose  of  the  lands 
for  any  estate  at  any  time  during  his  life.  In  default 
of  and  until  appointment,  the  land  was  then  given  to 

(k)  Rat/\.Ptmg,oMAd.^\0;  (0   Act  No.  25,  1900,  s.   99; 

5  B.&  Aid.  561 ;  l)oe  d.  Wigan  Lloydv.  Blunienthal,oN.S,yi.R. 
V.  Jones,  10  B.  &  C.  469.  Eq.  99,  103. 
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the  purchaser  for  his  life,  and,  after  the  determination 
of  his  life  interest  by  any  means  in  his  lifetime,  a 
remainder  (which,  as  we  have  seen,  was  vested)  was 
limited  to  a  trustee  and  his  heirs  daring  the  purchaser's 
life.  This  remainder  was  then  followed  by  an  ultimate 
remainder  to  the  heirs  and  assigns  of  the  purchaser  for 
ever,  or,  which  is  the  same  thing,  to  the  purchaser,  his 
heirs  and  assigns  for  ever  (m).  These  limitations  were 
sufficient  to  prevent  the  wife's  right  of  dower  from 
attaching  (n).  For  the  purchaser  had  not,  at  any  time 
daring  his  life,  an  estate  of  inheritance  in  possession, 
out  of  which  estate  only  could  a  wife  claim  dower. 
He  had  during  his  life  only  a  life  interest,  together 
with  a  remainder  in  fee  simple  expectant  on  his  own 
decease.  The  intermediate  vested  estate  of  the  trustee 
prevented,  during  the  whole  of  the  purchaser's  lifetime, 
any  anion  of  this  life  estate  and  remainder.  The 
limitation  to  the  heirs  of  the  purchaser  gave  him, 
according  to  the  rule  in  Shelley*9  case^  all  the  powers 
of  disposition  incident  to  ownership  ;  though  subject, 
as  we  have  seen,  to  the  estate  intervening  between  the 
limitation  to  the  purchaser  and  that  to  his  heirs.  But 
the  estate  in  the  trustee  lasted  only  during  the  pur- 
chaser's life,  and  during  his  life  might  at  any  time  be 
defeated  by  an  exercise  of  his  power.  A  form  of  these 
uses  to  bar  dotoery  as  they  Were  called,  will  be  found  in 
the  Appendix  (o).  As  the  estate  of  the  husband  under 
these  uses  was  partly  legal  and  partly  equitable,  his 
wife,  if  married  after  the  1st  of  January,  1837,  would 
not  be  barred  of  her  dower  by  these  limitations  ;  and  if 
the  deed  were  of  a  date  previous  to  that  day,  even  an  ex- 
press declaration  contained  in  the  deed  that  such  was  the 

Cm)    Fearne,     Cont.     Rem.  (w)  Carr  v. //owwon,  10  S.C.R., 

347,  n. ;  Co.  Litt.  879b,  n.  (1).  Eq.  107. 

(o)  See  Appendix  C. 
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intent  of  the  nses  would  not  be  sufficient  (/?).  It  may, 
however,  be  added  that  the  second  limitation  above 
referred  to,  viz.,  that  to  the  trustee,  being  introduced 
merely  ex  abundanti  cauteld^  was  frequently  omitted, 
from  a  desire  to  save  the  necessity  of  having  a  bare 
trustee,  and  certain  incidental  expenses  (^). 

5.  Special  powers.  Besides  these  powers  of  appoint- 
ment there  exist  also  powers  of  a  special  kind,  of 
which  we  shall  give  some  examples. 

(1.)  Power  to  lease.  To  every  tenant  for  life  under 
a  properly  drawn  settlement  is  given  a  power  of 
leasing.  We  have  seen  (r)  that  until  recently  a  tenant 
for  life  had  no  power,  by  virtue  merely  of  his  owner- 
ship, to  make  any  disposition  of  the  property  so  as  to 
take  efifect  after  his  decease.  Hence,  he  could  not 
grant  a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  living  so  long;  and  even  now  he  must 
apply  to  the  Supreme  Court  in  its  equitable  juris- 
diction, unless  he  wishes  only  to  make  a  lease  not 
exceeding  ten  years  («).  But  if  his  life  estate  should 
be  limited  to  him  in  the  settlement  by  way  of  usey  as 
is  commonly  done,  a  power  may  be  conferred  on  him 
of  leasing  the  land  for  any  term  of  years,  and  under 
whatever  restrictions  may  be  thought  advisable.  On 
the  exercise  of  this  power,  a  use  will  arise  to  the  tenant 
for  the  term  of  years,  and  with  it  an  estate,  for  the 
term  granted  by  the  lease,  quite  independently  of  the 
continuance  of  the  life  of  the  tenant  for  life  (t).  But 
if  the  lease  attempted  to  be  granted  should  exceed  the 
duration  authorized  by  the  power,  or  in  any  other 


Cp)  Fry  V.  Noble.  20   Beav.  (5)  Cfairr  v.  i/ot/woti,  10  S.C.R 

598  ;    7    DeG.    M.    &   G.   687  ;       Eq.  107,  110. 
Clarke  v.  Franklin,  4  K.  &  J.  (r)  Ante,  pp.  33,  34. 

266.  («)  Act  No.  17,  1898,  s.  68. 

(0  10  Ves.  266. 
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respect  infringe  on  the  restrictions  imposed,  it  will  be 
void  altogether  as  an  exercise  of  the  power,  and  may 
be  set  aside  by  any  person  having  the  remainder  or 
reversion,  on  the  decease  of  the  tenant  for  life. 

(2).  Power  of  sale  and  exchange.  This  is  a  power 
sometimes  inserted  in  settlements  of  real  estate.  Under 
it  the  trustees  of  the  settlement  may,  with  the  consent 
of  the  tenant  for  life  in  possession,  and  sometimes  also 
at  their  own  discretion  daring  the  minority  of  the 
tenant  in  possession,  sell  or  exchange  the  settled  lands, 
and  for  that  purpose  may  revoke  the  uses  of  the  settle- 
ment as  to  the  lands  sold  or  exchanged,  and  appoint 
such  other  uses  in  their  stead  as  may  be  necessary  to 
effectuate  the  transaction  proposed.  But  the  settle- 
ment provides  that  the  money  to  arise  from  any  such 
sale,  or  which  may  be  received  for  equality  of 
exchange,  shall  be  laid  out  in  the  purchase  of  other 
lands ;  and  that  such  lands,  and  also  the  lands  which 
may  be  received  in  exchange,  shall  be  settled  by  the 
trustees  to  the  then  subsisting  uses  of  the  settlement. 
It  is  further  provided  that,  until  a  proper  purchase  can 
be  found,  the  money  may  be  invested  in  government 
securities  or  on  mortgage,  and  the  income  paid  to  the 
person  who  would  have  been  entitled  to  the  rents,  if 
lands  had  been  purchased  and  settled.  The  object  of 
this  power  is  to  keep  up  the  settlement,  and  at  the 
same  time  to  facilitate  the  acquisition  of  lands  which 
for  any  reason  may  be  more  desirable,  in  lieu  of  any 
of  the  settled  lands  which  it  may  be  expedient  to  part 
with.  The  direction  to  lay  out  money  in  the  purchase 
of  other  lands  makes  the  money,  even  before  it  is  laid 
out,  real  estate  in  the  contemplation  of  equity  (w)  ;  and 
though  no  land  should  ever  be  purchased,  the  parties 

(u)  Ante,  pp.  191, 192. 


Digitized  by 


Google 


368     PART  II.— OP  INCORPORBAL  HBRBDITAliBNTS. 

entitled  under  the  settlement  will  take  in  equity  pre- 
cisely the  same  estates  in  the  investments  of  the  money 
as  they  would  have  taken  in  any  lands  which  Height 
have  been  purchased  therewith.  The  power  given  to 
the  trustees  to  revoke  the  uses  of  the  settlement  and 
appoint  new  uses,  enables  them,  by  virtue  of  the 
Statute  of  Uses,  to  give  the  purchaser  of  the  settled 
property  a  valid  estate  in  fee  simple,  provided  only 
that  the  requisitions  of  the  power  are  complied  with. 
And  the  Conveyancing  Act  of  1898,  re-enacting  the 
previous  law  (©),  enables  the  Court  to  relieve  a  bona 
fide  purchaser  under  such  a  power,  in  case  the  tenant 
for  life,  or  any  other  party  to  the  transaction,  shall  by 
mistake  have  been  allowed  to  receive  for  his  own 
benefit  a  portion  of  the  purchase-money,  such  as  the 
value  of  the  timber  or  other  articles  (ii^).  Previously 
to  this  enactment  relief  was  not  obtainable  in  equity 
in  such  a  case  (a?).  And  the  Trustee  Act  of  1898,  also 
re-enacting  some  previous  provisions  (y)  embodies  in 
the  settlement  the  usual  powers,  whenever  a  power  of 
sale  over  any  hereditaments  either  generally  or  in  any 
particular  event,  or  a  power  of  exchange  is  vested  in 
any  person  («).  But  no  sale  or  exchange  under  this 
act,  and  no  purchase  of  hereditaments  out  of  money 
received  on  any  such  sale  or  exchange  can  be  made 
without  the  consent  of  the  person  appointed  by  the 
settlement  to  consent,  or  if  no  such  person  be 
appointed,  then  of  some  person  not  under  disability 
entitled  in  possession  to  the  receipt  of  the  rents  and 
profits  of  such  hereditaments.  But  this  is  not  to 
be  taken  to  require  the  consent  of  any  person  where  it 


(r)  26  Vic.  No.  12,  s.  13.  1  Russ.  &  M.  418. 

(it)  Act  No.  17,  1898,  s.  36.  (y)  26  Vic.  No.  12,  ss.  38-46. 

(x)    Cockerell  v.    Cholmeley,         («)  Act  No.  4,  1898,  s.  9. 
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appears   from  the  settlement  to  have  been  intended 
that  such  sale,  exchange,  or  purchase  should  be  made 
withoat    any  consent  (a).      These   enactments   apply 
except  where  otherwise   provided  to  all  deeds,  wills, 
acts   of   parliament,  or  other    instrnments    or    trnsts 
coining  into  operation  as  well  before  as  after  the  pass- 
ing of  the  act  (6).      But  none  of  these    powers    so 
conferred  by  the  Act  is  to  take  effect  or  be  exercisable 
if  the  settlement  declares  that   they  shall   not    take 
effect ;  and  where  there  is  no  such  declaration,  then  if 
any  variations  or  limitations  of  any  of  such  powers  are 
contained  in   the    settlement,  the  same   shall  be   ex- 
ercisable, or  take  effect  only  subject  to  such  variations 
or  limitations  (c).      These  provisions    are    borrowed 
from  an   imperial  act  {d),  and  it  has  been  remarked 
concerning   them   by  a  great  authority   («),  that  the 
option  of  declaring  that  the  act  shall  not  take  effect 
*'  will  probably  be  frequently  acted  upon,  more  par- 
ticularly owing  to  the  latter  portion  of  the  section  ;  for 
nothing  can  be  more  difficult,  not  to  say  dangerous, 
than  an  attempt  to  amalgamate  the  powers  in  a  settle- 
ment and  the  powers  in  the  act,  or  to  engraft  the  latter 
on  the  former.      Where  the  settlement  is  purposely 
silent  as  to  the  powers  conferred  by  the  act,  and  the 
settlor  approves  of  and  chooses  to  rely  upon  them,  the 
only  inconvenience  will  be  that  the  settlement  itself 
will  not  inform  the  persons  claiming  under  it  of  the 
powers  vested  in  them,  but  it  will  be  necessary  to  refer 
to  the  act  for  the  powers  conferred  by  it." 

The  ordinary  power  of  salj  and  exchange  contained 
in  settlements  does  not  authorize  the  trustees  to  sell 


(a)  s.  17.  id)  23  &  24  Vic.  c.  145. 

(6)  s.  24.  (e)  Lord  St  Leonards,  Sugd. 

(c)  s.  22.  Pow.  877,  8th  ed. 
X 


Digitized  by 


Google 


370     PART  II.— OP  INCORPOREAL  HBRBDITAMBNT8. 

the  lands  with  a  reservation  of  minerals  (/).  But  the 
Supreme  Court  in  its  equitable  jurisdiction,  if  it  deems 
it  proper  and  consistent  with  a  due  regard  for  the 
interest  of  all  parties  entitled  under  the  settlement  so 
to  do,  may  from  time  to  time  authorise  a  sale  of  the 
whole  or  any  parts  of  any  settled  estate  (^)  ;  and  on 
any  such  sale  of  land  any  mineral  may  be  excepted, 
and  any  rights  or  privileges  reserved,  and  the  pur- 
chaser may  be  required  to  enter  into  any  covenants, 
or  submit  to  any  restrictions  which  the  Court  may 
deem  advisable  (A). 

(3).  Where  beneficiaries  are  a  certain  class. 
Powers  to  jointure  a  wife,  and  to  appoint  estates 
amongst  children,  are  the  most  usual  powers  of  this 
nature.  When  powers  are  thus  given  in  favour  of 
particular  objects,  the  estates  which  arise  from  the 
exercise  of  the  power  take  effect  precisely  as  if  such 
estates  had  been  inserted  in  the  settlement  by  which 
the  power  was  given.  Each  estate,  as  it  arises  under 
the  power,  takes  its  place  in  the  settlement  in  the  same 
manner  as  it  would  have  done  had  it  been  originally 
limited  to  the  appointee,  without  the  intervention  of 
any  power  ;  and  if  it  would  have  been  invalid  in  the 
original  settlement,  it  would  be  equally  invalid  as  the 
offspring  of  the  power  (i). 

6.  ExtinguiAliment  of  powers.  Powers  may,  gene- 
rally speaking,  be  destroyed  or  extinguished  by  deed  of 
release  made  by  the  donee  or  owner  of  the  power  to 
any  person  having  any  estate  of  freehold  in  the  land  ; 
"  for  it  would  be  strange  and  unreasonable  that  a  thing, 
which  is  created  by  the  act  of  the  parties,  should  not 
by  their  act,  with  their  mutual  consent,  be  dissolved 

(/)    Buckley  v.   Howell,  29  Qi)  s.  60. 

Beav.  546.  (0    Co.    Litt    271b,    n.    (1), 

ig)  Act  No.  17,  1898,  s,  48.  VII.  2. 
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executors  should  sell  their  tenements.  Such  directions 
were  allowed  by  law  in  devises  by  custom  (p)  ;  and  it 
is  evident  that  in  such  cases  the  sale  by  the  executors 
operated  as  the  execution  of  a  power  to  dispose  of  that 
in  which  they  themselves  had  no  kind  of  ownership. 
For  executors,  as  such,  had  nothing  to  do  with  free- 
holds. Here,  therefore,  was  a  future  estate  or  execu- 
tory interest  created  ;  the  fee  simple  was  shifted  away 
from  the  heir  of  the  testator,  to  whom  it  had  descended, 
and  became  vested  in  the  purchaser,  on  the  event  of 
the  sale  of  the  tenement  to  him.  The  Court  of  Chan- 
cery also,  in  permitting  the  devise  of  the  U9e  of  such 
lands  as  were  not  themselves  devisable,  allowed  of  the 
creation  of  executory  interests  by  will,  as  well  as  in 
transactions  between  living  persons  (j).  And  in  par- 
ticular, not  only  did  the  Court  of  Chancery  permit,  but 
the  legislature  also  recognised,  directions  given  by 
persons  having  others  seised  of  lands  to  their  use,  that 
such  lands  should  be  sold  by  their  executors.  For,  by 
a  statute  of  the  reign  of  Henry  VIII.  (r),  of  a  date 
previous  to  the  Statute  of  Uses,  it  is  provided,  that  in 
such  cases,  where  part  of  the  executors  refuse  to  take 
the  administration  of  the  will,  and  the  residue  accept 
the  charge  of  the  same  will,  then  all  bargains  and  sales 
of  the  lands  so  willed  to  be  sold  by  the  executors,  made 

(p)  Year  Book,  9  Hen.  VI.  est  deins  le  flint:   et  ceo  est 

24b,    Babington  : — "  La    nature  pour  performer  le  darrien  vo- 

de  devis  ou  terres  sont  devisables  lonte  de  le  devisor."    Paston.— 

est,  que  on  peut  deviser  que  la  '*  Une  devis  est  marvellous  en 

terre  sera  vendu  par  executors,  lui  meme  quand  il  peut  prendre 

et  ces  est    bon,    come   est  dit  effect  :    car    si    on    devise   en 

adevant,  et  est  marvellous  ley  Londres  que  ses  executors  ven- 

de  raison  :  mes  ceo  est  la  nature  dront  ses  terres,  et  devie  seisi ; 

d'un  devis  et  devise  ad  este  use  son  heir  est  eins  par  descent, 

tout  temps  en  tiel  forme ;  et  issint  et  encore  par  le  vend  des  execu- 

on  aura  loyalment  franktenement  tors    il    sera  ouste."   See  also 

de  cesty  qui  n'avoit  rien,  et  en  Litt.  s.  169. 

meme  le  maniere  come  on  aura  (g)  Perkins,  607,  528. 

fire  from  flint,  et  uncore  nu\  fire  (r)  21  Hen.  VIII.  c.  4, 
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by  him  or  them  only  of  the  said  executors  that  so 
doth  accept  the  charge  of  the  will,  shall  be  as  effectual 
as  if  all  the  residue  of  the  executors,  so  refusing,  had 
joined  with  him  or  them  in  the  making  of  the  bargain 
and  sale. 

But,  as  we  have  seen  («),  the  passing  of  the  Statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the 
Statute  of  Wills  (t)  restored  them.     When  wills  were 
restored,  the  uses  which  they  had  previously  been  the 
means  for  disposing  of  had  all  been  turned  into  estates 
at  law  ;  and  such  estates  then  generally  came,  for  the 
first  time,  within  the  operation  of  testamentary  instru- 
ments.   Under  these  circumstances,  the  courts  of  law, 
in  interpreting  wills,  adopted  the  same  lenient  con- 
struction which  had  formerly  been  employed  by  them- 
selves in  the  interpretation  of  customary  devises,  and 
also  by  the  Court  of  Chancery  in  the  construction  of 
devises  of  the  ancient  use.     The  statute  which,  in  the 
case  of  wills  of  u$e9y  had  given  validity  to  sales  made 
by  the  executors  accepting  the  charge  of  the  will,  was 
extended  in  its  construction  to  directions  (now  authorized 
to  be  made)   for  the  sale  by  the  executors  of  the  le^al 
estate^  and  also  to  cases  where  the  legal  estate  was 
devised  to  the  executors  to  be  sold  (u).    Future  estates 
at  law  were  also, allowed  to  be  created  by  will,  and 
v/ere   invested  with  the  same  important  attribute  of 
indestructibility  which  belongs  to  all  executory  inte- 
rests.     These  futiire  estates  were  called  executory  de- 
vises,   and    in    some    respects   they    appear   to    have 
been  more  favourably  interpreted  than  shifting  uses 


(«)  Ante,  p.  247.  Cro.  Eliz.  80  ;   Co.   Litt.   113a ; 

CO  32  Hen.  VIII.  c.  1.  see    Macintosh    v.    Barber,     1 

Cw)    Bonifant    v.    Greenfield,      Bing.  50. 
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contained  in  deed8(t?),  though,  generally  speaking,  their 
attributes  are  the  same.  To  take  a  common  instance  : 
a  man  may,  by  his  will,  devise  lands  to  his  son  A,  an 
infant,  and  his  heirs  ;  but  in  case  A  should  die  under 
the  age  of  twenty-one  years,  then  to  B  and  his  heirs. 
In  this  case  A  has  an  estate  in  fee  simple  in  possession, 
subject  to  an  executory  interest  in  favour  of  B.  If  A 
should  not  die  under  age,  his  estate  in  fee  simple  will 
continue  with  him  unimpaired.  But  if  he  should  die 
under  that  age,  nothing  can  prevent  the  estate  of  B 
from  immediately  arising,  and  coming  into  possession, 
and  displacing  for  ever  the  estate  of  A  and  his  heirs. 
Precisely  the  same  effect  might  have  been  produced  by 
a  conveyance  to  uses.  A  conveyance  to  C  and  his  heirs, 
to  the  use  of  A  and  his  heirs,  but  in  case  A  should  die 
under  age,  then  to  the  use  of  B  and  his  heirs,  would 
have  effected  the  same  result.  Not  so,  however,  a 
direct  conveyance  independently  of  the  Statute  of  Uses. 
A  conveyance  directly  to  A  and  his  heirs  would  vest 
ill  bim  an  estate  in  fee  simple,  after  which  no  estate 
would  follow.  In  such  a  case,  therefore,  a  direction 
that,  if  A  should  die  under  age,  the  land  should  belong 
to  B  and  his  heirs,  would  fail  to  operate  on  the  legal 
seisin  ;  and  the  estate  in  fee  simple  of  A  would,  prior 
to  Lang's  Act  (m?),  have  descended,  in  case  of  his 
decease  under    age,    to   his  heir-at-law    without  any 

(t')  In  the  cases  of  Adaim  v.  Mr.  Butler  (note  (y)  to  Fearne, 
Savage  (2  Kaym.  855;  2  Salk.  Cont.  Rem.  p.  41).  Mr.  Preston 
679),  and  Raxdey  v.  Holland  also  lays  down  a  doctrine  op- 
22  Vin.  Abr.  189,  pi.  11),  limita-  posed  to  the  above  cases  (1 
tions  which  would  have  been  Prest.  Abs.  114,  130,  131).  Sir 
valid  by  way  of  executory  devise  Edw.  Sugden,  however,  sup- 
were  hf  Id  to  be  void  in  a  deed  ports  these  cases,  and  seems 
by  way  of  shifting  or  springing  sufficiently  to  answer  Mr.  But- 
usc.  But  these  cases  have  been  ler*s  objection  (Sugd.  Gilb.  Uses 
doubted  by  Mr.  Serueant  Hill  and  Trusts,  35,  note), 
and  Mr.  Sanders  (1  Sand.  Uses,  {w)  26  Vic.  No.  20. 
148),  and  denied  to  be  law  by 
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interruption,  and   would  now  devolve  upon   his  ad- 
ministrator for  distribution  amongst  his  next  of  kin  {x). 
Different   from   contingent    remainder.    A    good 
illustration  of  the  difiEerence    between   a    contingent 
remainder  and  an  executory  devise  occurs  in  the  case 
of  a  devise  of  lands  by  will   to  A  for  life   with  re- 
mainder in  fee  to  such  son  of  B  as  shall  first  attain  the 
age  of  twenty-one  years.     In  this  case  the  limitation 
to  the  son  of  6  is  either  a  contingent  remainder  or  an 
executory  devise,  according   as  A,  the  tenant  for  life, 
may  or  may  not   survive  the   testator.      If  A  should 
survive  the  testator,  there  will  be  an  estate  of  freehold 
subsisting  in  the  premises,  for  the   determination  of 
which  the  limitation  to  the  son  of  B  must  wait,  before 
it  can  take  effect  in  possession.     This  limitation    is 
therefore  a  remainder ;  and,  as  it  depends  on  the  con- 
tingency of  B  having  a  son  who  may  attain  twenty- 
one,  it  is  a  contingent  remainder.    It  is  therefore  liable 
to  be  destroyed  in  the  event  of  A,  though  surviving 
the  testator,  yet  dying  before  any  son  of  B  shall  have 
attained  the  age  of  twenty-one  years  ;  for  in  that  case 
there  would  be  no  estate  of  freehold  to  support  the  re- 
mainder.    If,  however,  A  should  die  in  the  life  time  of 
the   testator,  the   will   would  start,  on  the   testator's 
death,  with  a  simple  limitation  to  such  son  of  B  as 
shall  first  attain  the  age  of  twenty-one  years.      This 
limitation  has  not  to  wait  for  the  determination  of  any 
prior   estate  of  freehold  ;  but  it  arises  of  itself  on  the 
event  of  a  son  of  B  attaining  the  age  of  twenty-one 
years  ;  and  it  displaces,  when  it  takes  effect,  the  estate 
in  fee  simple,  which,  not    being  otherwise  disposed  of, 
descends,  on  the  death  of  the  testator,  to  his  personal 

(^)    Morrice    v.    Menace,    14       Eq.  325,  346  ;  Act  No.  13,  1898, 
N .S. W.R.,  Eq.  211 ;  Merriman  v.      s.  44. 
Perp.  Trustee  Co,,  17  N.S.W.R., 
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representative.  It  is,  therefore,  in  this  case  not  a  con- 
tingent remainder,  but  an  executory  devise,  and  is  not 
liable  to  any  failure. 

Alienation.  Before  its  becoming  an  actually  vested 
estate,  an  executory  interest  is  subject  to  the  same  rules 
as  govern  the  alienation  of  contingent  remainders  (y)  ; 
that  is  to  say,  such  an  interest  may  be  released  to  the 
first  taker  in  possession,  or  assigned  in  equity  for  a 
valuable  consideration,  or  devised  by  will. 

Sale  or  mortgage  for  payment  of  debts.  In  order 
to  facilitate  the  payment  of  debts  out  of  real  estate,  it 
was  provided  by  Act  of  Parliament  in  1834  (a)  that 
when  lands  were  by  law,  or  by  the  will  of  their  owner, 
liable  to  the  payment  of  his  debts,  and  were  by  the 
will  vested  in  any  person  by  way  of  executory  devise, 
the  first  executory  devisee,  even  though  an  infant, 
might  convey  the  whole  fee  simple  in  order  to  carry 
into  effect  any  decree  for  the  sale  or  mortgage  of  the 
estate  for  payment  of  such  debts.  A  later  act  ex- 
tended this  provision  to  the  case  of  the  lands  having 
descended  to  the  heir  subject  to  an  executory  devise 
over  in  favour  of  a  person  or  persons  not  existing 
or  not  ascertained  (b).  These  enactments  have  now 
been  repealed,  but  the  Equity  Act,  1901,  provides 
that  the  Court  may  direct  the  mortgage  or  sale  of 
the  real  estate  of  a  deceased  person,  and  may  for  the 
purpose  of  carrying  out  such  direction  appoint  a  person 
to  execute  the  necessary  documents,  which  shall  then 
be  as  effectual  as  though  he  were  of  full  age  and  were 
seised  or  possessed  of  the  whole  interest  or  estate  so 
to  be  sold  or  mortgaged  (c).  With  respect,  however,  to 
the  operation  of  the  foregoing  provision,  it  should  be 

iy)  Ante,  p.  340.  (a)  5  Win.  IV.  No.  8. 

(s)    Watkins*   Conv.  p.   202  ;  {b)  21  Vic.  No.  6,  s.  3.  I 

Fearne,  Cont.  Rem.  548-562.  (c)  Act  No.  24,  1901,  s.  18. 
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observed  that  by  the  Wills  Act,  1898,  all  real  estate 
which  a  person  may  die  entitled  to  becomes,  upon 
grant  of  probate,  vested  in  his  execntor  for  all  his 
estate  and  interest  therein,  and  is  assets  for  the  pay- 
ment of  debts  by  the  executor,  who  may  sell  or  mort- 
gage such  real  estate  and  convey  the  same  to  a  purchaser 
or  mortgagee  in  as  full  and  effectual  a  manner  as  the 
deceased  could  have  done  (d). 


Section  II. 

Of  the  time  within  which  Executory  Inter etts  must  arine. 

It  is  evident  that  some  limit  must  be  fixed  as  to  the 
time  within  which  an  executory  estate  or  interest  must 
arise.  For,  if  an  unlimited  time  were  allowed  for  the 
creation  of  these  future  and  inde8tructibl^  estates,  the 
alienation  of  lands  might  be  henceforward  for  ever 
prevented  by  the  innumerable  future  estates  which  the 
caprice  or  vanity  of  some  owners  would  prompt  them 
to  create.  A  limit  has  therefore  been  fixed  on  for  the 
creation  of  executory  interests  ;  and  every  executory 
interest,  which  might  under  any  circumstances  trans- 
gress this  Jimit,  is  void  altogether.  With  regard  to 
future  estates  of  a  destructible  kind,  namely,  contingent 
remainders,  we  have  seen  that  a  limit  to  their  creation 
is  contained  in  the  maxim,  that  no  remainder  can  be 
given  to  the  unborn  child  of  a  living  person  for  his 
life,  followed  by  a  remainder  to  any  of  the  issue  of 
such  unborn  person: — the  latter  of  such  remainders 
being  absolutely  void.  This  maxim,  it  is  evident,  in 
effect  forbids  the  tying  up  of  lands  for  a  longer  period 
than  can  elapse  until  the  unborn  child  of  some  living 

{d)  Act  No.  13,  1898,  ss.  44,  46. 
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person  shall  come  of  age  ;  that  is,  for  the  life  of  a  party 
now  in  being,  and  for  twenty-one  years  after, — with  a 
further  period  of  a  few  months  during  gestation, 
supposing  the  child  to  be  of  posthumous  birth.  In 
analogy,  therefore,  to  the  restriction  thus  imposed  on 
the  creation  of  contingent  remainders  (e),  the  law  has 
fixed  the  following  limit  to  the  creation  of  executory 
interests  as  between  subject  and  subject ; — it  will  allow 
any  executory  estate  to  commence  within  the  period  of 
any  fixed  number  of  now  existing  lives,  and  an  addi- 
tional term  of  twenty-one  years  ;  allowing  further  for 
the  period  of  gestation,  should  gestation  actually 
exist  (/).  This  additional  term  of  twenty-one  years 
may  be  independent  or  not  of  the  minority  of  any 
person  entitled  (y)  ;  and  if  no  lives  are  fixed  on,  then 
the  term  of  twenty-one  years  only  is  allowed  (A).  But 
every  executory  estate  which  might,  in  any  event, 
transgress  this  limit,  will  from  its  commencement  be 
absolutely  void.  For  instance,  a  gift  to  the  first  son  of 
A,  a  living  person,  who  shall  attain  the  age  of  twenty- 
four  years,  is  a  void  gift  (»).  For,  if  A  were  to  die 
leaving  a  son  a  few  months  old,  the  estate  of  the  son 
would  arise,  under  such  a  gift,  at  a  time  exceeding  the 
period  of  twenty-one  years  from  the  expiration  of  the 
life  of  A,  which  is  in  this  case  the  life  fixed  on.  But  a 
gift  to  the  first  son  of  A  who  shall  attain  the  age  of 
twenty-one  years  will  be  valid,  as  necessarily  falling 
within  the  allowed  period.  When  a  gift  is  infected 
with  the  vice  of  its  possibly  exceeding  the  prescribed 

(c)    Per    Lord     Keiiyon,    in  (/<)    1  Jarm.  Wills,  229,   3rd 

Long  V.  BlackalU  7   T.R.  102.  ed. ;    216,   olh   ed. ;    Lewis    on 

See  also  1  Sand.  Uses,  205.  Perpetuities,  172. 

(/)  Fearne.   Cont.   Rem.  430  (i)  Newman  v.   NetnnatL,    10 

et  seq.  Sim.    51  ;    1   Jarm.   Wills,    233. 

(g)  Cadell  v.  Palmer,  7  Bligli  3rd  ed.;  226,  61h  ed.;  Griffilh  v. 

N.S.  202.  Blunt,  4  Beav.  248. 
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limit,  it  is  at  once  and  altogether  void  both  at  law  and 
in  equity.  And  even  if,  in  its  actual  event,  it  should 
fall  greatly  within  such  limit,  yet  it  is  still  as  abso- 
lutely void  as  if  the  event  had  occurred  which  would 
have  taken  it  beyond  the  boundary. 

Exceptions.  (1).  Should  the  executory  limitation 
be  in  defeasance  of,  or  immediately  preceded  by,  an 
estate  tail,  then,  as  the  estate  tail  and  all  subsequent 
estates  may  be  barred  by  the  tenant-in-tail,  the  remote- 
ness of  the  event  on  which  the  executory  limitation  is 
to  arise  will  not  affect  its  validity  (A:). 

(2).  The  rule  against  perpetuities  is  not  applicable  to 
Crown  Grants  of  land  in  New  South  Wales  made  in 
early  times.  This  was  established  by  the  case  of 
Cooper  V.  Stuart  (Z),  where  the  grant  in  question  was 
made  in  1823,  and  contained  a  reservation  of  any  quan- 
tity of  land  not  exceeding  10  acres  in  any  part  of  the 
said  grant,  as  might  be  required  for  public  purposes. 
Such  an  area  having  been  resumed  by  proclamation 
and  taken  possession  of  on  behalf  of  the  Government, 
it  was  contended  in  opposition  to  such  resumption  that 
the  English  rule  against  perpetuities  applied  in  all  its 
entirety  to  New  South  Wales  in  the  year  1823 ;  and 
that  the  rule  applied  to  reservations  made  by  the 
Crown  in  the  interest  of  the  public.  The  Supreme 
Court  in  deciding  the  case  proceeded  on  the  assumption 
that  the  rule  applies  here  as  between  subject  and  sub- 
ject, and  the  Privy  Council  were  of  opinion  that  that 
assumption  was  well  founded  ;  but  their  Lordships 
also  held  that  the  rule  was  nevertheless  inapplicable  in 
1823  to  Crown  Grants  of  land  in  New  South  Wales,  or 

(A:)  Butler's  note  (A)  to  Fearne,  head  v.  Janes,  16  N.S.W.R.  Eq. 

Cont.  Rem.  562  ;  Lewis  on  Per-  150,  155. 

petuities,    669  ;    Heaaeman    v.  (0  10  N.S.W.R.  Eq.  172, 178  , 

Pearae,  LR.  7  Ch.  275  ;  Birken-  14  A.C.  286. 
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to  reservations  or  defeasances  in  such  grants  to  take 
effect  on  some  contingency  more  or  less  remote,  aad 
only  when  necessary  for  the  public  good. 

Restrictions  on  accumulation.  In  addition  to  the 
limit  already  mentioned,  a  farther  restriction  was,  in 
1800,  imposed  by  an  Act  of  the  reign  of  King  George 
III.  (*»),  which  is  commonly  considered  to  be  in  force 
in  New  South  Wales  («).  This  Act  is  directed  against 
attempts  to  accumulate  the  income  of  property  for  the 
benefit  of  some  future  owner.  It  is  known  as  the 
Thellusson  Act,  having  been  occasioned  by  the  extra- 
ordinary will  of  Mr.  Thellusson,  who  directed  the 
income  of  his  property  to  be  accumulated  during  the 
lives  of  all  his  children,  grandchildren,  and  great  grand- 
children who  were  living  at  the  time  of  hit  deaths  for  the 
benefit  of  some  future  descendants  to  be  living  at  the 
decease  of  the  survivor  (o)  ;  thus  keeping  strictly 
within  the  rule  which  allowed  any  number  of  existing 
lives  to  be  taken  as  the  period  for  an  executory  interest- 
To  prevent  the  repetition  of  such  a  cruel  absurdity, 
the  Act  forbids  the  accumulation  of  income  for  any 
longer  term  than  the  life  of  the  grantor  or  settlor,  or 
twenty-one  years  from  the  death  of  any  such  grantor, 
settlor,  devisor,  or  testator,  or  during  the  minority  of  any 
person  living,  or  in  ventre  sa  mere  at  the  death  of  the 
grantor,  devisor  or  testator,  or  during  the  minority  only 
of  any  person  who,  under  the  settlement  or  will,  would 
for  the  time  being,  if  of  full  age,  be  entitled  to  the  income 
so  directed  to  be  accumulated  {p).  But  the  Act  does  not 
extend  (q)  to  any  provision  for  payment  of  debts,  or  for 


(m)  39  &  40  Geo.  111.  c.  98  ;  436,  note. 

Feai  ne,  Cont.  Rem.  538,  n.  (x).  (p)  Wilson  v.  Wilson,  1  Sim. 

(«)  Oliver's  Index  to  Statutes,  N.S.  288. 

p.  126  ;  Watkins'  R.E.  Acts,  261.  (g)  s.  3. 

(o)  4  Ves.  227 ;  Fearne,  C.R. 
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raising  portions  for  children  (r),  or  to  any  direction 
touching  the  produce  of  timber  or  wood.  Nor  does  it 
apply  to  a  trust  for  expending  part  of  the  income  of  a 
landed  estate  in  maintaining  in  good  repair  the  houses 
and  tenements  on  the  property,  or  making  improvements 
which  can  in  any  fair  sense  be  regarded  as  coming 
within  such  maintenance  (t).  Any  direction  to  ac- 
cumulate income,  which  may  exceed  the  period  thus 
allowed,  is  valid  to  the  extent  of  the  time  allowed  by 
the  Act,  but  void  so  far  as  this  time  may  be  exceeded  {ty 
And  if  the  direction  to  accumulate  should  exceed  the 
limits  allowed  by  law  for  the  creation  of  executory 
interests,  it  will  be  void  altogether,  independently  of 
the  above  Act  (i*). 


(r)  See  Halford  v.  Stains,  16 
Sim.  488. 496  ;  Bacm  v.  Procter, 
T.  &  R.  31 ;  Bateman  v.  Hodg- 
kin,  10  Beav. 426  ;  Barringtonv. 
Liddell,  2  DeG.  M.  &  G.  480  ; 
EdtDards  v.  Tuck,  3  DeG.  M.  & 
G.  40. 

(«)  Vine  V.  Raleigh  [1891], 
2  Ch.  13. 

(0  1  Jarm.  Wills,  286,  3rd  ed.; 
275,   5th   ed.  ;    see   Be   Lady 


RoBBlmis  Trust,  16  Sim.  391; 
Ralph  V.  Carrick,  L.R.  5  CD. 
984,  997  998. 

(?^)  ijord  Southampton  v. 
Marquis  oj  Hertford,  2  V.  &  B. 
54  ;  Ker  v.  Lord  Dungatmon, 
1  Dr.  &  War.  609;  Curtis  v. 
Lukin,  6  Beav.  147  ;  Broughten 
V.James,  1  Coll.  26;  Scarisbrick 
V.  Skelmersdale.  17  Sim.  187  ; 
Tun'in  V.  Newcome,  3  K.  &  J.  16. 


Digitized  by 


Google 


CHAPTER  IV. 
OP  HEREDITAMENTS  PURELY  INCORPOREAL. 

We  now  come  to  the  consideration  of  incorporeal 
hereditaments,  usually  so-called,  which,  unlike  a  rever- 
sion, a  remainder,  or  an  executory  interest,  are  ever  of 
an  incorporeal  nature,  and  never  assume  a  corporeal 
shape.  An  incorporeal  hereditament  is  a  right  issuinfif 
out  of  a  thing  corporate,  or  concerning,  or  annexed  to, 
or  exercisable  within  the  same.  It  is  not  the  thing 
corporate  itself,  but  something  collateral  thereto  (a). 
Hereditaments  of  this  kind  are  said  to  be  appendant, 
appurtenant^  or  in  grots.  Such  as  are  appendant  or 
appurtenant  are  transferred  simply  by  the  conveyance, 
by  whatever  means,  of  the  corporeal  hereditaments  to 
which  they  may  belong.  Such  as  are  in  greu,  or  exist 
as  separate  and  independent  subjects  of  property,  and 
which  are  accordingly  said  to  lie  in  grant,  always 
require  a  deed  for  their  transfer.  But  almost  all  purely 
incorporeal  hereditaments  may  exist  in  both  the  above 
modes,  being  at  one  time  appendant  or  appurtenant  to 
corporeal  property,  and  at  another  time  separate  and 
distinct  from  it.  Those  that  we  shall  notice  are  briefly 
termed  commons j  ways^  watercourses,  and  rents, 

I.  Ris^ht  of  Common  ;  that  is,  a  right  of  taking 
some  profit  out  of  the  lands  of  another. 

In  England  there  are  various  kinds  of  common,  such 
as  a  common  of  piscary j  that  is,  a  right  of  fishing  in 

(a)  2  Bl.  Com.  20. 


Digitized  by 


Google 


CH.IV.  HBRBDITAMBNT8  PURELY  INCORPOREAL.    383 

another  man^s  rivers  or  lakes  ;  common  of  turbary, 
conferring  the  right  of  cutting  turf  upon  another^s 
ground  ;  common  of  estov&rs,  conferring  a  right  to  lop 
timber  from  off  another's  estate  ;  a  common  of  digging 
for  coals,  minerals,  stones  and  the  like  ;  and  a  common 
of  pasturage,  conferring  the  right  of  feeding  one's 
beasts  on  another's  land.    The  last  is  the  most  usual  (b). 

From  the  commencement  of  settlement  in  New 
South  Wales  portions  of  land  have  from  time  to  time 
been  allotted  by  grant  from  the  Crown,  as  commons 
for  the  use  of  the  inhabitants  of  the  towns,  or  the 
cultivators  and  small  farmers  in  the  respective  districts 
or  localities  in  which  such  commons  are  severally 
situated  {cj  ;  and,  by  the  various  Crown  Lands  Acts, 
power  has  been  conferred  upon  the  Governor  to  reserve 
or  dedicate  land  for  the  purpose  of  either  a  temporary 
or  a  permanent  common  (d).  The  common  lands 
allotted  prior  to  1847  were  vested  in  individual  trus- 
tees, who  were  elected  by  the  inhabitants  of  the 
district,  and  thereupon  appointed  by  the  Governor  (e). 
But  the  instruments  whereby  these  allotments  were 
made  being  found  insufficient  for  the  purpose  of 
securing  and  regulating  the  rights  of  common  intended 
to  be  thereby  granted,  an  Act  (/)  was  passed  which 
provided  that  bodies  of  trustees,  with  perpetual  succes- 
sion, should  be  created  for  the  purpose  of  holding  such 
common  lands,  and  of  making  such  regulations  in 
relation  to  the  lands  theretofore  allotted,  or  thereafter 
to  be  granted,   as  might  be  necessary  for  the  more 


(6)  A.G.y.Mumcipal  Council  {d)  25  Vic.  No.l,  «.5;  25  Vic. 

of  Sydney,  13  N.S.  W.R.,  Eq.  139  No.  2,  s  29,  now  both  repealed; 

at  p.  145  ;  2  BI.  Com.  32  et  seq.  48  Vic.  No.  18,  sects.  101,  104. 

(c)    Hist.  Records  of  N.S.W.,  (e)  Hist.  Records  of  N.S  W.  V 

V.   415;    preamble    to  36  Vic.  415. 
No.  23.  (/)  11  Vic.  No.  31. 


Digitized  by 


Google 


384     PART  II.— OF  INCORPOREAL  HBRBDITAMBNT8. 

effectual  and  equal  enjoyment  of  the  same  (jf).  This 
Act  was  repealed  by  the  *'  Commons  Regulation  Act 
of  1835"  (A),  which,  however,  re-enacted  many  of  its 
provisions.  In  1886  an  amending  Act  was  passed  (t) 
which  limited  and  defined  the  rights  of  commoners  (J\ 
and  also  conferred  certain  commonage  privileges  upon 
carriers,  teamsters,  travellers  and  drovers  (A;)  ;  but  these 
privileges  were  restricted  by  a  subsequent  Act  (/).  The 
Commons  Regulation  Act  of  1898  {m)  has  now  consoli- 
dated the  law  on  this  subject. 

The  early  allotments  of  common  lands  set  forth  that 
they  were  to  be  "  held  and  used  by  the  inhabitants  of 
the  respective  districts  as  common  lands  are  held  and 
used  in  England"  («).  But  under  the  Commons  Act 
o(  1898  the  commoners'  rights  to  which  a  commoner  is 
entitled  are  the  common  of  pasturage  of  stock,  including 
the  right  of  watering  such  stock  upon  the  common, 
and,  subject  to  the  permission  of  the  trustees  and  pay- 
ment of  such  charges  as  they  may  impose,  the  right  to 
take  fallen  timber  or  underwood  from  the  common  (o). 
But  no  person  may  exercise  any  such  rights  until  his 
name  has  been  entered  on  the  commoners*  roll  (/>),  and 
where  any  land  is  in  the  occupation  of  any  person 
other  than  the  owner  thereof,  such  owner  shall  not  in 
respect  of  such  land  be  entitled  to  the  use  of  the 
common  (q).  The  Minister  may,  however,  license  any 
person  to  take  and  remove  from  a  common,  soil,  stone, 
or  minerals,  or  to  cut  and  remove .  therefrom  any 
timber  (r).     Carriers,  teamsters,  travellers,  and  drovers 


{a)  Preamble.  (m)  Act  No.  16, 1898. 

{h)  36  Vic.  No.  23.  (w)  Hist.  Records  V.  415. 

(f)  60  VicNo.  15.  (o)  Act  No.  15,  1898,  s.  22. 

0)  s.  10.   L-^...  (p)  s.  21. 

{k)  s.  11.  (q)  s.  5  (3). 

(0  59  Vic  No.  12.  (r)  s.  23. 


Digitized  by 


Google 


CH.  IV.  HBRBDITAMBNT8  PURELY  INCORPORBAL.     385 

have  also,  under  certain  restrictions,  a  right  of  pas- 
turage for  animals  actually  in  use  by  them  (t). 

It  should  be  observed,  however,  that  where  land  has 
been  dedicated  under  the  Crown  Lands  Acts  for  the 
purpose  of  a  "permanent  common,"  that  does  not 
necessarily  mean  a  pasturage  common,  but,  unless  the 
•  ambiguity  of  such  a  dedication  be  removed,  may  mean 
a  dedication  of  the  land  for  the  enjoyment  of  the 
public,  and  for  the  purposes  of  public  recreation  (t),  ' 

II.  Right  of  way  ;  or  the  right  of  passing  over 
another  man's  ground^  It  is  not  public  ways,  or  roads, 
that  are  here  referred  to,  but  private  ways,  in  which  a 
particular  man  may  have  an  interest  and  a  right, 
though  another  be  the  owner  of  the  soil.  These  may 
be  of  various  kinds,  or  for  limited  purposes,  such  as  a 
foot-way,  a  horse-way,  a  carriage-way,  or  for  particular 
articles.    A  right  of  way  may  be  created, — 

(1)  by  an  express  grant  (w),  in  which  case  the 
instrument  must  be  either  under  seal  (9),  or  else  a 
transfer  under  the  Real  Property  Act  {w)  ; 

(2)  by  an  implied  grant  (j?),  as  where  the  owner  of  a 
tenement  to  which  a  right  of  way  is  attached  severs 
such  tenement  into  two  or  more  parts  (y),  or  where  in 
transferring  land  bounded  by  other  land  of  his  he 
describes  this  other  land  as  a  street  {z)  ; 

(3)  by  act  and  operation  of  law,  being  such  as  is 
necessary  for  carrying  the  intention  of  the  parties  into 
effect,  and  therefore  is  presumed  (a).    For,  if  a  man 

(«)  ss.  24-26.  [y)    Tudor's     R.P.    Ca.   110 ; 

it)    Atty.'Gen,  v.  Municipal  Barkshire  v.   Gi-ubbj   18    CD. 

Council  of  Sydney  J  16  N.8.W.R.  616. 

Eq.  44.  {z)    Little    v.     Dardier,    12 

(m)  2  Bl.  Com.  36.  N.S.W.R.,  Eq.  319. 

(v)   Hewltm  v.  Shippam,    5  (a)  Plowd.  16a  ;  6Bing.N.C, 

B.  &  C.  221.  24  ;  Tudor's  R.P.  Ca.  112  ;  and 

(to)  Act  No.  25,  1900,  s.  47.  see  Want  v  Moss,  10  N.S.W.R.  4. 

ix)  2  Bl.  Com.  36. 
Y 
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grants  me  a  piece  of  ground  in  the  middle  of  his  field, 
he  at  the  same  time,  tacitly  and  impliedly,  gives  me  a 
way  to  come  at  it ;  and  I  may  cross  his  land  for  that 
purpose  without  trespass  (6).  When  so  implied,  a 
right  of  way  is  said  to  arise  of  necetiity^  and  the  right 
of  selecting  the  course  of  it  rests  with  the  grantee,  but 
it  must  be  a  reasonably  direct  course  (c).  A  right  of  way 
of  necessity  will  be  implied  in  favour  of  the  Crown  under 
certain  circumstances,  and  the  right  will  pass  to  a  grantee 
of  the  land  in  respect  of  which  it  is  so  implied  (<Q.  A 
statutory  right  of  way  over  any  Crown  lands  also  exists 
in  favour  of  every  purchaser  of  Crown  land,  if  no  access 
to  the  land  held  by  him  shall  be  provided  by  means  of 
a  reserved  or  proclaimed  road  or  track  («). 

Rights  of  way,  where  they  exist,  are  usually  appur- 
tenant td  lands.  When  thus  annexed,  they  will  pass  by 
a  conveyance,  or  a  transfer,  of  the  lands  to  which  they 
are  annexed,  without  mention  of  the  appurtenances  (/) ; 
although  these  words,  "  with  the  appurtenances,"  are 
usually  inserted  in  conveyances  for  the  purpose  of 
distinctly  showing  an  intention  to  comprise  such  in- 
corporeal hereditaments  of  this  nature  as  may  belong 
to  the  lands.  But  if  such  rights  of  way,  though  usually 
enjoyed  with  the  lands,  should  not  be  strictly  appurte- 
nant to  them,  a  conveyance  of  the  lands  merely,  with 
their  appurtenances,  without  mentioning  the  rights  of 
way,  will  not  be  sufiBcient  to  comprise  them  (^).    It  is 

(h)  2  BI.  Com.  36  ;  2  Steph.  1  Cr.  &  M.  439.    See  also,  Jai/j^ 

Coin.  658.  V.  Plant,  4  A.  &  E.,  749  ;  Hinch- 

(c)   Sharpe  v.  Emeiy,  2  Legge,  clijfe  v.  Earl  of  Kifmoul,  5  Bing. 

1281.  N.(^.  1  ;  Pheysey  v.    Vicary.  16 

{d)    Gibson    v.    McGeorge,   5  M.  &  W.  484  ;  ^■lc^*royrfv.5»l♦M, 

S.C.R.  44.  10    C.B.    164;     WorUiinglon    v. 

(e)  48  Vic.  No.  18,  s.  111.  Girmon,  Q.B.,  6  Jur.  N.S.  1053  ; 

(/•)  Co.  Litt.l21b  ;  Act  No. 25.  2  E.  &  E.,  618  ;  WaUs  v.KeUon, 

1900,  s.  3,  sub  V.  "land."  L.R.  6  Ch.  166  ;  Kay  v.  Oxley, 

(g)    Harding    v.    Wilson,    2  L.R.    10    y.B.    360;    Brett    v. 

B.  &  C.  96  ;  Barlow  v.  Rhodes,  Clowser,  5  C.P.D.  876. 
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therefore  nsual  to  insert  in  conveyances,  at  the  end  of 
the  "parcels"  or  description  of  the  property,  a  number 
of  "  general  words/'  in  which  are  comprised,  not  only 
all  rights  of  way  and  common,  Ac.,  which  may  belong 
to  the  premises,  but  also  such  as  may  be  therewith 
used  or  enjoyed  (h). 

III.  Rig^ht  to  use  of  running:  water.  The  running 
water  here  referred  to  is  not  water  flowing  at  random 
over  the  surface  of  the  soil,  without  any  defined  or 
recognised  channel,  but  a  stream  perennially  running 
between  banks  (i).  At  common  law  every  proprietor 
is  entitled,  by  natural  right,  to  the  benefit  of  the  water 
which  flows  in  a  well-defined  channel  through  his 
land  (k).  He  may  use  the  water  to  a  reasonable  extent 
for  his  land,  and  for  domestic  purposes,  but  not  so  as 
to  pollute  the  stream,  or  diminish  its  volume,  or  stop 
its  flow,  to  the  prejudice  of  other  proprietors  lower 
down  (l).  There  may,  however,  be  some  difference 
with  respect  to  streams  which  are  intermittent,  or  which 
run  in  channels  that  are  dry  during  some  portions  of 
the  year  (m)  ;  and  the  above  principles  do  not  apply  to 
underground  water  (n).  Where  the  stream  is  artificial 
any  right  to  the  flow  of  water  is  not  primd  facie^  but 
must  rest  on  some  grant  or  arrangement,  either  proved 
or  presumed  (o). 

The  common  law  rights  of  riparian  owners  were, 
however,  divested  from  them  in  1896  and  vested  in  the 


C^)  Ante,  p.  218.  (m)    Lomax     v.     Jarvis,    6 

(0  See  Cooper  V,  Corporation      N.S.W.R.  246. 
of  Sydney,  1  Legge,  765.  (n)    Chasemore  v.  Richards, 


ik)  Sui-y  V.  Pigot,  Poph.  166 
Tudor's  R.P.  Ca.  95. 

(0  Mason  V.Bill,  5  B.&\.\ 
Lomax  v.  Jarvis,  6  N.S.W.R 
237  ;  Pring  v.  Marina,  5  S.C.R 


7  H.L.C.  349;  Ballacorkish 
Silver  Mining  Co.  v.  Harrison, 
L.R.  5  P.C.  49. 

(o)  Kensit  v.  Gt  E.  Ry.  Co., 
23    CD.    566  ;     27    CD.    122  ; 


390;  Macnarnara  v.  Minister  for      Rameshur  &c.  Singh  v.  Koonj 
Works,  15  N.S.W.R.,  Eq.  173.  Behan  Pattuk,  4  A.C.  121. 
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Crown  by  the  Water  Rights  Act  (p)  which  enacted, 
that  the  right  to  the  use,  and  flow,  and  to  the  control, 
of  the  water  in  ail  rivers,  whether  perennial  or  inter- 
mittent, which  flow  through  or  past,  or  are  situate 
within,  the  land  of  two  or  more  occupiers  (which  term 
includes  the  Crown),  shall,  subject  only  to  the  restric- 
tions mentioned  in  the  Act,  vest  in  the  Crown.  Hence 
an  action  will  not  now  lie  against  a  riparian  owner  for 
obstructing  the  flow  of  water  (^).  But  the  Act  gives 
to  the  occupier  of  land  on  the  bank  of  a  river  or  lake 
the  right  to  use  the  water  therein  for  domestic  purposes, 
and  for  watering  cattle  or  other  stock,  or  for  gardens 
not  exceeding  five  acres  in  extent  used  in  connection 
with  a  dwelling-house  (r). 

Soil  of  river-beds  and  ocean.  While  on  the  sub- 
ject of  watercourses  it  may  be  mentioned  that  where 
lands  adjoin  a  non-navigable  river  or  creek  the  soil  of 
one-half  of  the  river  to  the  middle  of  the  stream  is 
presumed  to  belong  to  the  owner  of  the  adjoining 
lands  («).  But  this  presumption  is  rebuttable  {t)  ;  and 
if  it  be  a  tidal  river,  the  soil  up  to  high  water  mark 
belongs  to  the  Crown  both  by  presumption  (u)  and  in 
fact  (©).  The  Crown  is  also  entitled  to  the  sea-shore 
up  to  high  water  mark  of  medium  tides  (to)  :  and  in 

(p)    60    Vic.    No.    20,    s.    1.  (0    Duke  of  Devonshire    v. 

Though  now  repealed,  this  Act  Pattimon,     20      Q.B.D.     263 ; 

has    been    re-enacted    by    the  Micklethwait  v.  Newlay  Bridge 

Water  Rights  Act,  1902.  Co.,  33  CD.  133. 

[q)  Hanson  v.  Grassy  Gully  (w)  Hale  de  jure  maris,  Ch.  4, 

a-c.  Co,  21  N.S.W.R.  271.  p.  13  ;  Gann  v.  The Freefishers 

(r)  60  Vic.  No.  20,  s.  2  ;  Act  of  Whitstahle,  11  H.L.C.  192. 

No.  51,  1902,  s.  5.  (v)  48  Vic.  No.  18,  s.  89  ;  and 

(a)  Hale  de  jure  maris,  Ch.  1  ;  see    A.G-   v.   Bmwn^  2    S.C.R. 

Wishart    v.     Wylicy    2     Stuart,  App.  30,  34,  35. 

T.M.M.    &     Kinnear's     Scotch  (m?)    A.G.    v.     Chambers^    4 

Cases,     H.L.    68  ;     Bickett    v.  DeG.  M.  &  G.  206  ;  The  Queen  v. 

Moi-ris,   L.R.   1    Sc.   App.    47;  Gee,  1   E.   &  B.   1068;  48  Vic. 

Loi'd  V.    Commissioners  for  the  No.  18,  s.  89;  Hilly.  Lyiie,  14 

City  of  Si/dney,   12   Moo.   P.C.  N.S.W.R.  449. 
473. 
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nearly  all  grants  of  land  adjacent  to  tidal  waters  there 
is  a  reservation  to  the  Crown  of  all  lands  within  one 
hnndred  feet  of  high  water  mark  on  the  sea  coast,  and 
on  every  creek,  harbour,  or  inlet  (a?).  Such  reservation 
may,  however,  as  already  pointed  out,  be  rescinded  by 
the  Governor,  and  the  land  the  subject  of  such  rescis- 
sion granted  to  the  owner  of  the  land  contained  in  the 
Crown  Grant  (y).  Such  grants  have  been  frequently 
made  to  subjects,  and  also  Grants  of  the  sea-shore 
adjoining  thereto,  and  lying  beyond  or  below  high 
water  mark,  with  authority  to  reclaim  the  same  when 
such  reclamation  will  not  interrupt  or  interfere  with 
navigation  {z).  But  until  reclamation  takes  place,  the 
authority  to  reclaim  will  not  supersede  the  public  right 
of  navigation  with  its  incidents  while  the  land  is 
covered  with  tidal  waters  (a)  ;  and  no  grant  will  be 
issued  until  the  reclamation  is  satisfactorily  com- 
pleted (6).  A  sudden  irruption  of  the  sea  gives  the 
Crown  no  title  to  the  lands  thrown  under  water  (<?), 
although  when  the  sea  makes  gradual  encroachments 
the  right  of  the  owner  of  the  land  encroached  on  is  as 
gradually  transferred  to  the  Crown  {d).  And  in  the 
same  manner,  when  the  sea  gradually  retires,  the  right 
of  the  Crown  is  as  gradually  transferred  to  the  owner 
of  the  land  adjoining  the  coast  {e)  ;  but  a  sudden  dere- 
liction of  the  sea  does  not  deprive  the  Crown  of  its 
title  to  the  soil  (/). 

(x)  See  Appendix  B  (3).  (6)  58  Vic.  No.  18,  s.  64. 

(y)  Ante.  p.  148.     As  to   the  ^c)  2  Bl.  Com.  262. 

mode    of    estimating   the    con-  {d)    Re   Hull  d:   Selhy   Ry.^ 

sideration   money,  sec   Act  No.  6  M.  &  W.  827.     See  also,  as  to 

38,    1898,   s.   3.     As   to  port   of  v'wqv^,  Foster \,Wnght  4  C.?.D, 

Sydney,   see   Act    No.    1,   1901,  438  ;   HimUon  v.  Ashby,  1896, 

8.30.  2Ch.  1. 

(z)  25   Vic.   No.    1,  s.   9;    48  (e)  2  ^\.  Com,  2^2  \  The  Kiug 

Vic.  No.  18.  s.  64.  v.  Lord  Yar borough,  3  B.  &  C 

(a)     Chadxoick    v.    ^niith,    9  91 ;  5  Bing.  163. 

S.C.R.  196.  (/)  2B1.  Com.  262. 
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IV.  Rents.  Such  incorporeal  hereditaments  as  stand 
separate  and  alone  are  generally  distinguished  from 
those  which  are  appendant  or  appurtenant,  by  the 
appellation  in  gross  Of  these  we  shall  mention  a  rent 
seek,  and  a  rent  charge, 

A  rent  seek  (redditus  siccus— i.e.,  a  dry  or  barren 
rent),  is  so  called,  because  no  distress  could  formerly 
be  made  for  it  (j).  This  kind  of  rent  forms  a  good 
example  of  the  antipathy  of  the  ancient  law  to  any 
inroad  on  the  then  prevailing  system  of  tenures.  If  a 
landlord  granted  his  reversion,  the  rent  service,  which 
was  incident  to  it,  passed  at  the  same  time.  But,  if  he 
should  have  attempted  to  convey  his  rent,  indepen- 
dently of  the  reversion  to  which  it  was  incident,  the 
grant  would  have  been  effectual  to  deprive  himself  of 
the  rent,  but  not  to  enable  his  grantee  to  distrain  for 
it  (h).  It  would  have  been  a  rent  seek.  Rent  seek  also 
arose  occasionally  from  grants  being  made  of  rent 
charges,  to  be  hereafter  explained,  without  any  clause 
of  distress  (*).  But  now,  by  an  Act  of  Geo.  II.  (J),  a 
remedy  by  distress  is  given  for  rent  seek,  in  the  same 
manner  as  for  rent  reserved  upon  lease. 

A  rent  charge.  This  arises  on  a  grant  by  one  person 
to  another,  of  an  annual  sum  of  money,  payable  out  of 
certain  lands  in  which  the  grantor  may  have  any 
estate.  The  rent  charge  cannot,  of  course,  continue 
longer  than  the  estate  of  the  grantor  ;  but  supposing 
the  grantor  to  be  seised  in  fee  simple,  he  may  make  a 
grant  of  a  rent  charge  for  any  estate  he  pleases,  giving 
to  the  grantee  a  rent  charge  for  a  term  of  years,  or  for 
his  life,  or  in  tail,  or  in  fee  simple  (k). 


{yj  Litt  s.  218.  (j)  Litt.  ss.  217,  218. 

ih)  Litt.  ss.  225.  226,  227,  228,  ( /)  4  Geo.  II.  c  28,  s.  6. 

o72.  (A-)  Litt.  ss.  217.  218. 
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1.  Creation  of  rent-charsres.  For  the  creation  of 
a  rent-charge  a  deed  is  absolutely  necessary,  or  a  memo- 
randum  under  the  Real  Property  Act  ;  for  a  rent- 
charge,  being  a  separate  incorporeal  hereditament, 
cannot,  according  to  the  general  rule,  be  created  or 
transferred  in  any  other  way  (/),  unless  indeed  it  be 
given  by  will. 

(1).  By  deed.  Rent-charges  given  by  deed  are  usually 
created  under  a  provision  contained  in  the  Statute  of 
Uses  (m).  The  statute  directs  that,  where  any  persons 
shall  stand  seised  of  any  lands,  tenements,  or  heredita- 
ments, in  fee  simple  or  otherwise,  to  the  use  and  intent 
that  some  other  person  or  persons  shall  have  yearly  to 
them  and  their  heirs,  or  to  them  and  their  assigns,  for 
term  of  life  or  years  or  some  other  special  time,  any 
annual  rent,  in  every  such  case  the  same  persons,  their 
heirs  and  assigns,  that  have  such  use  to  have  any  such 
rent  shall  be  adjudged  and  deemed  in  possession  and 
seisin  of  the  same  rent  of  and  in  such  like  estate  as  they 
had  in  the  use  of  the  rent ;  and  they  may  distrain  for 
non-payment  of  the  rent  in  their  own  names.  From 
this  enactment  it  follows  that,  if  a  conveyance  of  lands 
be  now  made  to  A  and  his  heirs, — to  the  use  and  intent 
that  B  and  his  assigns  may,  during  his  life,  thereout 
receive  a  rent-charge, — B  will  be  entitled  to  the  rent- 
charge,  in  the  same  manner  as  if  a  grant  of  the  rent 
charge  had  been  duly  made  to  him  by  deed.  The 
above  enactment,  it  will  be  seen,  is  similar  to  the 
preceding  clause  of  the  Statute  of  Uses  relating  to  uses 
of  estates,  and  is  merely  a  carrying  out  of  the  same 
design,  which  was  to  render  every  use,  then  cognizable 
only  in  Chancery,  an  estate  or  interest  within  the 
jurisdiction  of  the  courts  of  law  («).     But  in  this  case 

(/)   Litt.  ubi  sup.;  Act  No.  25,  (m)  27  H.  VIII.  c.  10,  s.  3. 

1900,  ss.  56,  39.  (w)  Ante,  p.  185. 
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also,  as  well  as  in  the  former,  the  end  of  the  statute 
has  been  defeated.  For,  a  conveyance  of  land  to  A  and 
his  heirs,  to  the  use  that  B  and  his  heirs  may  receive  a 
rent-charge,  in  trust  for  C  and  his  heirs,  will  now  be 
laid  hold  of  under  the  equitable  doctrines  of  the  Court 
of  Chancery,  for  C's  benefit,  in  the  same  manner  as  a 
trust  of  an  estate  in  the  land  itself.  The  statute  vests 
the  leffal  estate  in  the  rent  in  B  ;  and  C  takes  nothing 
in  a  court  of  law,  because  the  trust  for  him  would  be  a 
use  upon  a  use  (o).  But  C  has  the  entire  beneficial 
interest ;  for  he  is  possessed  of  the  rent-charge  for  an 
equitable  estate  in  fee  simple. 

Clause  of  distress.  In  ancient  times  it  was  neces- 
sary, on  every  grant  of  a  rent-charge,  to  give  an 
express  power  to  the  grantee  to  distrain  on  the  premises 
out  of  which  the  rent-charge  was  to  issue  (p).  If  this 
power  were  omitted,  the  rent  was  merely  a  rent  seek. 
Rent  service,  being  an  incident  of  tenure,  might  be 
distrained  for  by  common  right ;  but  rent-charges  were 
matters  the  enforcement  of  which  was  left  to  depend 
solely  on  the  agreement  of  the  parties.  But  since  a 
power  of  distress  was,  by  the  Act  of  Geo.  II.  already 
referred  to  (^),  attached  to  rents  seek,  as  well  as  to  rents 
service,  an  express  power  of  distress  is  not  necessary 
for  the  security  of  a  rent-charge  (r).  Such  a  power, 
however,  is  usually  granted  in  express  terms.  In 
addition  to  the  clause  of  distress,  it  is  also  usual,  as  a 
further  security,  to  give  the  grantee  a  power  to  enter 
on  the  premises  after  default  has  been  made  in  pay- 
ment for  a  certain  number  of  days,  and  to  receive  the 

(o)  Ante,  p.  188.  Tyr.  1. 

(j))  Litt.  s.  218.  (r)  Satoard  v.  Ansiey,  2  Bing. 

(//)  4  Geo.  II.  c.  28,  s.  5.     See  619  ;    BtUteiy    v.    Robinson,    3 

Johnson   v.    Faulkner.  2    Q.B.  Bing.  392  ;  Dodds  v.  Jliompson, 

925,    935  ;    Miller   v.   Green,  8  L.R.  I  C.P.  133. 
Bing.   92;   2   Cr.   &   J.   142;    2 
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rents  and  profits  until  all  the  arrears  of  the  rent-charge, 
together  with  all  expenses,  have  been  duly  paid. 
(2).   By  memorandum  under  Real  Property  Act. 

Whenever  any  land  under  the  provisions  of  this  Act  is 
to  be  charged  with  the  payment  of  an  annuity  or  rent 
charge  the  encumbrancer  must  execute  a  memorandum 
of  encumbrance  in  the  form   prescribed  by  the  Act. 
Every  such  instrument  must  contain  an  accurate  state- 
ment of  the  estate  or  interest  intended  to  be  encum- 
bered, referring,  for  description  of  the  land  intended  to 
be  dealt  with,  to  the  grant  or  certificate  of  title  of  the 
land  in  which  such  estate  or  interest  is  held,  or  giving 
some  other  sufficient  description,  together  with  a  state- 
ment of  all  other  encumbrances  affecting  the  same,  if 
any  («).     A  memorandum  of  encumbrance  does  not 
operate  as  a  transfer  of  the  land  thereby  charged,  but 
has  effect  as  a  security  only.     For  the  purpose  of 
enforcing  this  security  the  Act  gives  certain  powers  to 
the  encumbrancee.     Thus,  in  case  of  default   by  the 
encumbrancer  in  the  payment  of  the  moneys  thereby 
secured,  or  the  breach  of  any  covenant,  such  default 
being  continued  for  one  calendar  month  or  such  other 
period  as  may  be  expressly  limited  in  the  memorandum 
of  encumbrance,  the  encumbrancee  may,  after  giving 
due  notice  in  writing,  and  further  continued  default, 
sell  the  encumbered  land  or  any  part  thereof  {t)  ;  and, 
upon  proof  to  his  satisfaction   that  such  default  has 
been  made,  and  continued  up  to  the  time  of  sale  (w), 
the  Begistrar-General  is  bound  to  register  any  transfer 
executed  by  the  encumbrancee  for  the  purpose  of  giving 
effect   to  any  sale  (p).     There  are  also  other  powers 

(«)  Ac!  No.  25,  1900,  s.  66.  (u)  Kcp.  Ilassall,   10   S.C.K. 

(O  ss.  67,  68.  292. 

(r)  Act  No.  25,  1900,  s.  59. 
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given  to  the  encnmbrancee  in  cases  where  the  default 
is  only  in  the  payment  of  the  moneys  due  under  the 
rent-charge.  He  may  (1)  enter  into  possession  of  the 
encumbered  land  by  receiving  the  rents  and  profits 
thereof,  and  while  so  in  possession  may  lease  the  land 
if  necessary  (to)  ;  or  (2)  he  may  distrain  upon  the 
occupier  or  tenant  of  the  said  land,  or  (3)  he  may  bring 
an  action  of  ejectment  to  recover  the  land  (j?).  When- 
ever an  encnmbrancee  gives  notice  of  his  demanding 
to  enter  into  receipt  of  the  rents  and  profits  of  the 
encumbered  land  all  the  powers  and  remedies  of  the 
encumbrancer,  in  regard  to  the  receipt  or  recovery  of 
such  rents  and  giving  discharges  for  them,  become 
suspended  and  transferred  to  the  encumbrancee,  until 
the  notice  be  withdrawn,  or  the  encumbrance  satisfied, 
or  a  discharge  thereof  duly  registered,  and  until  then 
the  encumbrancee's  written  receipts  are  a  sulQBcient 
discharge  for  the  rents  (y). 

2.  Estates  in  rent  char^^es.  Incorporeal  heredita- 
ments are  the  subjects  of  estates  analagous  to  those 
which  may  be  holden  in  corporeal  hereditaments. 

(1).  An  estate  for  life  in  rent-charge  arises  where  the 
charge  is  granted  for  the  life  of  the  grantee.  Supposing 
that  he  should  alienate  this  life  estate  to  another  party, 
without  mentioning  in  the  deed  of  grant  the  heirs  of 
such  party,  the  law  formerly  held  that,  in  the  event  of 
the  decease  of  the  second  grantee  in  the  lifetime  of  the 
former,  the  rent-charge  became  extinct  for  the  benefit 
of  the  owner  of  the  lands  out  of  which  it  issued  (z). 
The  former  grantee  was  not  entitled  because  he  had 
parted  with  his  estate ;  the  second  grantee  was  dead, 
and  his  heirs  were  not  entitled  because  they  were  not 

(to)    Finn  v.  London  Bank  of         (j/)  s.  63. 
Australia,  19  N.S.W.R.  364.  (s)    Bac.  Abr.  tit.  Estate   for 

(x)  Act  No.  25,  1900,  s.  60.  Life  and  Occupancy. 
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named  in  the  grant.  We  have  already  seen  (a)  that 
under  similar  circnmstauces,  in  the  case  of  a  grant  of 
corporeal  hereditaments,  the  first  person  that  might 
happen  to  enter  upon  the  premises  after  the  decease  of 
the  second  grantee  had  formerly  a  right  to  hold  posses- 
sion during  the  remainder  of  the  life  of  the  former. 
But  rents  and  other  incorporeal  hereditaments  are  not 
in  their  nature  the  subjects  of  occupancy  (5).  They  do 
not  lie  exposed  to  be  taken  possession  of  by  the  first 
passer-by.  It  was  accordingly  thought  that  the  statutes, 
which  provided  a  remedy  in  the  case  of  lands  and  other 
corporeal  hereditaments,  were  not  applicable  to  the  case 
of  a  rent-charge,  but  that  it  became  extinct  as  before 
mentioned  (c).  By  a  modern  decision,  however,  the 
construction  of  these  statutes  was  extended  to  this  case 
also  (<0  ;  and  further,  the  Wills  Act  of  1839  (e),  by 
which  these  statutes  were  repealed  (/),  permitted,and  the 
present  Wills  Act  now  permits  every  person  to  dispose 
by  will  of  estates  pur  autre  vie,  whether  there  is,  or  is 
not  any  special  occupant  thereof,  and  whether  the  same 
is  a  corporeal  or  an  incorporeal  hereditament  (y). 

(2).  An  estate  tail  in  a  rent-charge  seldom,  perhaps 
never,  occurs  in  practice. 

(3).  An  esta/e  in  fee  simple  in  a  rent-charge  may  be 
granted  either  by  a  memorandum  of  encumbrance 
under  the  Real  Property  Act,  or  by  a  conveyance.  If 
the  former  method  be  appropriate,  the  form  provided 
in  the  schedule  to  the  Act  must  be  followed  (A),  and 
the  powers  given  by  the  Act  to  secure  payment  will 
vest  in  the  encumbrancee  (*).     By  the  latter  method 


(a)  Ante,  p.  27.  (e)  7  Win.  IV.  &  1  Vic.  c.  26. 

ib)  Co.  Litt.  41b,  388a.  (/)  s.  2. 

(c)  2  Bl.  Com.  260.  {g)  Act  No.  13,  1898,  s.  5. 

(cO  Bearpark  v.  Hutchimony  (h)  Act  No.  25, 1900,  ss.  56,  39 

Bing.  178.  (*)  ss.  57-60,  63. 
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the  transaction  may  be  accomplished  by  a  conveyance 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 
use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent-charge  agreed  on,  and  to  the  further  use  that,  if 
it  be  not  paid  within  so  many  days,  the  vendor  and  his 
heirs  may  distrain,  and  to  the  further  use  that,  in  case 
of  non-payment  within  so  many  more  days,  the  vendor 
and  his  heirs  may  enter  and  hold  possession  till  all 
arrears  and  expenses  are  paid  ;  and  subject  to  the  rent- 
charge,  and  to  the  powers  and  remedies  for  securing 
payment  thereof,  to  the  use  of  the  purchaser,  his  heirs 
and  assigns  for  ever.  The  purchaser  thus  acquire*  an 
estate  in  fee  simple  in  the  lands,  subject  to  a  perpetual 
rent-charge  payable  to  the  vendor,  his  heirs  and  assigns. 
It  should  however  be  carefully  borne  in  mind  that 
rents  of  this  kind  are  very  different  from  rents- 
service.  In  England  a  person  may  be  tenant  in  fee  of  a 
rent-service  created  before  the  statute  of  Quia  emptores  {k\ 
and  such  rents  being  incidental  to  tenure  may  be  dis- 
trained for  of  common  right  without  any  express  clause 
for  the  purpose.  But  this  cannot  happen  in  New  South 
Wales.  For,  since  the  passing  of  that  statute  it  has  not 
been  lawful  for  any  person  to  create  a  tenure  in  fee 
simple,  the  effect  of  it  being  that,  upon  a  conveyance 
from  one  subject  to  another  of  land  in  fee  simple,  the 
grantee  holds  not  of  the  grantor,  but  of  the  person  of 
whom  the  grantor  held  (/).  The  grantor  having  thus 
no  reversion  left  in  him,' there  is  no  tenure  between 
him  and  the  grantee,  and  consequently  no  rent ser vice {m). 
The  modern  rents  of  which  we  are  now  speaking  are 
accordingly  mere  rent-charges,  and  in  ancient  days 
would  have  required  express  clauses  of  distress  to  make 


(^)  18  Edw.  I.  c.  1.  {m)    Co.     Lilt.     144a,    n.    5; 

(/)  Ante,  pp.  72,  129.  Tudor's  R.P.  Ca.  177. 
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them  secure.  They  were  formerly  considered  in  law 
as  agaiiut  common  right  (n),  that  is,  as  repugnant  to  the 
feudal  policy,  which  encouraged  only  such  rents  as 
were  incident  to  tenure.  A  rent-charge  was  accordingly 
regarded  as  a  thing  entire  and  indivisible,  unlike  rent 
service,  which  was  capable  of  apportionment.  And 
from  this  property  of  a  rent-charge,  the  law,  in  its 
hostility  to  such  charges,  drew  the  following  conclu- 
sion :  that  if  any  part  of  the  land,  out  of  which  a  rent 
charge  issued,  were  released  from  the  charge  by  the 
the  owner  of  the  rent,  either  by  an  express  deed  of 
release,  or  virtually  by  his  purchasing  part  of  the  land, 
all  the  rest  of  the  land  should  enjoy  the  same  benefit 
and  be  released  also  (o).  If,  however,  any  portion  of 
the  land  charged  should  descend  to  the  owner  of  the 
rent  as  heir  at  law,  the  rent  would  not  thereby  have 
been  extinguished,  as  in  the  case  of  a  purchase,  but 
would  have  been  apportioned  according  to  the  value  of 
the  land  ;  because  such  portion  of  the  land  came  to  the 
owner  of  the  rent,  not  by  his  own  act,  but  by  the  course 
of  law  (p).  And  so  the  law  continued  in  New  South 
Wales  until  it  was  altered  in  1862  by  the  Trust  Pro- 
perty Act  (^),  which  the  Conveyancing  Act  of  1898  has 
re-enacted  by  providing  that  the  release  from  a  rent 
charge  of  part  of  the  hereditaments  charged  therewith 
shall  not  extinguish  the  whole  rent-charge,  but  shall 
operate  only  to  bar  the  right  to  recover  any  part  of  the 
rent-charge  out  of  the  hereditaments  released,  without 
prejudice  nevertheless  to  the  rights  of  all  persons  inte- 
rested in  the  hereditaments  remaining  unreleased,  and 
not  concurring  in  or  confirming  the  release  (r). 


(n)  Co.  Litt.  147b.  (p)  Litt.  s.  224. 

(o)    Litt.   s.   222  ;    Dennett  v,  (g)  26  Vic.  No.  12,  s.  11. 

Pass,  1  New  Cases,  388,  (r)  Act  No.  17,  1898,  s.  120 


Digitized  by 


Google 


398     PART  II  .—OP  INCORPOREAL  HBRBDIT AMBNTS . 

3.  Exoneration  of  executors  and  administrators. 

The  rent-charges  of  which  we  are  speaking  are  usually 
further  secured  by  a  covenant  for  payment,  entered 
into  by  the  purchaser  in  the  deed  by  which  they  are 
granted.  In  order  to  exonerate  the  executors  or  ad- 
ministrators of  such  a  purchaser  from  perpetual  liability 
under  this  covenant,  it  is  provided  by  the  Wills  Act, 
1898,  that  where  an  executor  or  administrator,  liable  as 
such  to  the  rent,  covenants,  or  agreements  contained  in 
any  conveyance  on  rent-charge,  or  agreement  for  such 
conveyance,  granted  to  or  made  with  the  testator  or 
intestate  whose  estate  is  being  administered,  shall  have 
satisfied  all  such  liabilities  as  shall  then  have  accrued 
and  been  claimed,  and  shall  have  set  apart  a  sufficient 
sum  to  answer  any  future  claim  that  may  be  made  in 
respect  of  any  fixed  and  ascertained  sum  agreed  to  be 
laid  out  on  the  property  (although  the  period  for  laying 
out  the  same  may  not  have  arrived),  and  shall  have 
conveyed  the  property,  or  assigned  the  agreement  for 
such  conveyance  to  a  purchaser,  he  may  distribute  the 
estate  of  the  deceased  remaining  in  his  hands  amongst 
the  parties  entitled  thereto,  without  appropriating  any 
part  thereof  to  meet  any  future  liability  under  such 
conveyance  or  agreement  («).  But  this  is  not  to  pre- 
judice the  right  of  any  grantor,  or  those  claiming  under 
him,  to  follow  the  assets,  or  estate,  or  any  part  thereof, 
into  the  hands  of  the  persons  or  any  of  them,  among 
whom  the  same  may  have  been  distributed,  or  who 
may  have  received  the  same  (t). 

4.  Banlcruptcy  of  owner  of  tlie  land.  The  Bank- 
ruptcy Act,  1898,  provides  for  the  disclaimer,  by  the 
official  assignee,  of  any  property  that  is  unsaleable,  or 
not  readily  saleable,  by  reason  of  its  binding  the  pos- 

(«)  Act  No.  13, 1898,  s.  94.  (t)  s.  95. 
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sessor  thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money  («).  But  he  is 
not  entitled  to  disclaim  in  any  case  where  an  application 
in  writing  has  been  made  to  him  by  any  person  inte- 
rested in  the  property  requiring  him  to  decide  whether 
he  will  disclaim  or  not»  and  he  has  for  a  period  of 
twenty-eight  days  after  the  receipt  of  the  application, 
or  such  extended  period  as  may  be  allowed  by  the 
Court,  declined  or  neglected  to  give  notice  whether  he 
disclaims  the  property  or  not  (p). 

5.   No  tenure  of  a  rent-charge.     Although  rent 
charges  and   other  self-existing  incorporeal  heredita- 
ments of  the  like  nature  are  no  favourites  with  the 
law,  yet,  whenever  it  meets  with  them,  it  applies  to 
them,  as  far  as  possible,  the  same  rules  to  which  corporeal 
hereditaments  are  subject.     Thus,  we  have  seen  that  the 
estates  which  may  be  held  in  the  one  are  analogous  to 
those    which  exist    in  the  other.     So,  estates   in  fee 
simple,  both  in  the  one  and  in  the  other,  may  be  alie- 
nated by  the  owner,  either  in  his  lifetime  or  by  his 
will,   to  one  person  or  to  several  as  joint  tenants  or 
tenants  in   common  (w)^  and,  on  his  intestacy,  will 
devolve  on  his  administrator.    But  in  one  respect  the 
analogy  fails.    Land  is  essentially  the  subject  of  tenure. 
It  may  belong  to  a  lord,  but  be  holden  by  his  tenant, 
by   i^hom  again  it  may  be  sub-let  to  another  ;  and  so 
lon^  as  rent  is  rent  service,  a  mere  incident  arising  out 
of  the  estate  of  the  payer,  and  belonging  to  the  estate 
of  the  receiver,  so  long  may  it  accompany,  as  accessory, 
its   principal,  i,e,^  the  estate  to  which  it  belongs.     But 
the  receipt  of  a  rent-charge  is  accessory  or  incident  to 
no   other  hereditament.      True,  a  rent-charge  springs 

f «)   Act  No.  25,  1898,  s.  62  (1).  (m?)  Rivis  v.  Watson,  5  M.  and 

(r)    s.  62(5)  W.  255. 
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from,  and  is  therefore  in  a  manner  connected  with,  the 
land  on  which  it  is  charged ;  but  the  receiver  and 
owner  of  a  rent-charge  has  no  shadow  of  interest 
beyond  the  annual  payment,  and  in  the  abstract  right 
to  this  payment  his  estate  in  the  rent  consists.  Such 
an  estate  therefore  cannot  be  subject  to  any  tenure. 
The  owner  of  an  estate  in  a  rent-charge  consequently 
owes  no  fealty  to  any  lord,  neither  can  he  be  subject, 
in  respect  of  his  estate,  to  any  rent  as  rent-service ; 
nor,  from  the  nature  of  the  property,  could  any  distress 
be  made  for  such  rent-service  if  it  were  reserved  (jc). 
So,  if  the  owner  of  an  estate  in  fee  simple  in  a  rent 
charge  should  die  intestate,  and  without  leaving  any 
next  of  kin,  his  estate  cannot  escheat  to  his  lord,  for 
he  has  none.  It  will  simply  cease  to  exist,  and  the 
lands  out  of  which  it  was  payable  will  thenceforth  be 
discharged  from  its  payment  (y). 

(x)  Co.  Litt.  47a,  144a  ;  2  Bl.  he  may  distrain  on  all  the  lands 

Com.  42.     But  it  is  said  that  the  of  the    lessee.      Co.   Litt.  47a, 

King  may  reserve  a  rent  out  note  (1)  ;  Bac.  Abr.  tit.  Rent(B). 
of  an  incorporeal  hereditament,  (y)  Co.  Litt.  298a,  n  (2). 

for  which,  by  his  prerogative 
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CHAPTER  I. 

OP  A  TERM    OF  YEARS. 

Of  chattel  or  personal  interests  in  landed  property  a 
lease  or  term  of  years  is  at  the  present  day  one  of  the 
most  important.  By  the  expression  "  term  of  years " 
is  understood  not  merely  the  term  for  which  a 
lease  is  granted,  but  also  the  interest  acquired  by  the 
lessee.  Terms  of  years  may  practically  be  considered 
as  of  three  kinds  : — I.  Those  which  are  created  by 
ordinary  leases y  are  subject  to  a  yearly  rent,  seldom 
exceed  ninety-nine  years  and  under  which  so  large  a 
number  of  the  occupiers  of  lands  and  houses  are  entitled 
to  their  occupation ;  II.  Those  which  are  created  for  long 
terms  by  settlements,  wills,  or  mortgage  deeds,  in  respect 
of  which  no  rent  is  reserved,  which  are  frequently  for 
one  thousand  years  or  more,  are  often  vested  in  trustees, 
and  are  usually  given  to  secure  the  payment  of  money 
by  the  owner  of  the  land  ;  III.  Those  which,  under 
the  provisions  of  various  statutes,  are  granted  by  the 
Crown  or  under  its  sanction,  which  have  for  their 
general  purpose  the  settlement  of  population  upon  the 
waste  and  other  lands  of  the  Crown  and  which  are 
upon  diverse  conditions  according  to  the  distinctive 
object  for  which  they  are  held.  But  although  terms  of 
years  of  different  lengths  are  thus  created  for  different 
purposes,  and  will  in  this  chapter  be  treated  of  in  three 
different  sections,  it  must  not  therefore  be  supposed 
that  one  term  of  years  is  an  interest  of  a  different 
nature  from  another.  On  the  contrary  all  terms  of 
years  possess  precisely  the  same  attributes  in  the  eye  of 
the  law. 
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expresBly  stating  it  to  be  at  will  (y),  and  without 
limiting  any  certain  period,  is  not  a  lease  at  will,  but  a 
lease  from  year  to  year  (A),  of  which  we  shall  presently 
treat.  When  property  is  vested  in  trustees,  the  cestui 
que  trust  is,  as  we  have  seen  (»),  absolutely  entitled  to 
such  property  in  equity.  But,  as  the  Courts  of  law 
did  not  recognize  trusts,  they  considered  the  cestui 
que  trust  when  in  possession  to  be  merely  the  tenant  at 
will  of  his  trustees  (j).  A  tenant  at  will  may,  however, 
under  some  circumstances,  acquire  a  good  title  to  the 
land  which  he  occupies.  Thus,  where  tenant  at  will 
occupied  without  interruption,  and  without  payment 
of  rent,  for  more  than  twenty  years,  during  which 
period  he  let  and  transferred  portions  of  the  land  with 
the  knowledge  and  without  the  interference  of  the 
owner  of  the  fee,  he  was  held  to  have  acquired  an 
indefeasible  title  against  the  owner  (k), 

II.  Tenancy  by  sufferance.  This  arises  when  one 
who  has  originally  come  into  possession  by  a  lawful 
title  wrongfully  keeps  possession  after  his  title  has 
determined.  There  is  thus  a  great  diversity  between  a 
tenant  at  will  and  a  tenant  by  sufferance  ;  for,  a  tenant 
at  will  is  in  and  continues  in  by  right,  but  a  tenant  by 
sufferance  having  entered  by  a  lawful  title  holds  over 
by  wrong.  Against  the  Crown,  however,  there  can  be 
no  tenancy  by  sufferance,  but  he  who  holds  over  is  an 
intruder  upon  Crown  lands,  because  no  laches  can  be 
imputed  to  the  Crown  for  not  entering  (/). 


ig)  Doe  d.  Bastow  v.  Cox,  11  Windsor,  2  Ves.  senr.  472,  481  ; 

(iM.\22\  Doe ±  Dixie  v.Daries,  aee   MeUing  v.  Leak,   16   C.B. 

7  Exch.  89.  652. 

(/j)  Right  d.  Flower  v.  Darby,  {k)  Day  v.  Day,  8  S.C.R.  264  ; 

1  T.R.  159,  163.                          *  8  Moo.  P.C.  N.S.  152. 

(i)  Ante,  p.  189.  (/)  Co.  Litt.  57b. 

ij)  Earl  of  Pomfret  v.  Lord 
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III.  Tenancy  for  years.  This  estate  is  where  one 
has  an  interest  in  land  and  a  possession  thereof  by 
virtue  of  such  interest  for  some  fixed  and  determinate 
period  of  time.  The  period  may  be  for  less  than  a 
year,  or  from  year  to  year,  or  for  a  fixed  number  of 
years. 

Lease   from   year  to  year.    This  is  a  method  of 
letting  very  commonly  adopted.     In  most  cases  it  is 
much  more  advantageous  to  both  landlord  and  tenant 
than  a  lease  at  will,  for  this  reason,  that  both  landlord 
and  tenant  are  entitled  to  notice  before  the  tenancy  can 
be  determined  by  the  other  of  them.     This  notice  must 
be  given  at  least  half  a  year  before  the  expiration  of 
the  current  year  of  the  tenancy  (m)  ;  for  the  tenancy 
cannot  be  determined  by  one  only  of  the  parties,  except 
at  the  end  of  any  number  of  whole  years  from  the  time 
it  began.     Hence,  if  the  tenant  enter  on  any  particular 
day  of  the  year,  he  can  quit  only  on  the  same  particular 
day  of  the  year  following.    When  once  in  possession 
he  has  a  right  to  remain  for  a  year  ;  and,  if  no,  notice 
to  quit  be  given  for  half  a  year  after  he  has  had  pos- 
session, he  will  have  a  right  to  remain  two  whole  years 
from  the  time  he  came  in,  and  so  on  from  year  to  year. 
A  lease  from  year  to  year  can  be  made  by  parol  or 
word  of  mouth  (n)   if  the  rent  reserved  amount  to 
two-thirds  at  least  of  the  full  improved  value  of  the 
lands  ;  for  if  the  rent  reserved  do  not  amount  to  so 
much,  the  Statute  of  Frauds  declares  that  such  parol 
lease  shall  have  the  force  and  effect  of  a  lease  at  will 
only  (o).     The  best  way  to  create  this  kind  of  tenancy 
is  to  let  the  lands  to  hold  "  from  year  to  year"  simply, 

{rn)  Bight  d.  Flower  v.  Darbf/,  (//)  Legy  v  Ilackett,  Bac.  Abr. 

1   T.K.  loy,  16H  ;  and  see />oc  d.  tit.    Leases   (L.   3);    S.C.    iioin 

L,ord    Bradford    v.    Watkiits,   7  Legg  w  Strndwich: '2  >ii\k.  {14. 

Kast.  o51.    '  (o)  29  Car.  II.  c.  3,  ss.  I,  2. 
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for  much  litigation  has  arisen  from  the  use  of  more 
circuitous  methods  of  saying  the  same  thing  (p). 

Lease  for  fixed  number  of  years. 

1.  How  made.  By  the  Statute  of  Frauds  a  lease  for 
a  fixed  number  of  years  may  be  made  by  parol,  if  the 
term  do  not  exceed  three  ye^ars  the  making  thereof  and 
if  the  rent  reserved  amount  to  two-thirds  at  least  of 
the  full  improved  value  of  the  land  {q).  If  for  a  longer 
term,  or  at  a  lower  rent,  the  statute  requires  (r)  that 
the  lease  be  put  into  writing  and  signed  by  the  parties 
making  it  or  their  agents  thereunto  lawfully  authorized 
by  writing.  But  a  lease  of  a  separate  incorporeal 
hereditament  was  always  required  to  be  made  by 
deed  («).  In  the  case  of  land  under  the  Real  Property 
Act  (0  a  special  form  of  lease  must  be  used.  For  that 
Act  requires  that  when  any  such  land  is  intended  to  be 
leased  or  demised  for  a  life  or  lives,  or  for  any  term  of 
years  exceeding  three  years  the  proprietor  shall  execute 
a  memorandum  of  lease  in  the  form  given  in  the  eighth 
schedule  to  the  Act.  Every  such  instrument  must,  for 
description  of  the  land  intended  to  be  dealt  with,  refer 
to  the  grant  or  certificate  of  title  of  the  land,  or  must 
give  such  other  description  as  may  be  necessary  to 
identify  such  land  (w).  It  must  be  executed  in  dupli- 
cate, and  attested  by  at  least  one  witness  (r).  A 
certificate  that  it  is  correct  must  be  endorsed  thereon 
by  the  party  claiming  under  it,  or  by  his  solicitor  or 
conveyancer  {w)  ;  and  before  it  can  be  effectual  to  pass 


(p)  See  Bac.  Abr.  tit.  Leases  («)  Bird  v.  Iligginsofu  2  Ad. 

and   Terms   for   Years   (L.   3);  &    E.   696;    6  Ad.  &   E.   824; 

Doe    d.    Clarke    v.    SinaHdge,  4  Nev.  &  M.  505. 

7  Q.B.  957.  (t)  Act  No.  25,  1900. 

{q)  29  Car.  1 1,  c.  3,  s.  2  ;  Lord  (m)  s.  5.3. 

Bolton  V.  Tonilin,  5  A.  &  E.  856.  (r)  s.  36. 

(/•)  29  Car.  II.  c.  3,  s.  1.  (i/?)  s.  117. 
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the  premises  and  is  vested  in  the  lessees  immediately  on 
his  entry  (6). 

2.  Must  be  for  definite  period.  There  is  no  limit 
to  the  number  of  years  for  which  a  lease  uci^J'  ^^ 
granted.  It  may  be  for  99,  100,  1000,  or  any  <^^^^^ 
number  of  years,  but  it  is  an  essential  requisite  that 
there  shall  be  a  definite  period  of  time  fixed  i*^  ^^^ 
lease  at  which  the  term  granted  must  end  (<?)  -  ^^  ^^ 

this  ^xed  period  of  endif*g  which  distinguishes  ii-  tierm 
from  an  estate  of  freehold.  Thus,  a  lease  to  A  fo^  "^^ 
life  is  a  conveyance  of  an  estate  of  freehold,  and  JCBOst 
be  carried  into  effect  by  the  proper  method  foi"  ^^^' 
veying  the  legal  seisin  ;  but  a  lease  to  A  for  ninety  ^^^^^® 
years,  if  he  shall  so  long  live,  gives  him  only  a  t^^^^  ^^ 


(h)  By  the  "Stamp  Duties  Act  1898  "  leases  are  subject  to  <^"*y 
as  follows : — 

(1)  For  any  definite  term  or  for  an  indefinite  term 
of  any  lands  tenements  or  heritable  subjeas — 

Where  the  consideration  or  any  part  of  the 
consideration  moving  either  to  the  lessor 
or  to  any  other  person  shall  consist  of  any 
money,  stock  or  security—  dafr 

I  as  a  con ▼■i^     for 

In  respect  of  such  consideration s  on   a    '^  %oo- 

I  the    ^vci^ 
(  sidcration. 

Where  the  consideration  or  any  part  of  the 

consideration  shall  be  any  rent —  . 

In  respect  of  such  consideration —  .^     ^-    J 

For  every  sum  not  exceeding  £50  per  annum  O     * 

And  for  every  £50  or  fractional .  part  of  £50  g 

per  annum ^     n    0 

(2)  Of  any  other  kind  whatsoever 1     ^     , 

Agreements  for  leases  are  chargeable  with  the  same  duty  as  ^^j*^. 
leases  for  the  same  term  and  consideration  ;   but  a  lease   ^"    „[ 
quently  made  in  accordance  with  such  a  duly  stamped  apreenjf " 
is  chargeable  with  a  duty  of  2s.  6d.  only.     Where  the  considefiitio  ^ 
or  any  part  thereof  consists  of  produce  or  other  goods  the  valw^ 
such  produce  or  goods  is  deemed  a  consideration  on  which  duty 
calculable.      Leases  are   not  chargeable   with   increased   duty 
respect  of  any  penal  rent,  nor  in  respect  of  any  covenants  th«^y  '^  ^ 
contain  to  improve  the  property.     Leases  for  life  or  lives  '^^^^  ^J 
cecding  three  are  not  chargeable  with  a  higher  duty  than  £  1- 
further  sections,  39,  40  and  41  of  the  Act. 

(c)  Co.  Litt.  4ob ;  2  Bl.  Com.  143  ;  1  Steph.  Com.  283. 
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years,  on  account  of  the  absolute  certainty  of  the  deter- 
mination of  the  interest  granted,  at  a  given  time  fixed 
in  ike  lea%e. 

Besides  the  fixed  time  for  the  term  to  end,  there 
mast  also  be  a  time  fixed  from  which  the  term  is  to 
hegin  ;  and  this  time  may,  if  the  parties  please,  be  at  a 
future  period  (d).  Thus,  a  lease  may  be  made  for  100 
years  from  next  Christmas.  For,  as  leases  anciently 
were  contracts  between  the  landlords  and  their  hus- 
bandmen, and  had  nothing  to  do  with  the  freehold  or 
feudal  possession,  there  was  no  objection  to  the  tenant's 
right  of  occupation  being  deferred  to  a  future  time. 

3.  Entry  necessary.  To  perfect  his  interest  the  lessee 
mast  enter  on  the  lands  demised  (e).  Until  entry,  he 
has  no  estate,  but  only  a  right  to  have  the  lands  for  the 
term  by  force  of  the  lease  (/).  This  right  is  called  in 
law  an  interesse  termini.  It  must  be  borne  in  mind, 
however,  that  this  applies  only  to  common  law  leases. 
If  the  lease  should  be  made  by  a  bargain  and  sale, 
or  any  other  conveyance  operating  by  virtue  of  the 
Statute  of  Uses,  the  lessee  will,  by  force  of  that  Statute, 
have  the  whole  term  vested  in  him  at  once,  without 
entry ^  in  the  same  manner  as  if  he  had  actually  entered. 

4.  Lease  by  estoppel.  The  circumstance  that  a 
lease  for  years  was  anciently  nothing  more  than  a  mere 
contract,  explains  a  curious  point  of  law  relating  to  the 
creation  of  leases  for  years,  which  does  not  hold  with 
respect  to  the  creation  of  any  gresk,er  interest  in  land. 
If  a  man  should  by  indenture  lease  for  a  term  of  years 
lands  in  which  he  has  no  legal  interest,  both  lessor  and 
lessee  will  be  estopped  durinjr  the  term,  or  forbidden  to 
deny  the  validity  of  the  lease.     This  might  have  been 

{fl)  2  Bl.  Com.  143.  (/)   Litt.    s.   459  ;    Bac.   Abr. 

(^)  Litt.  s.  58  ;  Co.  Litt.  4t»b.  ;  tit.  Leases  and  Terms  for  Years 
Miller  V.  Green,  8  Bing.  ^2.  (M). 
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expected.  But  the  law  goes  further,  and  holds  that  if 
the  lessor  should  at  any  time  during  the  lease  acquire 
the  lands  he  has  so  let,  the  lease,  which  before  operated 
only  by  estoppel,  shall  now  take  effect  out  of  the  newly 
acquired  estate  of  the  lessor,  and  shall  become  for  all 
purposes  a  regular  estate  for  a  term  of  years  (j).  For 
example  A  was  the  promisee  of  a  grant  of  certain  land 
by  the  Crown,  but  in  1830,  before  receiving  any  grant, 
and  therefore  when  he  had  no  legal  estate  whatever  in 
the  land,  he  mortgaged  the  same  to  W  by  a  lease  for 
1000  years.  Six  years  afterwards  A  obtained  a  grant 
of  the  land  and  four  years  later  on  conveyed  it  to  B. 
In  this  case  it  was  held  that  A  by  executing  a  lease  for 
lOOO  years  when  he  had  nothing  to  convey  was  estopped 
from  afterwards  denying  that  he  had  a  sufficient  estate 
to  enable  him  to  demise  for  that  period,  and  that  those 
claiming  under  him  were  estopped  also  ;  so  that  they 
could  not  maintain  ejectment  against  the  mortgagee 
under  the  lease  (A).  If,  however,  the  lessor  has,  at  the 
time  of  making  the  lease,  any  interest  in  the  lands  he 
lets,  such  interest  only  will  pass,  and  the  lease  will 
have  no  further  effect  by  way  of  estoppel,  though  the 
interest  purported  to  be  granted  be  really  greater  than 
the  lessor  had  at  the  time  power  to  grant  (t).  Thus,  if 
A,  a  lessee  for  the  life  of  B,  makes  a  lease  for  years  by 
indenture,  and  afterwards  purchases  the  reversion  in 
fee,  and  then  B  dies,  A  may  a^  law  avoid  his  own  lease, 
though  several  of  the  years  expressed  in  the  lease  may 
be  still  to  come  ;  for,  as  A  had  an  interest  in  the  lands 
for  the  life  of  B,   a  term  of  years  determinable  on  B's 

(g)  Co.  Litt.   47b  ;  Bac.  Abr.  1  ;  and  comp.  Johnston  v.  Riley. 

tit.  Leases  and  Terms  for  Years  2  S.C.R.  N.S.  Eq.  1. 

(O)  ;  2  Prest.  Abs.  211  ;   Webb  (»)  Co.  Litt.  47b;  Uillw.SauH- 

V.    Austin,    7    M.    &   Gr.  701  :  ders,   2    B.   &   C.   529 ;    Doe  d. 

Burton,  R.P.  329.  Strode   v.  Seaton,  2  CM.  6i  R. 

{h)  Buchiell  v.  Mann,  2  S.C.  R.  728,  730. 
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do  any  act  upon  the  premises,  as  e.g,  to  bnild  a  wall,  is 
binding  on  the  assignee,  if  the  lessee  has  covenanted 
for  himself  and  hia  assigns  to  do  the  act  (n).  Bnt  a 
covenant  which  leaves  it  optional  with  the  lessee  to  do 
the  act  or  not  cannot  be  made  to  bind  the  assignee  (o), 
nor  one  to  do  any  act  upon  premises  not  comprised  in 
the  lease  (/?).  And  a  covenant  to  pay  all  taxes  is  void 
in  BO  far  as  it  contravenes  the  terms  of  the  Land  and 
Income  Tax  Assessment  Act  of  1895  (q),  as  e.g,  if 
it  affects  the  incidence  of  the  tax,  although  such  a 
covenant  is  good  in  so  far  as  it  relates  to  other  rates  and 
taxes,  such  as  municipal  rates  (r). 

(1).  Covenants  runnins:  with  the  land.  When 
covenants  are  of  such  a  nature  as  to  bind  the  assignee 
they  are  said  t6  run  with  the  land,  the  burden  of  them 
passing  with  the  land  to  every  subsequent  assignee. 
But  when  the  assignee  assigns  to  another,  his  liability 
ceases  as  to  any  future  breach  («).  In  the  same  manner, 
the  benefit  of  covenants  relating  to  the  land,  entered 
into  by  the  lessor,  will  pass  to  the  assignee  ;  for,  though 
no  contract  has  been  made  between  the  lessor  and  the 
assignee  individually,  yet,  as  the  latter  has  become  the 
tenant  of  the  former,  d^  privity  of  estate  is  said  to  arise 
between  them,  by  virtue  of  which  the  covenants  entered 
into  when  the  lease  was  granted  become  mutually 
binding,  and  may  be  enforced  by  one  against  the 
other  (t).  This  mutual  right  iB  also  confirmed  by  an 
express  clause  of  the  statute  concerning  grantees  of 
reversions   (w),   by    which   assignees  of   the   reversion 

(/i)    Spencers    Case,    5   Rep.  (r)     Cooper    v.     Batron,    20 

I6a;  Sm.  L.C.  vol.  I  ;  Ifeniinif-  N.S.W.R.  176. 

waf/  V.  Feniamk':,  13  Sim.  228.  («)  Taplor  v.  Shum,  1  B.  &  P. 

See  J/i/w/<«//v.  Oa/tr«,2H.&N.  31  ;  Rowley  v.  Adatns,  4  M.  & 

793,  809.  Cr.  534. 

(o)  Lee  V  Close,  10  S.C.R.  86.  (/)  Sugd.  V.  &  P.  577. 

ip)  Keppel  V.  Bailef/,  2  M.  &  («)  32  Hen.  VIII.  c.  34.  s.  2; 

K.  617.  ante,  p.  308. 

iq)  59  Vic.  No.  15,  s.  12  sqq. 
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rent  there  is  a  covenant  implied  for  the  payment  of 
rent  (a).  In  every  lease  under  the  Real  Property  Act 
the  following  covenants,  unless  expressly  negatived  or 
modified  either  in  the  instrument  or  by  indorsement 
thereon,  are  implied  against  the  lessee,  (1)  that  he  will 
pay  the  rent  thereby  reserved  at  the  times  therein 
mentioned  and  all  rates  and  taxes  which  may  be  pay- 
able in  respect  of  the  demised  property  during  the 
continuance  of  the  lease,  (2)  that  he  will  at  all  tiroes 
during  the  continuance  of  the  lease  keep,  and  at  the 
determination  thereof  yield  up,  the  demised  property 
in  good  and  tenan table  repair,  accidents  and  damage 
from  fire,  storm,  and  tempest,  and  reasonable  wear  and 
tear  excepted  (b). 

(3).  Short  forms  of  covenants.  Under  the  old 
system  of  conveyancing  inconvenience  is  sometimes 
occasioned  through  covenants  being  very  lengthy.  An 
attempt  to  remedy  this  was  made  in  1847  by  the  Leases 
Facilitation  Act  (<?),  and  has  now  been  continued  by 
the  Landlord  and  Tenant  Act  of  1899,  which  enacts 
that  whenever  any  party  to  any  deed  made  according 
to  the  tenor  and  effect  of  the  form  set  forth  in  the  Act, 
or  whenever  any  party  to  any  other  deed  which  is 
expressed  to  be  made  in  pursuance  of  the  Act,  shall 
employ  in  such  deed  respectively  any  of  the  forms  of 
words  contained  in  column  1  of  schedule  C  to  the  Act 
such  deed  shall  be  taken  to  have  the  same  effect  and  be 
construed,  as  if  such  party  had  inserted  in  such  deed 
the  corresponding  form  of  words  contained  in  column 
2  of  the  same  schedule  (d).  The  abbreviated  forms  of 
covenants  thus  provided  for  are  twelve  in  number,  and 

(a)  Burton's  R.P.  405  ;  Green-  (6)  Act  No.  25, 1900,  ss.  78, 80. 

icut/    V.    Hart,    14     C.B.    340  ;  (c)  11  Vic.  No.  28. 

Harris  v.  Harris,  16  N.S.W.R.  (d)  Act  No.  18,  1899,  s.  3. 
176,181. 
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short  forms  of  words.     The  forms  themselves  may  be 
modified  or  negatived  according  to  circumstances  (j). 

6.  Proviso  for  re-entry.  The  payment  of  the  rent, 
and  the  observance  and  performance  of  the  covenants 
are  usually  further  secured  by  a  proviso  or  condition 
for  re-entry,  which  enables  the  landlord  (and  the 
statute  concerning  grantees  of  reversions  (k)  enables 
his  assigns)  on  non-payment  of  the  rent,  or  on  non- 
observance  or  n  on -performance  of  the  covenants,  to 
re-enter  on  the  premises  let,  and  re-possess  them  as  if 
no  lease  had  been  made.  And  in  every  memorandum 
of  lease  under  the  Real  Property  Act  there  are  implied, 
unless  expressly  negatived  or  modified  (»),  the  following 
powers  in  the  lessor :  (1)  that  he  may  twice  a  year  at 
a  reasonable  time  upon  giving  two  days'  notice  enter  to 
view  the  state  of  repair  and  may  notify  the  lessee  in 
writing  of  any  defect,  and  require  him  within  a  reason- 
able and  specified  time  to  repair  the  same  ;  (2)  that  in 
case  any  rent  be  in  arrear  for  six  calendar  months,  or 
default  be  made  in  fulfilment  of  any  covenant  on  the 
part  of  the  lessee  and  be  continued  for  six  calendar 
months,  or  the  repairs  required  by  such  notice  as  afore- 
said be  not  completed  within  the  time  therein  specified, 
he  may  re-enter  and  take  possession  of  the  premises  (J). 

So  far  as  the  proviso  for  re-entry  relates  to  the 
non-payment  of  rent ^  it  has  already  been  adverted  to  (k), 

(1)  Licence  to  commit  breach.  It  was  formerly 
the  law  that  if  an  express  licence  were  once  given  by 
the  landlord  for  the  breach  of  any  covenant,  or  if  the 
covenant  were,  not  to  do  a  certain  act  without  licence, 
and  licence  were  once  given  by  the  landlord  to  perform 


(a)  s.  80.  (0  Act  No.  25,  1900,  s.  i 

Qi)  32  Hen.  VIII.  c.  34  ;  ante,  (;)  s.  79. 

p.  308.  XU)  Ante,  p.  307  et  sqq. 
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the  act,  the  right  of  re-entry  was  gone  for  ever  (/).  The 
ground  of  this  doctrine  was,  that  every  condition  of 
re-entry  is  entire  and  indivisible  ;  and,  as  the  condition 
had  been  waived  once,  it  could  not  be  enforced  again. 
So  far  as  this  reason  extended  to  the  breach  of  any 
covenant,  it  was  certainly  intelligible  ;  but  its  applica- 
tion to  a  licence  to  perform  an  act,  which  was  only 
prohibited  when  done  without  licence,  was  not  very 
apparent  (m).  This  rule,  which  was  well  established, 
was  frequently  the  occasion  of  great  inconvenience  to 
tenants ;  for  no  landlord  could  venture  to  give  a  licence 
to  do  any  act  which  might  be  prohibited  by  the  lease 
unless  done  with  licence,  for  fear  of  losing  the  benefit 
of  the  proviso  for  re-entry,  in  case  of  any  future  breach 
of  covenant.  The  only  method  to  be  adopted  in  such  a 
case  was,  to  create  a  fresh  proviso  for  re-entry  on  any 
future  breach  of  covenants,  a  proceeding  which  was  of 
course  attended  with  expense.  The  term  would  then 
for  the  future  have  been  determinable  on  the  new 
events  stated  in  the  proviso ;  and  there  was  no  objec- 
tion in  point  of  law  to  such  a  course  ;  for  a  term,  unlike 
an  estate  of  freehold,  may  be  made  determinable 
daring  its.  continuance,  on  events  which  were  not  con- 
templated at  the  time  of  its  creation  (n).  But  this 
inconvenient  doctrine  was  put  an  end  to  by  the  Trust 
Property  Act  of  1862,  the  enactments  of  which,  though 
now  repealed,  are  embodied  in  the  Landlord  and  Tenant 
Act  by  which  it  is  provided  (o)  that  every  such  licence 
shall,  unless  otherwise  expressed,  extend  only  to  the 
matter  thereby  specifically  authorised  to  be  done,  but 
not  so  as  to  prevent  any  proceeding  for  any  subsequent 

(^D    Dumpoi^s  Case,  4    Rep.  (m)  4Jarman'sConv.bySweet, 

119  ;  1  Sm.  L.C.  41  ;  Brummell      377,  n.  (e). 
V    Macpherson,  14  Ves.  173.  (71^  2  Prest.  Conv.  199. 

(o)  Act  No.  18,  1899,  s.  57. 
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breach  (unless  otherwise  specified  in  such  licence) ; 
and  the  landlord's  right  of  re-entry  is  to  remain  in  all 
respects  as  if  such  licence  had  not  been  given,  except  in 
respect  of  the  particular  matter  authorised  to  be  done. 
Provision  has  also  been  made  that  a  licence  to  one  of 
several  lessees  or  co-owners,  or  with  respect  to  part 
only  of  the  property  let,  shall  not  destroy  the  right  of 
•re-entry  as  to  the  other  lessees  or  co-owners,  or  as  to 
the  remainder  of  the  property  (p). 

(2).  Waiver  of  breach.  On  this  point  the  law 
formerly  stood  thus.  The  receipt  of  rent  by  the  land- 
lord, after  notice  of  a  breach  of  covenant  committ;ed  by 
his  tenant  prior  to  the  rent  becoming  due,  was  an  im- 
plied waiver  of  the  right  of  re-entry  (r)  ;  but,  if  the 
breach  was  of  a  continuing  kind,  this  implied  waiver 
did  not  extend  to  the  breach  which  continued  after  the 
receipt  (»).  An  implied  waiver  of  this  kind  did  not 
destroy  the  condition  of  re-entry  {t)  ;  but  an  actual 
waiver  did.  Hence  few  landlords  were  disposed  to 
give  an  actual  waiver.  The  inconvenience  which  thus 
arose  was  first  met  by  the  Trust  Property  Act  of 
1862  (w).  and  the  Landlord  and  Tenant  Act  now  pro- 
vides (v)  that  where  any  actual  waiver  of  the  benefit  of 
any  covenant  or  condition  in  any  lease  on  the  part  of 
any  lessor  is  proved  to  have  taken  place  after  the  passing 
of  the  Act  in  any  one  particular  instance,  such  actual 
waiver  shall  not  be  deemed  to  extend  to  any  instance 
or  any  breach  of  covenant  or  condition  other  than  that 
to  which  such  waiver  specially  relates,  nor  to  be  a 
general  waiver  of  the  benefit  of  any  such  covenant  or 
condition  unless  an  intention  to  that  effect  appears. 

(p)  s.  58.  Jenes,  6  Exch.  498. 

(/•)  Co.  Lilt.  2 1  lb;   Price  v.  (0  Boe  d.  Flower  v.   Peck, 

Worwood.  2  U.  &  N.  512.  1  B.  &  Ad.  428. 

(s)  Doe  d.  Mnston  v.  Gladwitt,  (u)  26  Vic.  No  12,  s.  4. 

6   y.B.   y53;    Doe  d.  Baker  v.  (r)  Act  No.  18,  1899,  s.  60. 
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notice  may  be  snCacient  altboagh  it  does  not  ask  for 
compensation  (b).  The  Act  makes  provisions  as  to  the 
mode  of  service  (c).  And  where  a  lessor  is  proceeding 
to  enforce  his  right  of  entry  the  lessee  may  by  suit  in 
equity  apply  for  relief.  The  Court  may  grant  or  refuse 
relief  according  as  under  the  circumstances  of  the  case 
it  thinks  fit ;  and  if  it  grants  relief  may  do  so  upon 
such  terms,  including  the  granting  of  an  injunction,  as 
it  thinks  fit  (rf).  These  provisions  have  effect  (e)  not- 
withstanding any  stipulation  to  the  contrary.  They 
are  retrospective  ;  and  they  apply  to  any  lease  or  under- 
lease (/)  other  than  a  Crown  lease,  or  a  lease  granted 
by  an  owner  under  section  eleven  of  the  Mining  Laws 
Amendment  Act  of  1896,  or  a  lease  or  tenancy  for  a 
term  of  one  year  or  less  (a)  ;  but  they  do  not  extend  to 
a  covenant  against  assigning  (A),  underletting  (t),  part- 
ing with  the  possession  or  disposing  of  (j)  the  land 
leased  ;  or  to  a  condition  for  forfeiture  on  the  bank- 
ruptcy of  the  lessee,  or  on  the  taking  in  execution  of 
the  lessee's  interest ;  neither  do  they  affect  the  law 
relating  to  re-entry,  or  forfeiture,  or  relief  in  case  of 
non-payment  of  rent  (k).  And  the  lessee  cannot  ob- 
tain relief  under  this  enactment  after  the  lessor  has 
entered  (Z). 

(4).  Severance  of  the  reversion.  The  law  formerly 
was  that  a  grantee  of  part  of  the  reversion  could  not 
take  advantage  of  the  proviso  for  re-entry,  or  any  other 
conditions  or  powers  of  the  lease  ;  as  e,^.  if  a  lease  had 


(b)  Lock  V.  Pearce,  1893, 2  Ch.  1900,  2  Q.B.  267. 

271.  («)  Bai-row  v.  Imacs,  1891.  1 

(r)  Act  No.  66,  1901,  s.  2.  Q.B.417:  Eastern  Telegraph  Co. 

{(l)  s.  1  (2).  V.  Dent.  C.A.  1899,  1  Q.B.  835. 

(e)  s.  4.  (./)  Gentle  v.  Faulkner,  sup. 

( 0  ss  4,  1  (3).  (/•)  Act  No.  66.  1901,  s.  1  (7). 

(q)  s.  1  (6).  ( / )  Rogers  v.  Bice,  1892, 2  Ch. 

(h)  Gentle  v.  Faulkner,  C.A.  170. 
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been  made  of  three  acres,  reserving  a  rent  upon  condi- 
dition,  and  the  reversion  of  two  acres  were  granted,  the 
rent  might  be  apportioned  by  the  act  of  the  parties,  but 
the  condition  was  destroyed,  "  for  that  it  is  entire  and 
against  common  right"  (m).  The  Trust  Property  Act 
of  1862  made  a  partial  alteration  of  the  law  in  this 
respect  by  a  provision  since  re-enacted  (n)  that  where 
the  reversion  upon  a  lease  is  severed, and  the  rent  or  other 
reservation  is  legally  apportioned,  the  assignee  of  each 
part  of  the  reversion  shall,  in  respect  of  the  apportioned 
rent  or  other  reservation  allotted  or  belonging  to  him, 
be  entitled  to  the  benefit  of  all  conditions  or  powers  of 
re-entry  for  non-payment  of  the  original  rent  or  other 
reservation  in  like  manner  as  if  such  conditions  or 
powers  had  been  reserved  to  him  as  incident  to  his 
part  of  the  reversion  in  respect  of  the  apportioned  rent 
or  other  reservation  allotted  or  belonging  to  him. 

7.  Alienation  of  leaseliold.  A  lease  may  be  alie- 
nated voluntarily,  or  involuntarily,  or  by  will.  By  the 
Statute  of  Frauds  no  assignment  will  be  valid  unless 
made  by  deed,  or  note  in  writing,  signed  by  the  party 
so  assigning,  or  his  agent  thereunto  lawfully  authorised 
by  writing,  or  by  act  or  operation  of  law  (o).  And  the 
Real  Property  Act  provides  that  when  a  lease  there- 
under is  to  be  transferred  the  registered  proprietor 
may  execute  a  memorandum  of  transfer  in  the  form 
given  in  the  schedule  to  the  Act,  which  memorandum 
shall  for  description  of  the  land  refer  to  the  grant  or 
certificate  of  title  thereof,  or  sball  give  such  description 
as  may  be  sufficient  to  identify  the  same,  and  shall 
contain  an  accurate  statement  of  the  estate  or  interest  in- 
tended to  be  transferred  (p).   A  very  beneficial  provision 

(m)  Co.  Lilt.  215a.     Ste  as  to  (//)  Act  No.  18,  IHDU,  s  59. 

co-parceners,  Doe  d.  De  liutzen  {o)  '2\i  Car.  II.  c  3,  s.  3. 

V.  Lewis,  6  A.  &  H.  277.  (p)  Act  No.  25,  1900,  s.  46. 
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for  the  protection  of  purchasers  of  leaseholds  against  a 
previous  lessee's  breach  of  covenant  by  non -insurance 
against  fire  is  contained  in  the  Conveyancing  Act  (q). 
Leasehold  estates,  when  bequeathed  by  will,  devolve, 
like  other  personal  property,  on  the  executors  of  the 
will  upon  grant  of  probate,  or,  in  case  of  intestacy,  on 
the  administrator,  upon  administration  being  granted. 
It  was  formerly  a  rule  of  English  law  that  where  a 
man  had  lands  in  fee  simple,  and  also  lands  held  for  a 
term  of  years,  and  he  by  his  will  devised  all  his  lands 
and  tenements,  the  fee  simple  lands  only  passed  by  the 
will,  and  not  the  leaseholds  ;  but  if  he  had  leasehold 
lands,  and  none  held  in  fee  simple,  the  leaseholds 
would  then  pass,  for  otherwise  the  will  would  be 
void  (r).  Whatever  application  this  rule  of  law  may 
have  had  in  New  South  Wales  was  altered  by  the  Wills 
Act  of  1839  («),  and  its  provisions  have  been  re-enacted 
by  the  Wills  Pro.  and  Ad.  Act,  which  now  provides  (e) 
that  a  devise  of  the  land  of  the  testator  or  of  the  land 
of  the  testator  in  any  place,  or  in  the  occupation  of  any 
person  mentioned  in  his  will,  or  otherwise  described 
in  a  general  manner,  and  any  other  general  devise 
which  would  describe  a  leasehold  estate,  if  the  testator 
had  no  freehold  estate  which  could  be  described  by  it, 
shall  be  construed  to  include  the  leasehold  estates  of 
the  testator,  or  his  leasehold  estates,  or  any  of  them  to 
which  such  description  extends,  as  the  case  may  be,  as 
well  as  freehold  estates,  unless  a  contrary  intention  ap- 
pears by  the  will.  This  Act  also  contains  a  provision  (/) 
for  the  exoneration  of  the  executors  or  adminis- 
trators of  a  lessee  from  liability  to  the  rents  and  cove- 
nants of  the  lease,  similar  to  that  to  which  we  have 

{(j)  Act  Ko.  17,  1898,  s.  115.  (s)  3  Vic.  No.  5. 

(/ )  Rose  V.  BartletU  Cro.  Car.  (e)  Act  No.  13.  1898,  s.  93. 

292.  ( / )  s.  94. 
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to  sell  or  have  taken  possession  of  the  bankrupt's 
leasehold  property  or  have  exercised  any  act  of  owner- 
ship in  relation  thereto,  may,  by  writing  signed  by 
him,  disclaim  the  property  at  any  time  within  three 
months  after  the  date  of  the  sequestration  order.  Such 
disclaimer  operates  to  determine,  as  from  the  date 
thereof,  the  rights,  interests  and  liabilities  of  the  bank- 
rupt and  his  property,  and  also  of  his  official  assignee 
or  trustee,  in  respect  of  the  property  disclaimed  ;  but 
does  not  (except  so  far  as  is  necessary  for  the  purpose 
of  releasing  the  bankrupt  and  his  property  and  the 
official  assignee  or  trustee  from  liability)  affect  the 
rights  or  liabilities  of  any  person.  Before  such  dis- 
claimer can  be  made,  however,  the  leave  of  the  Court 
must,  as  a  rule,  be  obtained.  The  right  of  disclaimer 
will  be  lost  by  neglect  or  refusal  to  exercise  it  when 
called  on  to  do  so.  In  the  event  of  disclaimer  the 
Court  may  make  a  vesting  order  of  the  property  dis- 
claimed in  favour  of  any  person  claiming  under  the 
bankrupt,  but  only  upon  the  terms  that  such  person 
becomes  subject  to  the  same  liabilities  and  obligations 
as  the  bankrupt  was  subject  to  tinder  the  lease. 

8.  Underlease.  The  tenant  for  a  term  of  years  may, 
unless  restrained  by  express  covenant,  make  an  under- 
lease for  any  part  of  his  term  ;  and  any  assignment  for 
less  than  the  whole  term  is  in  effect  an  underlease  (A;). 
On  the  other  hand,  any  assurance  purporting  to  be  an 
underlease,  but  which  comprises  the  whole  term,  is,  by 
the  better  opinion,  an  assignment  (I).  It  is  true  that  in 
some  cases  where  a  tenant  for  years  having  less  than 

(A)    Su^d.  ('oncise   Vendors,  Con.  124  ;  Thome  v.Woolcombe, 

482 ;    OAtee    v.    Richardson,   7  3  B.  &  Ad.   586  ;    Langfoi-d  v. 

Exch.  143.  Selmes,    3    K.    &   J.  220,    227  ; 

(/)    Palmer    v.    Edirards,    1  Beaumont  v.  Marquis  of  iSalis- 

Doujj.     187n  ;      Parmenter     v.  hurify  19  Beav.  198,  210  ;  Beard- 

Webberj  8  Taun.  593  ;  2  Prest.  man  v.  Wilson,  L.R.  4  C.P.  57. 
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action  against  an  underlessee  for  any  breach  of  the 
covenants  contained  in  the  original  lease  (r).  His 
remedy  is  only  against  the  lessee,  or  any  assignee  from 
him  of  the  whole  term.  The  derivative  term,  which  is 
vested  in  the  underlessee,  i$  not  an  estate  in  the  original 
term  granted  to  the  lessee.  It  is  a  new  and  distinct  term, 
for  a  different,  because  a  less,  period  of  time.  Thougrh 
it  arises  and  takes  effect  out  of  the  original  term,  and 
its  existence  depends  on  the  continuance  of  such  term, 
yet  when  created  it  is  a  distinct  chattel,  in  the  same 
way  as  a  portion  of  any  moveable  piece  of  goods 
becomes,  when  cut  out  of  it,  a  separate  chattel  personal. 
9.  Husband's  ris^hts  in  his  wile's  term.  If  a  mar- 
ried woman  should  be  possessed  of  a  term  of  years,  the 
law  formerly  was  that  her  husband  might  dispose  of  it 
at  any  time  during  the  coverture,  either  absolutely  or 
by  way  of  mortgage  (w)  ;  and  in  case  he  should  survive 
her,  he  would  be  entitled  to  it  by  his  marital  right  (x). 
On  the  other  hand,  if  he  died  in  her  lifetime  it  survived 
to  her,  and  his  will  alone  was  not  sufficient  to  deprive 
her  of  it  (y).  But  a  change  in  the  law  was  made  by 
the  Married  Women's  Property  Act  of  1879,  by  which 
it  was  enacted  (z)  that  where  a  woman,  married  after 
the  passing  of  the  Act  (a),  should  during  her  marriage 
become  entitled  to  any  personal  property  (which  would 
seem  to  include  leaseholds),  as  next  of  kin  or  one  of 
the  next  of  kin  of  an  intestate  or  under  any  deed  or  will, 
such  property  should,  subject  and  without  prejudice  to 
the  trusts  of  any  settlement  affecting  the  same,  belong 

(r)  JJolford  \.  Hatch,  I  Doug.  trust   terms,  Donne  v.  hart,   2 

183.  Russ.  &  M.  360 ;   Macq.  Husb. 

(jr)  Hill  V.  Edmomh,  5  DeG.  &  Wife,  22;  see  also,  Hanson  v. 

&  S.  603,  607.  Keating    4    Ha.  1  ;  Duberhj  v. 

(.r)  Co.  Litt.  46b,  Sola.  Day.  Rolls.  16  Jur.  581. 

Q/)  2   Bl.  434  ;    Macq.    Husb  (s)  42  Vic.  No.  11  s.  7. 

&   Wife,  21  ;    Doe  d.   Shaic  v.  (a)  20lh  March,  1879. 
SUicard,  1  A.  &  E.  300  ;  as  to 
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appears  to  be  now  settled,  after  much  difference  of 
opinion,  that  the  granting  of  a  new  lease  to  another 
person  with  the  consent  of  the  tenant  is  an  implied 
surrender  of  the  old  term  (/).  Whenever  a  lease, 
renewable  either  by  favour  or  of  right,  is  settled  in 
trust  for  one  person  for  life  with  remainders  over,  or 
in  any  other  manner,  the  benefit  of  the  expectation  or 
right  of  renewal  belongs  to  the  persons  from  time  to 
time  beneficially  interested  in  the  lease ;  and  if  any 
other  person  should,  on  the  strength  of  the  old  lease , 
obtain  a  new  one,  he  will  be  regarded  in  equity  as  a 
trustee  for  the  persons  beneficially  interested  in  the  old 
one  (y).  So  the  costs  of  renewal  are  apportioned  between 
the  tenant  for  life  and  remaindermen  according  to 
their  respective  periods  of  actual  enjoyment  of  the  new 
lease  (A).  Special  provisions  have  from  time  to  time 
been  made  by  Parliament  for  facilitating  the  procuring 
and  granting  of  renewals  of  leases  when  any  of  the 
parties  are  infants,  idiots,  or  lunatics  (»).  These  various 
enactments  have  now  been  consolidated,  so  far  as  relates 
to  idiots  and  lunatics,  by  the  Lunacy  Act  of  1898  (j)» 
and,  so  far  as  relates  to  infants,  by  the  Conveyancing 
Act  (A;).  The  provision  by  which  the  remedies  against 
under-tenants  have  been  preserved,  when  leases  are 
surrendered  in  order  to  be  renewed,  has  been  already 

(/)  See  Lyon  v.  Reed^  13  M.  Gremtcood  v.  Evans^^  Beav.  44; 

&  W.,  285,306  ;  Creagh  v  Blood.  Jones  v.  Jonea^h  Ha.  440  ;  IJad- 

3  J.  &  L.  133,  160  ;  Nickells  v.  leston  v.  Whelpdale,  »  Ha.  776  ; 
Atherstone.  10  Q.B.  944;  Ainslie  \.  Ilarcourt.  28  Beav. 
McDonnell  v.  Pope.  9  Ha.  705  ;  313  ;  Brctdjhrd  v.  Broumjohnj 
JJarhon  v.  Gent  1  H.  ^.  N.  744.  L.R.  3  Ch.  711. 

ig)  Raice  v.  Chiche»tei\  Ambl.  (i)  6  Wm.  IV.  No.  8  ;  42  Vic. 

715;   (biddings  v.    Giddhtgs,   3  No.  7,  Part  VIII.  (3),  repealing 

Russ.  241  :  Tanner  v.  El  worthy^  previous  Acts  so  far  as  related 

4  Hcav.  487;  Clegg  w.Eishtmclcy  to  Idiots,  Lunatics,  &c. 

1  M.  &  G.  294.  (J)  Act  No.  45,  1898,  ss.  150- 

(/?)    White  V.    White,  5  Ves.  163. 

554;  9  Ves.  560;^l//awv.^ac^-  (k)  Act  No.  17.  1898,   I»t.  V. 

house,  2  V.  &  B.  65  ;  Jac.  631  ;  ss.  82-90. 
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mentioned  (I),  Provisions  have  also  been  made  by  the 
Trustee  Act  of  1898,  enabling  trustees  of  renewable 
leaseholds  to  renew  their  leases  and  to  raise  money  by 
mortgage  for  that  purpose  (w),  and  these  last-mentioned 
provisions  extend  to  all  instruments  and  trusts  coming 
into  operation  as  well  before  as  after  the  passing  of  the 
Act  (n). 


Section  II. 

Of  a  Long  Term  of  Tears, 

When  long  terms  of  years  have  been  made  use  of  in 
conveyancing,  it  has  generally  been  in  order  to  secure 
the  payment  of  money.  For  this  purpose  it  is  obviously 
desirable  both  that  the  person  to  whom  money  is  to  be 
assured  should  have  as  much  power  as  possible  of 
realising  his  security,  whether  by  receipt  of  the  rents 
or  by  selling  or  pledging  the  land  ;  and  also  that  the 
ownership  of  the  land,  subject  to  the  payment  of  the 
money,  should  remain  as  much  as  possible  in  the  same 
state  as  before,  so  that,  when  the  money  is  paid,  the 
persons  to  whom  it  was  due  should  no  longer  have 
anything  to  do  with  the  property.  These  objects  are 
accomplished  by  means  of  the  creation  of  a  long  term 
of  years,  say  1000,  which,  when  circumstances  make 
snch  a  course  desirable,  is  vested  in  trustees  upon  trust, 
out  of  the  rents  and  profits  of  the  premises,  or  by  sale 
or  mortgage  thereof  for  the  whole  or  any  part  of  the 
term,  to  raise  and  pay  the  money  required,  as  it  may 
become  due,  and  upon  trust  to  permit  the  owner  of  the 
land  to  receive  the  residue  of  the  rents  and  profits. 
By  this  means  the  parties  to  be  paid  have  ample  security. 

(0  4  Geo.  II.  c.  28,  s.  6.  («)  s.  24. 

(m)  Act  No.  4,  1898,  ss.  15, 16. 
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Not  only  have  their  trustees  the  right  to  receive  on 
their  behalf  (if  they  think  fit)  the  whole  accruing 
income  of  the  property,  but  they  have  also  power  at 
once  to  dispose  of  it  for  1000  years  to  come — a  power 
which  is  evidently  almost  as  effectual  as  if  they  were 
enabled  to  sell  the  fee  simple.  On  the  other  hand, 
until  the  time  of  payment  comes  the  owner  of  the  land 
is  entitled  to  receive  the  rents  and  profits,  by  virtue  of 
the  trust  under  which  the  trustees  may  be  compelled 
to  permit  him  to  do  so.  Should  part  only  of  the  rents 
be  required,  the  residue  must  be  paid  over  to  the  owner ; 
but  if  non-payment  by  the  owner  should  render  a  sale 
necessary,  the  trustees  will  be  able  to  assign  the  pro- 
perty, or  any  part  of  it,  to  any  purchaser  for  1000  years 
without  any  rent.  But,  until  these  measures  may  be 
enforced,  the  ownership  of  the  land,  subject  to  the  pay- 
ment of  the  money,  remains  in  the  same  state  as  before. 
The  trustees  to  whom  the  term  has  been  granted  have 
only  a  chattel  interest ;  the  legal  seisin  of  the  freehold 
remains  with  the  owner,  and  may  be  conveyed  by  him, 
or  devised  by  his  will,  or  will  descend  to  his  adminis- 
trator, in  the  same  manner  as  if  no  term  existed  ;  the 
term  all  the  while  still  hanging  over  the  whole,  ready 
to  deprive  the  owners  of  all  substantial  enjoyment,  if 
the  money  should  not  be  paid.  Instances  of  a  long 
term  given  for  the  purpose  of  a  mortgage  will  be  found 
in  the  cases  cited  below  (o). 

If,  however,  the  money  should  be  paid,  or  should 
not  ultimately  be  required,  several  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over 
the  property  : — 

1.  Proviso  for  cesser.  The  first  method,  and  that 
most  usually  adopted,  is  by  inserting  in  the  deed  by 

(o)  Bucknell   v.    ^fann,    2    S.C.R.    1 ;     Sayxoell    v.    Hardie, 
1  N.S.W.R.,  266. 
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of  years  in  the  same  land,  and  no  other  estate  should 
intervene,  the  estate  of  freehold  will  infallibly  swallow 
up  the  term  and  yet  be  not  a  bit  the  larger.  The  term 
will,  as  it  is  said,  be  merged  in  the  estate  of  freehold  (r). 
Thus,  let  A  and  B  be  tenants  for  a  term  of  1000  years, 
and,  subject  to  that  term,  let  C  be  tenant  for  his  life  ; 
if  now  A  and  B  should  assign  their  term  to  C  (which 
assignment  under  such  circumstances  is  called  a  iur- 
render)^  C  will  still  be  merely  tenant  for  life  as  before. 
The  term  will  be  gone  for  ever  ;  yet  C  will  have  no 
right  to  make  any  disposition  to  eiidnre  beyond  his 
own  life.  He  had  the  legal  seisin  of  the  lands  before, 
though  A  and  B  had  the  possession  by  virtue  of  their 
term  ;  now  he  will  have  both  legal  seisin  and  actnal 
possession  during  his  life,  and  A  and  B  will  have  com- 
pletely given  up  all  their  interest  in  the  premises. 
Accordingly,  if  A  and  B  should  be  trustees  for  the 
purposes  we  have  mentioned,  a  surrender  by  them  of 
their  term  to  the  legal  owner  of  the  land  will  bring 
back  the  ownership  to  the  same  state  as  before. 

Accidental  merger.  The  merger  of  a  term  of  years 
is  sometimes  occasioned  by  the  accidental  union  of  the 
term  and  the  immediate  freehold  in  one  and  the  same 
person.  Thus,  if  the  trustee  of  a  term  should  acquire 
th^  freehold,  either  by  purchase  or  devise,  the  term  will 
merge.  So  if  one  of  two  joint  holders  of  a  term  obtain 
the  immediate  freehold,  his  moiety  of  the  term  will 
merge,  and  the  joint  ownership  of  the  freehold  will 
continue,  subject  only  to  the  remaining  moiety  of  the 
term  («).  Merger,  being  a  legal  incident  of  estates, 
formerly  occurred  quite  irrespectively  of  the  trusts  on 
which  they  were  held  ;  but  equity  has  always  done  its 

(r)  3  Prest.  Conv.  219.  1  Ventr.  193,  195  ;  Burton's  R.P. 

s)  Sir  Ralph   Bavey's  Caae^      900. 
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ntmoBt  to  prevent  any  injury  being  sustained  by  a 
cestui  que  trusty  the  estate  of  whose  trustee  might  acciden- 
tally have  merged  (f)  ;  and  it  has  now  been  enacted  (v) 
that  there  shall  not  be  any  merger,  by  operation  of  law 
only,  of  any  estate  the  beneficial  interest  in  which 
would  not  be  deemed  to  be  merged  or  extinguished  in 
equity.    The  law,   though   it  does  not  recognise  the 
trusts  of  equity,  yet  takes  notice  in  some  few  cases  of 
property  being  held  by  one  person  in  right  of  another, 
or  in  autre  droits  as  it  is  called.     In  these  cases  the 
general  rule  is,  that  the  union  of  the  term  with  the 
immediate  freehold  will  not  cause  any  merger,  if  such 
union  has  been  occasioned  by  the  act  of  the  law  and 
not  by  the  act  of  the  party.    Thus,  if  a  term  were  held 
by  a  person,   to  whose  wife  the  immediate  freehold 
afterwards  came  by  descent  or  devise,  such  freehold, 
coining  to  the  husband  in  right  of  his  wife,  would  not 
have  caused  a  merger  of  the  term  (t?).     So  if  the  owner 
oi  a  term  made  the  freeholder  his  execiJtor,  the  term 
would  not  have  merged  (w)  ;  for  the  executor  is  recog- 
nised by  the  law  as  usually  holding  only  for  the  benefit 
of  creditors  and  legatees.     But  if  the  executor  himself 
should  be  the  legatee  of  the  term,  it  seems  that,  after  all 
the  creditors  have  been  paid  the  term  will  still  merge  (x). 
And   if  an  executor,  whether  legatee  or  not,  holding  a 
term  as  executor,  should  purchaseiYiQ  immediate  freehold, 
the  better  opinion  is,  that  this  being  his  own  act,  will 
occasion  the  merger  of  the  term,  except  so  far  as  respects 
the  rights  of  the  creditors  of  the  testator  (y). 

{i)   See  3  Prest.  Conv.  320,321.  see  Law  v.  Urlwiji,  16  Sim.  377, 

(tt)   Act  No.  66,  1901,  s.  3.  and   Lord   St.   Leonard's  com- 

/*?)   I^oe  d.  Blight  v.  Peit,  11  ments  thereon,  Sugd.  V.  &  P. 

A.    &    BJ.  842  ;  Jone8  v.  Davies,  620. 

6    H.   &  N.  766  ;  7  H.  &  N.  507  ;  {y)  Sugd.  V.  &  P.  618;  and  see 

Sa^d.  V.  &  P.  617.  Burrows  v.  Crimp,  8  N.S.W.R. 

Uv)  Co.  Litt.  338b.  198. 
(ar)   3   Prest.  Conv,  310,  311  ; 

3» 
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3.  A5sis:nment  in  trust.  If  the  term  has  not  been 
destroyed  in  either  of  the  previous  ways,  it  may  be  kept 
on  foot  for  the  benefit  of  the  owner  of  the  property  for 
the  time  being.  A  term,  as  we  have  seen,  is  an  instru- 
ment of  great  power,  yet  easily  managed  ;  and  in  case 
of  a  sale  of  the  property,  it  might  be  a  great  protection 
to  the  purchaser.  Suppose,  therefore,  that  after  the 
creation  of  such  a  term  as  we  have  spoken  of  the  whole 
property  had  been  sold.  The  purchaser,  in  this  case, 
may  perhaps  prefer  having  the  term  still  kept  on  foot, 
and  auigned  by  the  trustees  to  a  new  trustee  of  his  own 
choosing,  in  trust  for  himself,  his  heirs  and  assigns ; 
or,  as  it  is  technically  said,  in  trust  to  attend  the  inheri- 
tance. The  reason  for  this  proceeding  is,  that  the 
former  owner  may  possibly,  since  the  commencement 
of  the  term,  have  created  some  incumbrance  upon  the 
property,  of  which  the  purchaser  is  ignorant,  and 
against  which,  if  existing,  he  is  of  course  desirous  of 
being  protected.  If  he  takes  no  notice  of  the  term  he 
will  have  bought  an  estate,  subject  not  only  to  the  term, 
but  also  to  the  incumbrance.  Of  the  existence  of  the 
term,  however,  we  suppose  him  to  be  aware.  Should 
he  procure  it  to  be  surrendered  to  himself,  it  will  merge 
in  the  freehold,  and  thus  be  destroyed.  The  preferable 
method  is  to  avoid  any  merger  of  the  term  ;  and  this 
can  be  done  by  obtaining  an  assignment  of  it  to  a 
trustee  in  trust  for  the  purchaser,  his  heirs  and  assigns, 
and  to  attend  the  inheritance.  The  trustee  will  thus 
become  possessed  of  the  lands  for  the  term  of  1000 
years  ;  but  will  be  bound,  by  virtue  of  the  trust,  to 
allow  the  purchaser  to  receive  the  rents,  and  to  exercise 
what  acts  of  ownership  he  may  please.  If,  however 
any  unknown  incumbrance,  such  e,g,  as  a  rent-charge, 
should  come  to  light,  then  will  be  the  time  to  bring  the 
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term  into  action.    Should  any  claim  be  made,  the  trustee 
of  the  term  can  at  once  interfere  and  inform  the  claimant 
that,  as  his  rent-charge  was  made  subsequently  to  the  term, 
he  must  wait  for  it  till  the  term  is  over,  which  will  be 
in  effect  a  postponement  sine  die.     In  this  manner,  a 
term  may  become  a  valuable  protection  to  any  person 
on  whose  behalf  it  is  kept  on  foot,  as  well  as  a  source  of 
serious  injury  to  any  incumbrancer,  such  as  the  grantee 
of  the  rent-charge,  who  may  neglect  to  procure  any  assign- 
ment of  it  on  his  own  behalf,  or  to  obtain  a  declaration 
of  trust  from  the  legal  owner  of  the  term  or  to  register 
his  incumbrance.    For  it  will  be  observed  that,  if  the 
grantee  of  the  rent-charge  obtains  from  the  persons  in 
whom  the  term  is  vested  a  declaration  of  trust  in  his 
behalf,   they   will  be  bound  to  retain  the  term,   and 
cannot  lawfully  assign  it  to  a  trustee  for  the  purchaser. 
Purchaser  with  notice  cannot  use  term.    For  if 
the  purchaser,  at  the  time  of  his  purchase,  has  notice  of 
the  incumbrance,  and  should  yet  procure  an  assignment 
of  the  term  for  his  own  benefit,  the  Court  in  equity 
will   prevent  his  trustee  from  using  the  term  to  the 
detriment  of  the  incumbrancee  {z).    Such  a  use  would 
evidently  be  a  direct  fraud,  and  not  the  protection  of 
an    innocent  purchaser  against  an   unknown   incum- 
brance.     To   this   rule,    however,    one  exception    was 
admitted.    In  the  common  case  of  a  sale  of  lands  in 
fee  simple  from   A  to  B,   it   was  held  that  if  there 
existed  a  term  in  the  lands,  created  prior  to  the  time 
when  A's  seisin  commenced,  or  prior  to  his  marriage, 
an  assignment  of  this  term  to  a  trustee  for  B  might  be 
made  use  of  for  the  purpose  of  defeating  the  claim  of 
A*B  wife,  after  his  decease,  to  her  dower  out  of  the 

{z)  Willoughhj  v.  Wllloughby,  1  T.R.  763, 
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premises  (a).  However,  as  to  all  women  married  after 
the  Ist  of  January,  1837,  the  right  to  dower  was  placed 
at  the  disposal  of  their  husbands  (6).  And  since  the 
1st  October,  1850,  no  widow  could  claim  dower  unless 
she  proved  that  she  lived  in  New  South  Wales  with 
and  as  the  wife  of  the  deceased  owner,  or  that  the 
purchaser  had  notice  of  her  marriage  (c).  Such  hus- 
bands had  therefore  no  need  to  request  the  concurrence 
of  their  wives  in  a  sale  of  their  lands,  or  to  resort  to 
the  device  of  assigning  a  term,  should  this  concurrence 
not  have  been  obtained.  In  1890  all  right  of  dower 
was  abolished  {d). 

Owner  of  inheritance  subject  to  attendant  term 
has  real  estate.  For,  when  a  term  has  been  assigned 
to  attend  the  inheritance,  the  owner  of  such  inheritaDce 
is  not  regarded,  in  consequence  of  the  trust  of  the  term 
in  his  favour,  as  having  any  interest  of  a  personal 
nature,  even  in  contemplation  of  equity  ;  but  as,  at  law, 
he  has  subject  to  the  term  a  real  estate  of  inheritance 
in  the  lands,  so  in  equity  he  has,  by  virtue  of  the  trust 
of  the  term  in  his  favour,  a  real  estate  of  inheritance  in 
immediate  possession  and  enjoyment  (e).  If  the  term 
be  neither  surrendered  nor  assigned  to  a  trustee  to 
attend  the  inheritance,  it  would  still,  by  construction 
of  law,  be  considered  attendant  on  the  inheritance  for 
the  benefit  of  all  persons  interested  in  the  inheritance, 
according  to  their  respective  titles  and  estates. 

The  many  inconveniences  and  great  expense  conse- 
quent upon  the  use  of  these  long  terms  of  years  led 
long  ago  to  legislation  in  England,  and  an  Act  was 
passed  there  **  to  render  the  assignment  of  unsatisfied 

(a)  Sugd.  V.  &  P.  623  ;  Dart.  (d)  54  Vic.  No.  25,  s.  33. 

V.  &  P.  514.  (e)     Sugd.     V.     &     P.    790 

(6)  7  Wm.  IV.  No.  8.  (11th  ed.). 

(c)  U  Vic.  No.  27. 
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terms  unnecessary  "  (/).  In  New  Soath  Wales  we  are 
without  any  such  legislation,  and  consequently  the  law 
which  prevails  here  is  such  as  existed  in  England  on 
this  subject  prior  to  the  year  1845.  But  it  must  be 
remembered  that  our  system  of  registration,  as  will  be 
explained  in  a  subsequent  chapter  (^),  prevents  very 
many  of  the  dangers  and  inconveniences  which  arose 
in  England  formerly.  The  case  of  BurrowB  v.  Crimp  (A) 
affords  a  very  good  instance  of  this,  and  may  be  taken 
as  an  illustration  of  how  a  registered  purchase-deed, 
when  executed  for  good  consideration  and  bond  fide, 
will  over-ride  all  unregistered  interests.  The  case  was 
that  land  over  which  a  lease  for  five  years  had  been 
granted  was  sold  during  the  currency  of  the  lease.  The 
purchaser  registered  his  conveyance,  and  subsequently 
thereto  the  lease  was  registered.  It  was  held  that  by 
reason  of  prior  registration  the  conveyance  prevailed 
over  the  lease,  and  that  the  purchaser  was  entitled  to 
eject  the  lessee.  Had  the  land  been  under  the  Real 
Property  Act  the  purchaser  would  have  been  equally 
well  protected  (/'). 

Section  III. 

Of  a  Grown  Lease, 

Crown  leases  may  conveniently  be  considered  in  two 
classes  according  as  they  are  under  the  Crown  Lands 
Acts,  or  under  the  Mining  Acts. 

I.  Leases  under  Crown  Lands  Acts.  These  are 
usually,  though  not  always,  obtained  by  means  of  a 
written  application  in  a  form  prescribed  by  the  Regu- 
lations.    It  is  the  especial  province  of  the  Local  Land 

(  /)  8  &  9  Vic.  c.  112.  (/j)  8  N.S.W.R.  198. 

(<7)  Part  IV.  (0  Act  No.  25, 1900,  ss.  41, 42. 
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Boards  to  enquire  into  and  determine  or  make  recom- 
mendations concerning  the  conditions  of  leases  (»). 

Of  the  leases  authorised  by  the  Acts  there  are  various 
kinds,  which  bear  names  according  to  the  distinctive 
purpose   for  which  they  are  held.      Thus  there  are 

(I)  conditional,  (2)  settlement,  (3)  homestead,  (4)  pas- 
toral, (5)  annual,  (6)  scrub,  and  (7)  improvement,  leases  ; 
(8)  leases  of  inferior  lands,  (9)  snow,  (10)  artesian  well, 

(II)  tramway,  (12)  irrigation,  (13)  residential,  and 
(14)  special,  leases  ;  also,  associated  with  pastoral  leases 
are  (15)  occupation  licences,  and  preferential  licences. 

Before  considering  these  leases  in  detail  it  is  proper 
to  premise  that  on  the  1st  Januai'y,  1902,  there  came 
into  force  an  Act  known  as  the  "  Western  Lands  Act  of 
1901,"  the  object  of  which  is  '*  to  vest  the  management 
and  control  of  the  Western  Division  in  a  Board  called 
the  Western  Land  Board  ;  to  grant  extension  of  leases 
in  the  said  division  and  tenant  right  in  certain  improve- 
ments ;  and  for  all  purposes  necessary  and  incidental 
thereto."  Any  registered  holder  of  land  in  the  Western 
Division  under  a  pastoral,  homestead,  improvement, 
scrub,  or  inferior  land,  lease,  or  an  occupation  licence, 
or  the  owner  of  the  equity  of  redemption  in  any  such 
lease,  was  allowed  a  period  of  six  months  after  the 
commencement  of  the  Act,  within  which  to  apply  that 
his  lease  or  licence  might  be  brought  under  the  Act. 
But  if  no  such  application  were  made  such  lease  or 
licence  is  to  be  dealt  with  as  if  the  Act  had  not  been 
passed  (o).  The  law  which  regulates  such  leases  is 
therefore  still  applicable  not  only  in  the  Central  and 
Eastern  Divisions,  but  also  in  the  Western  Division  in 


(«)  53  Vic.  No.  21,  s.  6;    48  (o)  Act  No.  70,  1901,  s.  13. 

Vic.  No.  18,  s.  13. 
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regard  to  those  leases  that  have  not  been  brought  under 
the  Western  Lands  Act. 

It  will  be  convenient  to  direct  our  attention  fir%t  to 
certain  statutory  provisions  which  are  applicable  to  all 
of  these  leases  ;  next  to  those  provisions  which,  while 
regulating  some,  are  not  applicable  to  all  of  them.  We 
can  then  consider  the  several  leases  more  in  detail,  and 
lastly  those  persons  who  are  disqualified  from  holding 
them. 

1.  Statutory  provisions  applicable  to  all. 

(1).  Payment  of  rent.  The  rental  is  in  general  such 
as  is  determined  by  the  Local  Land  Board  (/?),  irrespec- 
tive of  the  unexhausted  value  of  improvements  then 
existing  on  the  holding,  and  effected  or  owned  by  the 
lessee  (^)  ;  but  in  regard  to  some  leases  the  rental  is  the 
amount  bid  at  auction  or  by  tender  (r).  Arrears  bear 
interest  at  the  rate  of  five  per  cent  (#),  and  for  their 
recovery  the  Minister  for  Lands  has  both  a  right  of 
action,  and  such  powers  of  distress  as  are  given  by  law 
to  any  landlord  {t\ 

(2).  Payment  for  improvements  which  are  of  a  per- 
manent, fixed,  and  substantial  character,  and  necessary 
for  the  profitable  occupation  of  the  land,  save  that  an 
annual  lessee  or  licensee  pays  rent  or  licence  fee  instead 
of  capital  value  (w),  and  that  rent  may  be  charged  for 
the  use  of  such  of  the  improvements  on  any  leasehold 
as  may  be  the  property  of  the  Crown  (r).  The  amount 
payable  is  that  assessed  by  the  Land  Board  as  the  value 
of  the  improvements  to  the  lessee  as  at  the  commence- 
ment of  his  title,   but  must  not  exceed   the  cost  of 

(p)  53   Vic.  No.  21,  s.  6  ;    54  («)  58  Vic  No.  18,  s.  48  ;  Act 

Vic.  No.  11  ;  Act   No.  70,  1901.  No.  51.  1899,  s.  11. 
s.  19.  (0  53  Vic.  No.  21,  s.  49. 

isi)  58  Vic.  No.  18,  s.  53.  («)  s  44. 

(r)  53  Vic.  No.  21,  ss.  35,  37  ;  (r)  Act  No.  51,  1901,  s.  10 

58  Vic.  No.  18,  s.  26. 
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making  the  improvements,  nor  include  any  value  which 
may  be  due  to  the  inherent  capabilities  of  the  land  (to). 
Arrears  bear  interest  at  ten  or  five  per  cent,  according  as 
they  have  accrued  prior  to  or  since  the  29th  December, 
1899  (ar). 

(3).  Forfeiture.  Every  lease  is  liable  to  forfeiture 
if  any  rent  thereon  be  not  paid  within  the  prescribed 
period,  or  upon  breach  of  any  condition  annexed  to 
such  lease  (y),  or  upon  failure  to  pay  for  the  improve- 
ments within  the  period  allowed  (z)  ;  but  no  forfeiture 
will  operate  to  extinguish  any  debt  due  to  the  Crown 
for  rent  (a),  nor  will  the  acceptance  by  or  on  behalf  of 
the  Crown  of  any  rent  or  other  payment  operate  as  a 
waiver  by  the  Crown  of  any  forfeiture  accruing  by 
reason  of  the  breach  of  any  condition  annexed  by  law 
to  the  estate  or  interest  of  a  lessee  or  licensee  (b).  No 
forfeiture  takes  effect,  however,  until  the  expiration  of 
thirty  clear  days  after  notification  of  such  forfeiture  in 
the  Gazette  (<?).  Formerly  there  was  no  power  in  either 
the  Governor  or  the  Minister  to  alter  the  effect  of  such 
a  forfeiture  (d) ;  but  by  a  recent  statute  the  Minister 
has  ngw  power  to  waive  a  forfeiture  in  any  case  in 
which  he  shall  be  satisfied  that  it  has  been  incurred 
through  accident,  error,  inadvertence,  or  some  other 
innocent  cause  («),  and  he  has  also  power  to  reverse  a 
forfeiture  either  provisionally  or  absolutely  (/). 

(4).  Suspension  of  conditions.  Any  Local  Land 
Board  may  from  time  to  time  suspend  for  a  specified 
period  not  exceeding  six  months,   the  conditions  of 

(w)  Act  No.  38,  1898,  s.  1.  (b)  s.  126. 

(j)    58  Vic.   No.   18,   s.  48  ;  (c)  s.  136. 

Act   No.  51,   1899,   s.   11  ;  Act  {d)  Be  UBHen,  12  N.S.W.R, 

No.  17,-1901,  s.  29.  45. 

iy)  48  Vic.  No.  18,  s.  96.  (e)  65  Vic.  No.  1,  s.  6. 

iz)  63  Vic.  No.  21,  s.  44.  (/)  s.  3. 

(a)  48  Vic.  No.  18,  s.  96. 
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residence,  fencing,  or  other  improvements,  attaching 
to  any  lease  (subject  to  such  conditions,  if  any,  as  the 
Board  may  prescribe)  in  any  case  where  the  Board  is 
satisfied  that  the  holder  thereof  is  prevented,  or  should 
be  relieved,  from  fulfilling  such  condition  by  reason  of 
illness,  drought,  flood,  or  other  cause  sufficient  in  the 
opinion  of  the  Board  (y). 

(5).  Reduction  of  area.  The  Governor  has  various 
powers  vested  in  him  by  the  exercise  of  which  the  area 
of  any  lease  may  be  reduced,  as  e,g.  where  land  is 
required  as  a  site  for  a  town  or  village  or  for  any  public 
purpose  (A),  or  for  stock  routes  (»),  or  for  a  road,  canal, 
or  cutting  for  irrigation  purposes  (J),  or  for  providing 
small  holdings  in  the  Western  Division  (Jc).  But  the 
tenant  is  entitled  to  compensation  upon  the  exercise  of 
any  such  power. 

(6).  Entry  by  authorised  persons.  Any  Govern- 
ment surveyor,  or  other  authorised  person  is  not  to  be 
obstructed  from  entering  whenever  he  may  require  (/) ; 
and  lessees  may  not  prevent  other  persons  duly  autho- 
rised in  that  behalf  from  searching  for  any  mineral 
within  the  land  under  lease  {m), 

(7).  No  rin^barkin^  without  permission  specially 
obtained  (n).  The  present  Acts  do  not  contain  a  defi- 
nition of  ringbarking,  but  a  previous  Act  (o)»  now 
repealed  {p),  did. 

(8).  Liberty  to  cut  timber  for  building  and  other 
purposes  upon  the  land  under  lease,  provided  such 
catting  is  not  done  upon  a  timber  or  forest  reserve  {q), 

(9).  Settlement  of  boundaries.      Where  a  dispute 

C^)  Act  No.  51,  1899,  s.  15.  (/)  48  Vic.  No.  18,  s.  133. 

(Ji)   48  Vic.  No.  18,  ss.  78  (m)  s.  98  (iii). 

(vii-),  108  ;  63  Vic.  No.  21,  s.  30.  (;i)  s.  93. 

Ci)   48  Vic.  No.  18,  s.  109.  (o)  45  Vic.  No.  8. 

{j)   63  Vic.  No.  21,  s.  42.  (p)  48  Vic.  No.  18,  s.  2. 

k)  Act  No.  70,  1901,  s.  17.  {q)   s.  98  (ii). 
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or  question  arises  as  to  the  proper  boandaries  of  a  lease 
jurisdiction  in  regard  to  the  adjustment  thereof  is 
vested  in  the  Local  Land  Board,  either  originally  or 
upon  "  reference"  (r). 

2.  Provisions  applicable  to  some  leases  only. 

(1).  Sufficiency  of  a  general  description,  if  the 
land  and  its  boundaries  are  thereby  defined  with  rea- 
sonable certainty.  This  does  not  apply  to  a  conditional 
lease  («). 

(2).  No  ri^ht,  except  in  the  case  of  a  special  lease, 
either  to  remove  material  from  the  land,  or  to  sublet  for 
other  than  grazing  purposes,  or  to  prevent  entry  by 
authorised  persons  and  removal  of  material  by  them  (t) ; 
nor  any  right,  except  in  the  case  of  a  conditional  lease, 
to  prevent  the  cutting  or  removal  of  timber  or  material 
for  building  or  other  purposes  by  persons  duly  autho- 
rised in  that  behalf  {u). 

(3).  No  risrht  of  impoundin^r  or  of  action  for  tres- 
pass, other  than  one  wilfully  caused,  unless  the  land 
be  enclosed  with  a  fence  reasonably  sufficient  to  keep 
out  stock.  This  restriction  applies  only  to  conditional, 
homestead,  annual,  and  settlement  leases  {v). 

(4).  Tenant  ri^^ht  in  improvements  of  a  permanent, 
fixed,  and  substantial  character,  necessary  for  the  pro- 
fitable occupation  of  the  land,  and  the  property  of  the 
person  claiming  to  have  the  right.  The  person  in  whom 
this  right  is  vested  is  entitled  to  receive  from  any  pur- 
chaser or  lessee  (other  than  an  annual  lessee)  of  the 
land  containing  the  improvements  the  value  to  an  in- 
coming tenant  of  those  improvements.  This  right  is 
attached  to  conditional  (m;),  settlement  (or),  improve- 
ment (v),  and  residential  («)  leases,  and  also  to  pastoral, 

(r)  63  Vic.  No.  21,  s.  52.  {w)  58  Vic.  No.  18,  s.  35. 

(«)  48  Vic.  No.  18,  s.  142.  {x)  s.  25. 

(0  s.  98  (i).  {y)  s.  26. 

(m)  s.  98  (iii).  (z)  s.  60. 
(u)  58  Vic,  No.  18,  s.  55. 
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homestead,  and  artesian  well  leases  in  the  Western 
Division  (a),  and  accrues  to  the  last  holder  upon  deter- 
mination of  the  lease  by  effluxion  of  time  (b).  It  forms 
part  of  the  compensation  to  a  pastoral  lessee  in  the 
Western  Division  for  withdrawal  of  land  from  his 
lease  (c),  and  belongs  also  in  some  cases  to  an  occupa- 
tion licensee  (rf).  The  right  lapses  after  twelve  years 
from  the  date  of  its  first  accruing,  but  without  affe'cting 
any  agreement,  appraisement,  or  order  for  payment, 
made  prior  to  the  lapsing  (e). 

(5).  Homestead  Grants  out  of  leases.  The  holder 
of  any  pastoral  or  homestead  lease  in  the  Western 
Division,  or  of  any  scrub  lease  that  is  not  within  a 
pastoral  or  homestead  lease,  or  of  any  lease  of  inferior 
lands,  or  of  any  improvement  or  settlement  lease,  whose 
dwelling  house  has  been  erected  on  Crown  lands,  may 
during  the  last  year  of  his  lease  apply  for  a  homestead 
grant  of  the  portion  of  his  leasehold  which  contains 
such  dwelling  house  (/). 

(6).  Qood  faith.  Every  application  for  a  settlement, 
conditional,  or  homestead  lease  is  required  to  be  made 
in  good  faith  ;  and  an  application  is  taken  to  be  made 
in  good  faith  when  the  sole  object  of  the  applicant  in 
making  it  is  to  obtain  the  land  in  order  that  he  may 
hold  and  use  it  for  his  own  exclusive  benefit  according 
to  law  (y).  If  the  application  was  not  so  made  or  the 
land  is  not  so  held  and  used  the  Governor  has  power  to 
forfeit  the  lease  (A).     The  liability  to  forfeiture  attaches 

(a)  s.  7  ;  see  aUo,  Act  No.  70,  {d)  58  Vic  No.  18,  ss  4,  7. 

1901,  s.  29.  (e)  s.  51. 

(6)  58  Vic.  No.  18,  s.  51,  and  (/)  s.  27. 

sections  cited  in  the  five  notes  (g)  58  Vic.  No.  18,  s.  42  ;  see 

preceding.  also.  Act  No.  70,  1901,  s.  32. 

(c)  s.  6;  Minister  for  Lands  (h)   s.  43;    Marshall  v.  Car- 

V.  Watt,  20  N.8.W.R.  229  ;  see  ruUters,  20  N.S.W.R.  Eq.  122. 
also,  Act  No.  70,  1901,  ss.  13,  29. 
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to  the  lease  in  the  hands  of  any  assign  with  notice,  bat 
not  in  the  hands  of  a  purchaser  without  notice  (i). 

3.  Distinctive  characteristics  of   Crown  Leases. 

(1).  A  conditional  lease  can  be  held  only  in  con- 
junction with  a  residential  conditional  purchase,  and 
of  an  area  adjoining  the  purchase,  and  not  exceeding 
three  times  its  area,  provided  that  the  total  area  of  both 
the  purchased  and  the  leased  land  does  not  exceed  1280 
acres  in  the  Eastern  and  2560  acres  in  the  Central 
Division  (j).  Some  lands  are  exempt  from  being  so 
leased,  these  being  such  as  are  either  exempt  from  con- 
ditional purchase  (k),  or  reserved  from  lease  generally 
or  from  conditional  lease  in  particular  (/),  or  are  situate 
within  a  special  area  (m),  A  conditional  purchaser  of 
land  within  a  special  area  in  the  Eastern  Division 
cannot  obtain  a  conditional  lease  of  adjoining  land 
lying  outside  the  special  area  (n),  though  it  is  otherwise 
with  one  in  the  Central  Division  (o). 

The  term  of  a  conditional  lease  is  28  years.  It  is 
subject  to  the  same  general  conditions  regarding  im- 
provements as  the  conditional  purchase  in  virtue  of 
which  it  is  held,  and  is  deemed  to  be  one  holding  with 
it  for  all  purposes  of  residence,  fencing,  and  improve- 
ment (/?).  The  holder  of  such  a  lease  in  respect  of 
which  no  forfeiture  has  been  incurred  has  a  preferent 
right  to  conditionally  purchase  the  whole  or  a  part  of 
the  land  within  it  (^),  or  to  convert  it  into  a  homestead 
selection  (r). 

(0    Re   Walsh,  12  N.S.W.R.  I2i;  Re Bucklet/, 20  N,^.Vf.RA2o. 

200  ;  Re  Butler,  15  N.S.W.R.  67;  00  Re  Balfe,  ut  sup. 

58  Vic.  No.  18,  s.  43.  (p)  Re  McRae,  14  N.S.W.R. 

{j)  63  Vic.  No.  21,  s.  26  ;  48  443  ;  Re  Buckley,  ut  sup. 

Vic.  No.  18,  s.  48.  {p)  63  Vic.  No.  21,  s.  26. 

(^•)  53  Vic.  No.  21,  s.  10  ;  48  [q)    53   Vic.   No.   21.    s.    26  ; 

Vic.  No.  18,  s.  21.  Pratt  v.  Goldshrough  &  Co.,  18 

(0  53  Vic.  No.  21,  s.  39.  N.S.W.R.  187. 

(m)  Re  Balfe,   13  N.S.W.R.  (r)  58  Vic.  No.  18,  s.  20. 
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(2).  A  Settlement  Lease  can  be  had  only  of  lands 
that  have  been  duly  set  apart  by  the  Governor  for  such 
mode  of  leasing.  The  tract  so  set  apart  is  divided  into 
farms  of  such  extent  as  to  enable  a  lessee  thereof  to 
establish  and  maintain  a  home  thereon  by  the  use  of 
the  land  (#).  The  lease  must  be  in  the  form  prescribed 
by  the  regulations  (t)y  and  contain  provisions  to  secure 
residence  upon,  and  due  improvement  of,  the  land  by 
the  lessee.  It  is  for  a  term  of  28  years,  and  is  forfeit- 
able on  breach  of  conditions,  one  of  which  is,  as  already 
mentioned,  that  the  land  must  be  applied  for  and  held 
and  used  for  the  exclusive  benefit  of  the  lessee  (w). 

(3).  A  Homestead  Lease  is  one  that  might  be  ob- 
tained only  of  such  lands  in  the  Western  Division  as 
were  within  resumed  areas  or  were  vacant  (v).  A 
"resumed  area"  means  "that  portion  of  a  pastoral 
holding  for  which  a  pastoral  lease  may  not  be  granted," 
and  "  vacant  land  "  means  "  land  not  alienated  by  or 
held  under  any  lease  or  promise  of  lease  or  license"  (w). 
In  consequence  of  the  Western  Lands  Act,  such  leases 
are  not  now  granted  {x)  ;  but  some  knowledge  of  the 
law  relating  to  them  is  still  necessary,  since  those 
which  have  not  been  brought  under  that  Act  remain 
under  the  old  law. 

The  maximum  area  of  such  a  lease  is  10,240  acres 
and  the  minimum  2560  ;  but  additional  leases  to  an 
extent  not  exceeding  the  maximum  might  be  ob- 
tained (y),  and  the  area  may  be  accidentally  increased 
through"  "reverters"  {z).  The  term  is  28  years  (a), 
and   additional  leases    expire    with  the  original  (b), 

(«)  s.  24.  (a;)  Act  No.  70,  1901,  s.  2. 

(0  s.  25  ;  Form  51.  (y)  53  Vic.  No.  21,  s.  34. 

(m)ss.  42,43  ;iVei7dv.J<'/7ey,  Qz)  s.  32;    58  Vic.    No.   18 

8  L.C.C.  161.  s.  45. 

00  48  Vic.  No.  18,  s.  82.  (a)  58  Vic.  No.  18,  s.  7. 

(w)  s.  4.  (6)  53  Vic.  No.  21,  s.  34. 


Digitized  by 


Google 


446  PART  III.  PERSONAL  INTBRBSTB  IN  RBAL  BSTATE. 

Residence  thereon  continuously  for  six  months  each 
year  during  the  first  five  years  of  the  lease,  and  fencing 
in  the  outside  boundaries  are  essential  conditions  {c). 
Sub-letting  for  grazing  purposes  only  is  not  pro- 
hibited (d)j  but  any  agreement  for  sub-letting  must  be 
in  writing,  and  a  copy  thereof  lodged  with  the  chair- 
man of  the  Local  Land  Board,  otherwise  it  is  evidence 
of  mala  fides  (e). 

(4).  A  Pastoral  Lease.  Under  the  Crown  Lands 
Act  of  1884  provision  was  made  for  the  halving  of 
every  Pastoral  Holding,  one  part  to  be  known  as  a 
"  leasehold  area,"  and  the  other  as  a  "  resumed  area"  (/)• 
For  the  latter  a  pastoral  lease  can  not  be  granted  (^), 
but  upon  the  notification  of  the  subdivision  every  run- 
holder  who  applied  within  120  days  after  the  1st 
January,  1885,  became  entitled  to  a  lease  of  the  lease- 
hold area,  and  such  lease  is  known  as  a  Pastoral 
Lease  (h),  A  pastoral  lease  is  not  now  granted  of  land 
in  the  Eastern  Division  (t).  After  the  expiration  of 
such  leases  in  the  Central  Division  the  lands  subject 
thereto  become  a  "  resumed  area,"  on  notification  to 
that  effect  in  the  "  Gazette^'"*  and  such  lands  thereupon, 
but  not  before,  cease  to  be  a  "  leasehold  area"  (J),  In 
the  Western  Division  every  pastoral  lease  not  brought 
under  the  Western  Lands  Act  of  1901  has  a  term  of  28 
years,  divisible  into  seven-year  periods  for  the  purpose 
of  appraisement  of  rent  (Jc). 

The  area  of  a  pastoral  leasehold  may  be  increased  by 
"reverters,"  and  rental   is  payable  on  these  (/).     A 

(c)  48  Vic.  No.  18,  s.  82  ;  53  («)  53  Vic.  No.  21,  s.  33. 

Vic.  No.  21,  s  34.  ( j)  58  Vic.  No.  18,  s.  5  ;  and 

(d)  Re  Shearer,  12N.S.W.R.  24.      see  Minister  for  Lands  v.  Coliess, 
(c)  58  Vic.  No.  18,  s.  43.  18  N.S.W.R.  91  ;  20  ibid.  1. 

(/)  48  Vic.  No.  18,  ss.  71-76.  {k)  58  Vic.  No.  18,  s.  7. 

6)  s.  4.  (/)  53  Vic.   No.  21,  s.  32  ;  58 

(A)s.7l.  Vic.  No,  18,  s.  46, 
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pastoral  lessee  has  also  the  sole  right  to  a  scrub  lease 
within  the  outside  boundaries  of  his  leasehold,  but 
may  not  hold  any  other  scrub  lease  (m),  nor  any  home- 
stead lease  («). 

When  any  Gold  Field  is  proclaimed  upon  any  land 
under  pastoral  lease,  the  Governor  may  suspend  the 
lease  so  far  as  may  be  necessary  for  the  accommodation 
of  the  horses,  cattle,  and  sheep  required  for  the  subsis- 
tence and  convenience  of  any  persons  holding  miners' 
rights,  licences  or  leases,  and  for  the  supply  of  water 
and  otherwise  for  effectually  working  the  gold  field  (o)  ; 
and  may  do  this  whether  the  lands  are  improved  or 
not  (p).  The  exercise  of  this  power  does  not,  however, 
give  the  Crown  the  right  to  evict  the  lessee  (q).  It 
merely  suspends  for  a  time  the  rights  of  the  lessee,  and 
he  is  entitled  to  an  abatement  of  rent  in  respect  of  the 
land  re-occupied  (r),  and  to  compensation  if  the  land 
contains  improvements  (#). 

(5).  Occupation  Licence.  This  is  closely  associated 
with  a  pastoral  lease,  and  entitles  the  holder  to  occupy 
for  grazing  purposes  a  "resumed  area,"  or  "vacant 
lands "  (t).  Where  given  a^  compensation  for  reduc- 
tion of  the  area  of  the  leasehold  it  is  called  a  '^preferen- 
tial oceupation  licence*^  (u).  The  tenure  is  precarious  ; 
for  the  license  is  in  force  only  from  year  to  year  (i?), 
and  ceases  upon  the  sale  or  leasing  of  the  land  (to). 
Compensation  for  improvements  is,  however,  in  some 
cases  allowed  (x).     Upon  proclamation  of  a  Gold  Field 

{m)  53  Vic.  No.  21,  s.  35.  Cook,  ubi  sup. 

in)  48  Vic.  No.  18,  s.  84.  (0  48  Vic.  No.  18,  s.  81. 

(o)  37  Vic.  No.  13,  ss.  13,  25.  (m)  ibid.,  and  58  Vic.  No.  18, 

(p)    Ricketson   v.    Smith,    16  ss.  3,  6. 

N.S.W.R.  Eq.  221,  225.  {v)  48  Vic.  No.  18,  s.  81  (ii). 

{q)    Ricketson    v.    Cook,    20  {xc)    s.     81     (iv.)  ;     53     Vic. 

N.S.W.R.  298,  438.  No.  21,  s.  12. 

(r)  37  Vic.  No.  13,  s.  13.  {x)  48  Vic.  No.  18.  s.  81  (iv.)  ; 

(«)  8.  25  ;  and  see  Ricketson  v.  and  see  58  Vic.  No.  18,  s.  4, 
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the  licence  is  liable  to  suspension  in  the  same  manner 
as  a  pastoral  lease  (y). 

(6).  An  Annual  Lease  is  one  granted  for  pastoral 
purposes,  of  such  Crown  lands  as  are  not  already  held 
under,  or  reserved  from,  lease  or  licence,  and  in  area 
not  exceeding  1920  acres  («).  The  first  applicant  has 
the  right  to  a  lease  of  such  available  land  as  he  applies 
for  on  payment  of  such  rent  as  the  Land  Board  shall 
determine,  but  the  Minister  may  refuse  the  application 
in  any  case  where  the  granting  of  such  a  lease  may 
appear  to  him  to  be  contrary  to  the  public  or  general 
interest  (a).  The  lessee  is  liable  to  be  dispossessed 
through  a  sale  of  the  land,  or  the  leasing  of  it  in 
another  way  (5),  or  the  cancellation  of  the  lease  (c). 

(7).  A  Scrub  Lease  is  one  granted  of  lands  that  have 
been  declared  to  be  scrub  lands  (J),  for  a  term  of  not 
more  than  21  years,  extendible  on  application  to  28 
years  by  the  Governor  on  such  terms  and  conditions  as 
he  may  think  fit  («).  Such  a  lease  is  granted  on  con- 
dition that  the  holder  will  destroy  scrub  upon  the  laud 
and  keep  it  free  therefrom  (/).  If  the  scrub  lands  be 
within  the  outside  boumdaries  of  land  held  under 
pastoral  or  homestead  lease  no  one  but  the  pastoral  or 
homestead  lessee  can  hold  the  scrub-lease.  His  scrub- 
lease  cannot  be  for  longer  than  the  unexpired  term  of 
his  pastoral  or  homestead  lease,  and  neither  of  the  leases 
so  held  in  conjunction  can  be  transferred  separately  (y). 

(8).  An  Improvement  Lease  is  one  granted  of  lands 
which  by  reason  of  various  causes  are  not  suitable  for 


iy)   37  Vic.  No.  13,  ss.  13,  25.  58  Vic.  No.  18,  s.  26. 

(z)  48  Vic.  No.  18,  s.  85  ;  53  (c)  53  Vic.  No.  21,  s.  38. 

Vic.  No.  21,  s.  33.  Qd)   s.  35. 

(a)  ibid.  ;  and  see  58  Vic.  (e)  58  Vic.  No.  18,  s.  26  (vi.). 

No.  18,  s.  49.  (/)  53  Vic.  No.  21,  s.  36. 

{b)    48  Vic.  No.  18,  s.  85  (g)  ibid, 
(viii.)  ;  53  Vic.  No.  21,  ss.  12, 36; 
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settleraent  until  improved,  and  can  only  be  rendered 
saitable  by  the  expenditure  of  large  sums  in  the  im- 
provement thereof.  The  area  must  not  exceed  20,480 
acres,  nor  the  term  28  years ;  and  the  rental  is  deter- 
mined by  a  bid  made  at  public  auction,  or  by  tender. 
The  conditions  vary  according  to  circumstances,  but 
must  contain  covenants  for  the  improvement  of  the 
land,  and  the  expenditure  of  money  thereon  (A). 

(9).  Leases  of  inferior  lands  (i)  for  terms  not  ex- 
ceeding 20  years,  extendible  on  application  to  28  years  ; 
(10)  of  snow  lands,  in  areas  not  exceeding  10,240 
acres  (j),  for  term  of  seven  years  with  option  of  further 
3  years  ;  and  of  land  for  (11)  irrigation  or  tramway 
purposes  (A)  ;  do  not  call  for  further  remark.  Neither 
do  (12)  Residential  leases  (/)  of  areas  not  exceeding 
20  acres  within  gold  and  mineral  fields  to  any  holder  of  a 
miner's  right,  and  for  term  of  not  moi'e  than  15  years. 

(13.  )An  Artesian  Well  Lease  is  one  granted  to  an 
occupation  licensee  or  annual  lessee  who  has  bored  for 
and  found  water  on  the  land,  and  is  intended  to  protect 
him  in  his  discovery  (wi).  The  term  must  not  exceed 
the  unexpired  term  of  the  current  pastoral  lease,  nor 
the  area  be  more  than  10,240  acres.  Not  more  than 
one  such  block  can  be  leased  out  of  each  64,000  acres, 
nor  more  than  three  such  areas  in  respect  of  one  and 
the  same  occupation  licence. 

(14)  A  Special  Lease  may  be  of  land  situate  under 
the  sea,  or  under  the  waters  of  any  harbour,  bay,  lake, 
river,  creek,  estuary,  or  navigable  stream,  for  the  erec- 
tion of  wharfs,  jetties,  piers  or  floating-docks,  provided 
that  such  structures  will  not  interfere  with  navigation, 

Ch^   58  Vic.  No.  18,  s.  26.  (/)  53  Vic.  No.  21,  s.  48  ;  58 

CO   53  Vic.  No.  21,  s.  37.  Vic.  No.  18,  s.  oO.i 

{  ;  )   s.  36.  (m)a53  Vic.  No.  21,  s.  45. 
1%)  48  Vic.  No.  18,  s.  92. 
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or  with  the  rights  of  the  adjoining  proprietors.  When 
any  such  land  fronts  any  land  held  in  fee  simple,  no 
such  lease  of  it  can  be  made  except  to  the  proprietor  of 
the  fee  simple  or  with  his  consent  (n).  A  lease  may 
also  be  had  in  areas  not  exceeding  320  acres  for  any 
of  the  special  purposes  enumerated  in  the  Crown  Lands 
Act  of  1884  (o),  or  any  other  purpose  which  may  be 
proclaimed  in  the  Qazetie  to  be  a  purpose  within  the 
Act.  The  Governor  may  annex  to  any  special  lease 
such  conditions  as  he  may  think  fit,  and  the  term  of  it 
may  not  exceed  28  years  (p). 

4.  Disqualified  persons.     These  are  as  follows  :— 

(1).  Minors.  No  minor  can  accept  or  hold  any  lease 
or  license  under  the  Crown  Lands  Acts,  except  that  one 
not  less  than  sixteen  may  hold  a  conditional  lease  {q\ 
and  may,  if  not  a  female,  be  a  homestead  lessee  (r). 
Minors  holding  leases  by  virtue  of  these  exceptions  are 
subject  to  the  same  liabilities,  and  have  the  same  rights 
in  respect  of  agreements  entered  into  by  them  in  regard 
to  their  lease  as  if  of  full  age  («). 

(2).  Married  women.  Such  can  hold  a  lease  or 
licence  only  as  separate  estate  (jb).  This  disability 
will  not,  however,  attach  to  a  wife  living  apart  from 
her  husband  under  an  order  for  judicial  separation, 
who  acquires  the  lease  out  of  money  belonging  to  her 
for  her  separate  use  ;  or  to  a  wife  upon  whom  the  lease 
has  devolved  under  the  will  or  intestacy  of  a  deceased 
holder  (w),  or  who  is  acting  as  administratrix  (p). 

(3).  Aliens.  A  person  who  is  not  a  natural-born,  or 
naturalised  subject  is  disqualified  from  applying  for  a 

(n)  48  Vic.  No.  18,  s.  89.  As          (r)  53  Vic.  No.  21,  s.  34. 

to  the  port  of  Sydney,  see  Act          («)  ibid.;  48  Vic.  No.  18,  s.  123. 

No.  1.  1901,  s.  66.  {t)  48  Vic.  No.  18,  s.  124. 

(o)  B.  90.  («)  53  Vic.  No.  21,  s.  47. 

(p)  58  Vic.  No.  18,  s.  46.  (v)  Re  Arthur,  12  N.S.W.R.  27. 

(q)  48  Vic.  No.  X8,  s.  124. 
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settlement  lease,  unless  he  has  resided  for  one  year  in 
New  South  Wales,  and  has  lodged  a  declaration  of  his 
intention  to  become  naturalised  (w). 

(4).  Persons  specially  disqualified.  Those  who 
already  hold  or  have  held  the  maximum  area  per- 
mitted for  a  settlement  or  a  homestead  lease  are 
disqualified  from  applying  for  a  settlement  lease  (a?), 
and  so  are  those  who,  having  obtained  a  title  to  one  of 
the  class  of  holdings  in  which  good  faith  is  required  in 
the  applicant,  have  abandoned  or  surrendered  the  hold- 
ing, and  have  not  obtained  a  certificate  as  to  adverse 
circumstances  (y).  Also,  a  non-residential  conditional 
purchaser  cannot  apply  for  a  conditional  lease  (0). 

11.  Leases  under  the  Mining:  Acts.  The  general 
object  of  these  Acts  is  to  provide  for  leases  of  land  by 
the  Crown  for  mining  purposes.  They  may  be  divided 
into  two  classes,  viz.  : — those  which  relate  to  Crown 
lands,  and  those  which  relate  to  private  lands.  In 
regard  to  the  latter,  however,  it  may  be  well  to  point 
out  that  they  do  not  intefere  with  the  right  of  private 
persons  to  the  minerals  which  belong  to  them  under 
the  Grant  from  the  Crown,  but  are  intended  to  provide 
means  for  recovering  from  land  held  by  private  persons 
the  minerals  therein  which  belong  to  the  Crown. 

1.  Leases  of  Crown  Lands.  The  principal  Act  in 
reference  to  these  is  the  Mining  Act  of  1874  (a),  by 
which  provision  is  made  for  the  appointment  by  the 
Governor  alone  of  a  responsible  Minister  to  be  known 
as  the  Secretary  for  Mines,  and  to  be  the  executive 
head  of  the  Department  of  Mines  (J).  New  South  Wales 
is  for  the  purposes  of  the  Act  divided  into  "Mining 

(to)  58  Vic.  No.  18,  s.  41.  (a)  37  Vic  No.  13.    This  act 

(ic)  ss.  40,  41.  very  closely  resembles  the  Vic 

it/)  58  Vic.  No.  18,  s.  40.  torian  Act  29  Vic.  No.  291 
{z)  48  Vic.  No.  18,  s.  48,  {h)  is.  7. 
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Districts,"  eight  of  which  are  constituted  by  the  Act, 
with  power  to  the  Governor  to  establish  others  (c),  and 
to  proclaim  Crown  Lands  to  be  Gold  Fields  {d).  Officers 
called  Wardens  are  appointed  for  New  South  Wales,  or 
for  the  various  Mining  Districts,  and  also  their  neces- 
sary subordinates  (<?).  Courts  which  are  styled  ''War- 
dens' Courts"  are  also  provided  for,  to  be  presided  over 
by  the  Warden  (/)  Tliese  are  Courts  of  Record,  but 
are  limited  in  their  jurisdiction  to  matters  connected 
with  mining  and  to  disputes  between  miners  (g).  They 
have  important  functions  in  connection  with  the  grant- 
ing of  leases. 

The  various  interests  which  can  be  acquired  under 
this  Act  are  known  severally  as  '*  claim,"  "  residence 
area,"  "  business  licence,"  "  mineral  claim,"  and  lease. 
Concerning  each  of  them  it  is  expressly  provided  that 
it  shall  be  deemed  and  taken  in  law  to  be  a  chattel 
interest  (h), 

(1).  Claim.  A  "  claim"  is  a  portion  of  Crown  Land 
which  any  person  or  number  of  persons  have  lawfully 
taken  possession  of,  and  are  entitled  to  occupy  for  the 
purpose  of  mining  thereon  for  gold.  It  also  includes 
any  number  of  such  portions  lawfully  amalgamated  by 
the  holders  (/).  But  land  which  has  been  dedicated  to 
any  public  purpose,  or  is  under  lease  for  other  than 
pastoral  purposes,  or  has  been  granted  or  contracted  to 
be  granted  in  fee  cannot  be  so  occupied  (J).  Whoever 
would  acquire  a  claim  must  be  the  holder  of  a  "  miner's 
right,"  » <?.,  a  document  issued  by  the  Governor,  and 
showing  that  the  holder  has  a  right  to  avail  himself  of 

(c)  s.  9.  18  N.S.W.R.  272. 
{d)  s.  10.  {h)  s.  18. 

ie)  s.  12.  (i)  .87  Vic.  No.  13,  s.  2. 

(/)  s.  67.  (j)    ibid.    sub.    v.   "  Crown 

(y)  s.  69  ;  Duncati  v.  Fuller-  Lands." 
ion,  14  N.S.W.R.  308  ;  Exp.  Pye,  '      ' 
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the  mining  laws  (k)  ;  and  the  claim  can  be  retained  only 
daring  the  continuance  of  this  right  (/).  It  mnst,  unless 
where  it  is  a  block  claim  in  new  ground,  be  registered 
within  one  month  after  the  right  of  occupation  or  pos- 
session first  accrued,  and  also  after  the  devolution  thereof 
by  process  or  operation  of  law  (m). 

It  seems  that  the  interest  of  a  holder  in  his  claim  is 
at  the  utmost  an  estate  at  will  (n).  But  while  in  pos- 
session he  is  at  liberty  to  mine  in  and  reside  upon  the 
land  ;  to  cut,  construct  and  use  water-races,  dams,  and 
reservoirs  through  and  upon  any  Crown  Lands  ;  to  take 
or  divert  water,  either  still  or  flowing  ;  to  exercise  rights 
in  the  nature  of  easements  ;  to  erect  buildings ;  and 
otherwise  enjoy  the  land  as  set  out  fully  in  the  act  (o). 
He  maj'  also,  on  application,  obtain  the  conversion  of 
his  claim  into  a  lease  (/?). 

The  interest  in  a  claim  may  be  transferred  or  encum- 
bered, but  the  transferee  or  mortgagee  must  be  the  holder 
of  a  '*  miner's  right ;"  not  necessarily  at  the  time  of 
making  the  contract,  but  certainly  at  the  time  of  com- 
pleting  it.  The  claimholder  may  transfer  his  "  right " 
along  with  his  claim  {q).  He  may  also  divide  his  interest 
into  such  and  so  many  shares  as  he  may  think  proper, 
and  allot  them  to  any  person  or  persons,  including  mar- 
ried women  (r),  and  infants.  These  shares  are  also 
assignable  («),  but  a  contract  by  an  infant  to  sell  his 
share  will  not  be  enforced  (t). 

(2).  Residence  Area.  A  "  residence  area"  is  a  por- 
tion, not  exceeding  one  quarter  of  an  acre,  of  Crown 

(Jb)  s.  14  ;  Bourke  v.  Wright,  (q)  s.  17  ;   Barclay  v.  Neeld, 

3N.S.W.R.  145.  11  W.N.  9. 

(/)  s.  16.  (r)  Rue  v.  Harris,  3  N.S.W.R. 

(m)  s.  16.  148. 

(«)    Jetmiwjs  v.  Kifmlla,  1           («)  37  Vic.  No.  13,  s.  17. 

W.W.  &  a'B.  (L),  47.  (0  Dillon \.  Wood,  2  N.S.W.R. 

(o)  37  Vic.  No.  13,  s.  15.  298. 

(p)  s.  38. 
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Land  occupied  for  residence  by  the  holder  of  a  miner's 
right.  The  occupier  is  entitled  to  the  possession  of,  and 
property  in,  the  land  during  the  continuance  of  his 
miner's  right.  He  may  erect  buildings  or  other  struc- 
tures thereon,  and  may  remove  them  at  any  time  («), 
either  during  his  tenure,  or  at  farthest  within  a  reason- 
able time  after  his  right  of  possession  has  ceased,  and 
before  another  has  lawfully  entered  thereon  (v).  He 
may  not  sublet  it  to  any  one  who  is  not  the  holder  of  a 
•* miner's  right"  (w),  and  he  cannot  lawfully  mine 
thereon  (s), 

(3.)  Business  Licence.  The  Governor  may,  on  applica- 
tion and  payment  of  fees,  grant  to  any  person  a  document 
called  a  "  Business  Licence,"  for  a  period  of  six  or  twelve 
months  as  shall  be  named  therein  (y).  This  licence  is 
revocable  at  the  will  of  the  Crown,  but  not  before  the 
expiration  of  the  period  for  which  it  has  been  granted ; 
and,  if  not  revoked,  it  may  be  renewed  from  time  to 
time  (z).  But  a  proclamation  issued  subsequently  to  its 
issue  will  not  have  the  effect  of  revoking  it ;  and  when 
the  licence  is  renewed  the  rights  of  the  holder  continue, 
notwithstanding  the  proclamation  (a).  During  its  con- 
tinuance the  holder  thereof  is  entitled  to  occupy  on  any 
Gold  Field,  for  the  purpose  of  residence  and  carrying  on 
his  business,  so  much  of  the  Crown  Lands  not  exceeding 
in  extent  a  quarter  of  an  acre  in  township  sites  and  one 
acre  on  other  Crown  Lands  as  may  be  prescribed  by  the 
regulations  under  the  Act,  and  for  either  of  the  purposes 
aforesaid  to  put  up  any  building  or  other  erection,  and 

(m)  37  Vic.  No.  13,  s.  15.  Band  of  Hope  &c.  Co,  2  V.R. 

(r)    Summers    \.-  Cooper,    8  (E),  206,  221  ;  2  A.J.R.  127. 

V.L.R.  (L),  274  ;  4  A.L.T  57.  (y)  37  Vic.  No.  13,  s.  21. 

[w)  Joiies  V.  Joyce,'^  V.R.  (L),  {z)  s.  24. 

20i>;  3  A.J.R.  106.  (a)  Wilkimon  v.  Eanis,  12 

i:x)    St.    George    dec.    Co.  v.  N.S.W.R.  70. 
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at  any  time  to  remove  the  same  {b)  ;  and  he  is  deemed 
in  law  to  be  possessed  of  the  land  (except  as  against  the 
Crown).  But  the  Act  does  not  contemplate  alienation 
of  the  land,  or  the  creation  of  any  higher  estate  than  a 
chattel  interest  (c),  or  chose  in  possession  (J).  The 
licence  is  transferable  (<?)  by  means  of  a  written  endorse- 
ment signed  by  the  licensee  and  attested  by  a  Warden 
or  Justice.  It  may  also  be  mortgaged  or  encumbered, 
or  made  subject  to  a  lien  (/),  but  it  is  necessary  that 
any  such  charge  should  be  registered  with  the  Mines 
Department. 

(4.)  Mineral  Claim.  This  is  a  portion  of  Crown  Land 
which  has  been  taken  possession  of  and  is  lawfully  oc- 
cupied by  virtue  of  a  mineral  licence,  or  of  a  miner's 
right  (y).  The  holder  thereof  has,  during  the  period  of 
his  *'  licence"  or  "right,"  the  same  rights  and  privileges 
in  respect  of  or  in  connection  with  mining  for  minerals 
other  than  gold,  as  are  declared  by  the  Act  to  be  con- 
ferred on  holders  of  miners'  rights  in  respect  of  mining 
for  gold  (A). 

(5.)  Lease.  Any  person  desiring  to  obtain  a  lease  must 
be  the  holder  of  a  miner's  right  (t),  or,  if  gold-raining  is 
not  to  be  included,  of  a  mineral  license  ;  and  he  must 
first  mark  out,  in  the  manner  prescribed  by  the  regula- 
tions, the  area  which  he  desires  (j).  For  the  purpose  of 
80  marking  the  area  an  intending  applicant  has  the  right 
to  enter  on  Crown  Lands  prior  to  lodging  any  applica- 
tion {k).     After  the  marking  out  there  must  be  lodged 

(ft)  37  Vic.  No.  13,  s.  22.  see  ante. 

(c)  Williams  v.  Rohimon,  12  (/)  s.  33 ;  60  Vic.  No.  7,  s.  3  ; 

N.S.W.R.,  Eq.  40  Act  No.  44  of  1899,  s.  4. 

(rf)  37  Vic.  No.  13,  s.  18  ;  Re  {j)  46  Vic.  No.  7  ;  Du7tca7t  v. 

£eith,    18    N.S.W.R.,    B.   &    P.  Fullerion,    14    N.S.W.R.    308  ; 

1 9.  21.  Pentjlase  v.  Broken  Ilill  d:c.  Co., 

(e)  s.  23.  5  W.N.  85  ;  Act  No.  44. 1899.  s.  4. 

(/)  s.  66  (6).  Re  Keith,  ubi  sup.  (k)  Green  v.  Horn,  6  N.S.W.R. 

(g)  60  Vic.  No.  7,  s.  3.  87. 

(h)  37  Vic.  No.  13.  s.  63:  and 
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with  the  Warden  of  the  District,  an  application  in  the 
prescribed  form,  addressed  to  the  Secretary  for  Mines, 
and  setting  forth  a  clear  description  of  the  area  proposed 
to  be  leased,  and  the  intention  of  the  applicant  to  work 
the  ground  (I).  Along  therewith  must  be  paid  the  first 
year's  rent,  and  the  survey  fee  (m).  Notice  of  the  ap- 
plication must  be  published  generally,  and  must  also  be 
served  upon  any  persons  claiming  any  right  or  interest 
in  the  land  (n).  While  the  application  is  pending  the 
ground  is  protected  on  behalf  of  the  applicant  (o),  but 
only  so  much  as  is  actually  pegged  out  and  accurately 
described  in  the  application  (p) ;  and  an  application  is 
considered  to  be  pending  until  the  applicant  makes 
default  in  proceeding,  or  until  the  lease  is  granted  or 
refused. 

Applications  are  entitled  to  priority  in  the  order  of 
their  receipt  by  the  Warden  (^),  but  objections  to  them 
may  be  lodged  (r),  and,  if  made,  will  be  inquired  into 
by  the  Warden  in  his  Court  («).  Within  fourteen  days 
from  the  date  of  the  application,  or,  if  there  has  been  an 
inquiry,  then  on  the  termination  thereof,  the  application 
together  with  a  report  thereon  must  be  forwarded  by  the 
Warden  to  the  Secretary  for  Mines  to  be  dealt  with  (/). 
The  granting  or  refusal  of  the  lease  is  in  the  discretion 
of  the  Governor  (w),  who  may  modify  or  alter  the  appli- 
cation. His  decision  is  made  known  by  notice  in  the 
Gazette,  and  should  the  lease  be  refused  the  application 
is  deemed  to  be  abandoned. 

(0  37  Vic.  No.  13,  ss.  33,39,  {q)  37  Vic.  No.  13,  ss.  49,  56. 

66  ;  Act  No.  44,  1899,  s.  7.  (r)  ss.  42,  43. 

{m)  37  Vic.  No.  13,  ss  37,  66  ;  (»)  44-46  ;   Act  No.  44,  1899, 

Act  No.  44,  1899,  s.  11  (4)  ss.  9, 10. 

(«)  37  Vic.  No.  13,  s.  39,  and  (0  37  Vic.  No.  13,  ss.  44,  47  ; 

Regulations.  Act  No.  44.  1899,  s.  15. 

(o)  s.  40  :  Act  No.  44, 18i^9.  s.  6.  (w)  37  Vic.  No.  13,  ss.  33,  66 ; 

(p)  Brereton  v.  Wade,  5  W.N.  Act  No.  44,  1899,  ss.  3,  16,  17. 
78. 
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If  the  lease  be  granted  it  issnes  in  duplicate  in  the 
form  prescribed  by  the  regulations,  and  having  such 
special  terms  and  conditions  as  the  Governor  may  think 
fit  (»).  It  should  bear  date  the  day  of  its  execution  by 
the  Governor,  and  will  then  be  transmitted  to  the 
Warden  for  delivery  to  the  applicant  on  his  application 
therefor,  and  execution  thereof  (to).  If,  however,  the 
date  thereon  be  not  that  of  its  actual  execution  by  the 
Governor,  the  lease  will  take  effect  only  from  the  date 
of  execution  {x).  It  is  the  duty  of  the  Warden  to  notify 
the  applicant  that  the  lease  awaits  execution  by  him ; 
and  should  the  applicant  or  his  duly  constituted  attorney 
fail  to  execute  it  within  the  time  limited  by  such  notice 
the  lease  will  become  absolutely  cancelled  (y). 

The  regulations  provide  forms  of  lease,  according  as  it 
is  intended  to  authorize  mining  for  gold,  or  for  minerals. 
The  term  of  a  gold-mining  lease  cannot  exceed  fifteen 
years  («),  nor  that  of  a  mineral  lease  twenty  years  (a). 
The  area  is  limited  to  640  acres  for  coal-mining,  80  acres 
for  other  mineral  lots  (6),  and  25  acres  for  gold-mining  (c); 
but  for  a  dredging  lease  a  maximum  of  100  acres  is 
allowed  (d).  Payment  of  a  yearly  rent  in  advance  (e), 
or  of  royalty  (J)  is  always  reserved.  There  are  also 
covenants  in  the  lease  to  secure  efficient  and  continuous 
mining,  and  the  employment  of  the  necessary  labour. 
The  lease  is  also  made  subject  to  cancellation  for  breach 
of  covenant  or  non-payment  of  rent,  such  cancellation 
to  be  conclusively  evidenced  by  notice  in  the  Gazette  (y). 

(p)  37  Vic.  No.  13,  s.  53.  (V)  s.  56  (1). 

(w)  s,  51.  (c)  s.  36  ;  but  see  s.  38. 

(j-)  King  v.  Mclror,  4  N.S.W.R.  (^0  Act  No.  44,  1899,  s.  3  (2). 

43  ;  Act  No.  44,  1899,  s.  18.  {e)  37  Vic.  No.  13,  s.37,  56(5). 

(y)    Hitchins    V.     Twose.    9  (/)  48  Vic.  No.  10,  s.  2  ;  Act 

N.S.W.R.  81  ;  Act  No.  44,  1899,  No.  10,  1902. 
s.  18.  (^r)  As  to   the   effect  of    this 

\^z)  37  Vic.  No.  13,  s.  36  ;  Act  provision  see /^a/^/7/c^- v.  Z)McAea« 

No.  44,  1899,  s.  3.  of  Edinburgh  Co.,  8  V.L.R.  (E), 

(a)  37  Vic.  No.  13,  s.  56  (2).  pp.  70,  85,  92. 
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There  is,  however,  a  proviso  for  suspension  of  work 
upon  good  grounds  shown. 

The  effect  of  the  lease  is  to  authorise  mining  only  for 
the  metal  or  mineral  specified  therein  (h)  ;  and  whatever 
there  be  of  that  substance  in  the  leased  land  passes  to 
the  lessee,  so  that  the  holder  of  a  miner's  right  has  no 
right  to  search  on  the  land  for  that  substance  (i). 

Every  lease  must  be  registered  with  the  Department 
of  Mines  ;  and  so  must  every  dealing  therewith,  and 
devolution  thereof ;  and  also  every  authority  to  suspend 
work  (j). 

A  lease  may  be  surrendered  with  the  consent  of  the 
Governor  (k),  and  a  lessee  has,  with  the  like  consent,  a 
right  to  renewal  upon  making  written  application  there- 
for to  the  Secretary  for  Mines  during  the  last  year  of 
the  lease  (I),  Adjoining  leases  may  be  amalgamated 
where  it  is  shown  to  the  satisfaction  of  the  Minister  for 
Mines  that  greater  facilities  for  working  would  thereby 
be  insured  (m). 

2.  Leases  of  private  lands.  According  to  the  law 
of  England  all  gold  and  silver  mines,  until  they  have 
been  vested  in  a  subject  by  apt  and  precise  words,  are 
not  regarded  as  parts  of  the  soil,  or  as  incidents  of  the 
land  in  which  they  are  found  (n).  For  all  mines 
of  gold  and  silver,  whether  they  be  in  the  lands  of  the 
Sovereign,  or  of  a  subject,  belong  to  the  Sovereign 
by  prerogative,  with  liberty  to  dig  and  carry  away  the 
ores  thereof,  and  with  other  such  incidents  thereto  as  are 
necessary  to  be  used  for  the  getting  of  the  ore  (o).     In 

*{h)  37  Vic.  No.  13,  ss.  35, 61, 62.  [m)  37  Vic.  No.   13,  s.  60  ;  48 

lOJJarwoodv.  Coster,  2  W.\V,  Vic.  No.  10,  s.  6  ;   Act  No.  44, 

&  a'B.  (L)  163.  1899,  s.  3  (6), 

(»  37  Vic.  No.  13,  s.  55.  (?/)  A.G.  Bntish  Columbia  v. 

(A:)  s.  54.  A.G.  Canada.  14  A.C.  295,  302. 

(0  ibid.;  48  Vic.  No.  10,  s.  2  ;  (o)  Case  of  Mines,  1  Piowd. 

Act  No.  44,   1899,  s.  3  (4) ;  No.  310,  336. 
10,  1902. 
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the  case  of  the  baser  metals  and  minerals  it  is  otherwise. 
The  Crown  does  not  hold  them  by  prerogative,  but  by 
territorial  title.  They  are  parts  of  the  soil,  and  as  inci- 
dents of  the  land  will  pass  by  a  Grant  from  the  Crown 
to  the  subject,  unless  they  are  expressly  reserved  in  the 
Grant  (^).  But,  as  already  mentioned  (g),  it  has  com- 
monly been  the  practice  in  New  South  Wales  to  reserve 
all  minerals  to  the  Crown  together  with  right  of  ingress, 
egress  and  regress.  Hence  the  royal  metals,  and  the 
minerals  in  a  very  large,  if  not  the  larger,  part  of  the 
land  in  this  country  which  has  been  granted  to  indi- 
viduals, are  still  the  property  of  the  Crown.  Neither  a 
miner's  right,  however,  nor  a  mineral  licence,  confers 
any  authority  to  enter  on  the  lands  of  a  private  indi- 
vidual to  mine  without  the  consent  of  the  owner  (r). 
But  as  it  was  deemed  necessary  that  all  such  lands  should 
be  made  available  for  mining  purposes,  Parliament  in 
1894  passed  an  Act  to  legalise  mining  on  private  lands  («). 
Like  the  Mining  Act  of  1874  this  Act  also  bears  a  close 
resemblance  to  the  legislation  of  Victoria,  being  much 
to  the  same  effect  as  an  Act  known  there  as  the  Mining 
on  Private  Lands  Act  of  1884.  It  provides  (t)  that  all 
land  alienated,  or  in  process  of  alienation  from  the  Crown 
shall,  subject  to  the  provisions  of  the  Act,  be  open  to 
mine  thereon  or  thereunder  for  gold,  and  where  the 
Crown  Grant  contains,  or  if  not  yet  issued  would  when 
issued  contain,  a  reservation  to  the  Crown  of  all  minerals, 
such  land  shall,  in  addition  to  gold,  be  open  to  mine 
for  silver,  lead,  tin,  antimony,  copper,  iron,  platinum,  bis- 
much,  cinnabar,  wolfram,  chromite,  diamonds,  opal,  and. 


(p)  ibid. ;    A.G.   v.  Morgan,,  v.  Davies,  6  W.W.  &  a'B.  (L), 

1891,  1  Ch.  432,  465  sqq.  246. 

iq)  Ante,  p.  149  ;  and  see  Ap-  (s)  57  Vic.  No.  32. 

pendix  B.  (3),  (4),  (5).  (t)  s.  3  ;   and  the  Amending 

(r)  37  Vic.  No.  13,  s.  15  ;  Beg.  Act  1902,  s.  3. 
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excepting  coal  and  shale,  whatever  other  mineral  the 
Governor  may  declare  to  be  within  the  Act :  Provided 
that  where  the  Grant  contains,  or  if  not  yet  issued 
would  when  issued  contain,  no  reservation  of  minerals, 
or  of  minerals  other  than  gold,  the  mining  on  such  land, 
under  the  provisions  of  the  Act,  shall  be  confined  to 
mining  for  gold  only,  or  for  any  ore  the  chief  and  most 
profitable  metallic  product  of  which  is  gold.  Condition- 
ally leased  lands  now  are  («),  but  town  and  village 
lands  (»)  and  lands  reserved  or  under  lease  for  public 
purposes  (w)  are  not  subject  to  the  Act. 

Authority  to  enter.  For  the  purpose  of  making 
these  lands  available  for  mining  a  Warden  is  empow- 
ered (jf)  to  issue  in  duplicate  to  any  holder  of  a  miner's 
right  or  mineral  licence  an  "authority"  to  enter,  within 
the  next  succeeding  fourteen  days,  into  and  upon  any 
specified  portion  of  private  land,  after  service  of  the 
document  upon  the  owner  or  occupier  thereof  ;  and  to 
detach  and  remove  samples  from  any  vein  or  lode  out- 
cropping at  the  surface  ;  but  not  to  mine.  Such  autho- 
rised person  is,  as  against  other  persons,  deemed  to  be 
in  possession  for  28  days  from  the  date  of  the  "autho- 
rity," being  thus  afforded  opportunity  for  becoming 
first  applicant  for  a  lease  (y).  By  a  subsequent  Act  an 
authority  to  enter  may,  upon  payment  of  rent  in  ad- 
vance, be  granted  for  twelve  months  or  more  (sr),  and, 
if  the  sum  assessed  by  the  Warden  as  compensation 
for  surface  damage  be  also  paid,  the  holder  of  the 
authority  may  commence  mining  (a),  construct  neces- 
sary works  (b),  and  erect  a  temporary  residence  (c)  ;  and 

(m)  60  Vic.  No.  40,  s.  7  ;  and  on  Private  Lands  Act,  1902,  s.4. 
the  Amending  Act  of  1902,  s.  5.  (z)  60  Vic.  Noi  40,  s.  2  (6). 

(r)  57  Vic.  No.  32,  s.  4.  (a)  ibid,  sub-s.  {d), 

Iw)  s.  6.  (6)  sub-s.  Of), 

(x)  67  Vic.  No,  32,  s.  8.  (c)  sub-s.  Q"). 

(y)  s.  9.  See,  however,  Mining 
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may  also,  if  he  continue  to  pay  rent  and  has  applied  for 
a  lease,  carry  on  mining  antil  the  lease  be  granted  {d). 
It  is  to  be  observed  that  a  person  who  has  complied  with 
the  provisions  of  these  Acts,  and  has  lodged  a  valid  ap- 
plication for  a  lease,  has  an  interest  in  the  land  applied 
for,  even  before  the  lease  is  granted,  and  may  restrain 
the  owner  of  the  land  from  mining  thereon  (e). 

Lea^e.  The  Governor  is  empowered  (/)  to  grant  to 
any  holder  of  a  miner's  right  or  mineral  license  (g), 
including  the  owner  (A),  a  lease  of  any  private  land,  to 
be  effectual  either  on  and  below  the  surface,  or  on  one 
or  more  limited  portions  of  the  surface  and  below  the 
whole  area,  or  to  be  effectual  below  the  surface  only, 
for  the  purpose  of  mining  either  for  gold  only,  or  for 
silver,  lead,  tin,  or  any  of  the  above  enumerated  minerals, 
regard  being  had  to  the  reservations  (if  any)  contained 
in  the  Crown  Grant  thereof,  except  in  the  case  of  certain 
lands  above  mentioned  and  referred  to  in  sections  four 
and  five  of  the  Act.  But  such  a  lease  cannot  be  granted 
until  compensation  for  surface  damage  has  been  paid  to 
the  owner  in  the  amount  either  as  mutually  agreed 
upon  or  as  fixed  by  the  Warden  (i)  ;  nor  until  notifica- 
tion of  intention  to  grant  it  has  been  published  in  the 
Gazette  (j).  It  takes  effect  only  when  notification  of 
its  approval  has  been  similarly  published  (A;),  and  then 
gives  a  right  to  occupy  for  all  purposes  connected  with 
mining. 

In  regard  to  its  duration,  rental,  area,  and  other  con- 
ditions, such  a  lease  is  similar  in  general  character  to 
one  under  the  Mining  Act  of  1874,  except  that  the  rental 


id)  sub-s.(0.  ih)  s.  25. 

(e)    Zohel    v.    Croudace,  18  (i)  s.  17 :   see  Frederick  the 

N.S.W.R.,  306  ;  20  ibid.,  28.  Great  Co.,  13  V.L.R.,  373. 

(/)  67  Vic.  No.  32,  s.  11.  U)  s.  28. 

(^)s.28.  (A-)s.  11. 
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is  payable  to  the  owner  (Z),  and  that  there  are  provisions 
for  protecting  his  rights  in  regard  to  improved  lands, 
artificially  conserved  water,  cattle  or  other  stock,  pas- 
turage, timber,  &c.  (m).  But  on  the  special  recommen- 
dation of  the  Minister  the  Governor  may  in  certain 
cases  grant  leases  of  larger  area  (n). 

The  Act  also  provides  that  the  Governor  may  grant  a 
lease  of  private  land  for  the  purpose  of  cutting  mining 
races  thereon,  or  for  a  machine  site,  smelting  works,  or 
any  other  purpose  connected  with  mining  (o). 

It  is  also  provided  that  the  owner  of  any  private  land 
may,  in  certain  cases,  with  the  concurrence  of  the  Minister, 
enter  into  any  lease  or  agreement  with  the  holder  of  a 
miner's  right  or  mineral  license,  and  give  the  holder 
power  to  take  possession  of  such  land  for  mining  pur- 
poses ;  but  such  lease  must  conform  to  the  Act  in 
regard  to  area  and  labour  conditions,  and  be  duly  regis- 
tered within  fourteen  days  {p). 

(0  s.  26.  (n)  60  Vic.  No.  40,  s.  8. 

(m)  ss.  11-14  ;  and  see  60  Vic  (o)  67  Vic.  No.  32,  ss.  37,  38. 

No.  40,  s.  5.  (p)  60  Vic.  No.  40,  s.  11. 
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CHAPTER   II. 
OP  A  MORTGAGE  DEBT. 

Every  person  who  borrows  money,  whether  upon 
mortgage  or  not,  incurs  a  debt  of  personal  obligation  to 
repay  out  of  whatever  means  he  may  possess.  In  a 
mortgage  deed  this  obligation  is  usually  expressed  by 
way  of  a  covenant  by  the  borrower  to  repay  the  lender 
the  money  lent,  with  interest  at  the  rate  agreed  on.  If 
the  borrower  should  personally  be  unable  to  repay  the 
money  lent  to  him,  or  if,  as  occasionally  happens,  it  is 
expressly  stipulated  that  the  borrower  shall  not  be  per- 
sonally liable  to  repay,  then  the  lender  must  depend 
solely  upon  the  property  mortgaged  ;  and  the  nature  of 
his  interest  in  such  property,  here  called  his  mortgage 
debt,  is  what  we  now  propose  to  explain.  In  doing  so 
we  shall  consider  the  methods  of  effecting  a  mortgage 
of  freeholds,  and  afterwards  mortgages  of  leaseholds. 
We  shall  then  treat  of  the  alienation  of  the  mortgaged 
property,  and  also  of  the  mortgage  debt.  Lastly,  we 
shall  advert  to  some  rules  of  law  applicable  to  mort- 
gages generally. 

I.  Methods  of  effecting  mortgage  of  freeholds. 
Securities  of  this  character  have  assumed  different 
forms  at  different  periods  of  English  law.  The  earliest 
form  was,  perhaps,  that  in  which  the  borrower  made 
over  to  the  lender  the  rents  and  profits  of  the  land, 
until  the  lender  had  paid  himself  out  of  them  the 
amount  of  the  loan  and  charges  thereon.  This  was 
called  vivum  vadium^  because  not  the  land,  but  only  the 
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rents  and  profits  thereof,  had  been  charged.  Another 
form  was  that  in  which  the  borrower  made  a  charter  of 
feoffment  on  condition  that  if  the  feoffor  or  his  heirs 
paid  the  sum  to  the  feoffee  or  his  heirs  he  should  re- 
enter and  re-possess  (a).  The  mortgagee  was  thus  in 
possession  of  the  land,  and  also  of  the  rents  and  profits, 
which  he  received  in  lieu  of  interest  (6),  and  without 
liability  to  account.  This  form  of  security  was  called 
mortuum  vadium  (French  mort  gage)^  because,  although 
the  mortgagor  might  re-possess  the  land  on  payment  of 
the  original  debt,  yet  in  the  meantime  it  remained  dead 
to  him  (<?).  It  is  from  this  latter  that  the  modern  form 
of  legal  mortgage  appears  to  have  been  derived  by 
modification. 

1.  Mortsrasre  under  old  system,  or  general  law. 
It  is  effected  by  an  absolute  conveyance,  subject  to  an 
agreement  for  a  reconveyance  on  a  certain  given  event. 
Thus,  let  us  suppose  freehold  lands  to  be  conveyed  by 
A,  a  person  seised  in  fee,  to  B  and  his  heirs,  subject  to 
a  proviso  that,  on  repayment  on  a  given  future  day  by 
A  to  B  of  a  sum  of  money  then  lent  by  B  to  A,  with 
interest  until  repayment,  B  or  his  heirs  will  re-convey 
the  land  to  A  and  his  heirs  ;  and  with  a  further  proviso, 
that  until  default  shall  be  made  in  payment  of  the 
money,  A  and  his  heirs  may  hold  the  land  without  any 
interruption  from  B  and  his  heirs.  Here  we  have  at 
once  a  common  mortgage  of  freehold  land  (rf).  A  who 
conveys  the  land,  is  called  the  mortgagor  ;  B,  who  lends 

(a)  Bac.  Abr.  Mortgage  A.  1898,  any  mortgage  of  real  pro- 
(Jb)  Interest  was  first  allowed  perty,  and  any  transfer,  assign- 
by   law   by   37    H.   Vill.  c.   9,  ment,  release,  re-conveyance  or 
which  limited  it  to  10  p.c.  discharge  thereof,  and  every  re- 

(c)  Glanville,  lib.  10,  c.  6 ;  ceipt  endorsed  on  either  or  any 
Coote  on  Mortgages,  bk.  1,  c.  2 ;  of  said  document  for  the  con- 
see,  however,  Klsher  on  Mort-  sideration  thereof  are  exempt 
gages,  2  n.  from  stamp  duly. 

(d)  By  the  Stamp  Duties  Act, 
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the  money  and  to  whom  the  land  is  conveyed,  is  called 
the  mortgagee.  But  a  very  different  constrnction  was 
placed  upon  this  arrangement  by  the  Courts  of  law,  and 
by  the  Courts  of  Equity  respectively,  a  construction 
which  well  illustrates  the  difference  between  the  two. 

(1.)  Construction  of  a  mortsra^e  in  law.  The  Courts 
of  law,  adhering  according  to  their  ancient  custom  to 
the  strict  literal  meaning  of  the  terms,  held  the  parties 
closely  to  their  bargain  as  it  appeared  upon  the  face  of 
it.  The  conveyance  of  the  land  from  the  mortgagor  to 
the  mortgagee  gives  to  the  latter,  as  is  evident,  an  estate 
in  fee  simple  at  law.  He  thenceforth  becomes  the  ab- 
solute owner,  with  an  immediate  right  of  entry  into 
actual  possession  («).  On  the  other  hand,  a  mortgagor 
remaining  in  possession,  without  some  special  agree- 
ment to  that  effect,  is  in  no  better  position  at  law  than 
a  tenant  by  sufferance  (/).  He  is  unable  to  create  any 
legal  estate  or  interest  in  the  premises  ;  and  cannot 
even  make  a  valid  lease  for  a  term  of  years  {g)  ; — a 
point  of  law  too  frequently  neglected  by  those  whose 
necessities  have  obliged  them  to  mortgage  their  estates. 
And  the  Courts  of  law  held  that  if  he  did  not  pay  or 
tender  the  money  punctually  on  that  day  he  should  lose 
the  land  altogether.  To  quote  Littleton  (A)  :  '*If  a  feoff- 
ment be  made  upon  such  condition  that  if  the  feoffor 
pay  to  the  feoffee  at  a  certain  day  £40  of  money,  then 
on  payment  the  feoffor  may  re-enter  ;  if  he  doth  not 
pay,  then  the  land  which  is  put  in  pledge  upon  condi- 


(«)  Doe  d.  Roylance  v.  Light-  cock,  2  Bing.  N.C.  411  ;  Green  v. 

foot,  8  M.  &  W.*  553 ;  Rogers  v.  James,  6  M.  &  W.  656  ;  Doe  d. 

Grazehrook,  8  Q.B.,  895.  Lord   Downe   v.    Thompson,  9 

(/)  Keech  v.  Hall,  Doug.  21  ;  Q.B.  Iu37  ;    Cuthhertson  v.    h- 

1  Sm.  L.C.  579  (7th   ed.),   and  v'mg,  4   H.  &  N.  712  ;  6  H.  &  N. 
notes.  135  ;  Saunders  v.  Jferry weather, 

(g)  Doe  d.  Bamey  v.  Adams,  3  H.  &  C.  902. 

2  Cr.  &  J.,  232  ;  Whitton  v.  Pea-  (A)  s.  332. 

DD 
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tion  for  the  payment  of  the  money  is  taken  away  from 
him  for  ever,  and  so  dead  upon  condition."  The  mort- 
gagee might  at  any  time  have  brought  an  action  of  eject- 
ment against  the  mortgagor  without  any  notice,  and 
thus  have  turned  him  out  of  possession  (t) ;  so  that,  if 
the  debtor  had  now  no  greater  mercy  shown  to  him 
than  the  Courts  of  law  allowed,  the  smallest  want  of 
punctuality  in  his  payment  would  cause  him  for  ever 
to  lose  the  estate  he  had  pledged.  In  modern  times,  a 
provision  was  certainly  made  by  Act  of  Parliament  for 
staying  the  proceedings  in  any  action  of  ejectment 
brought  by  the  mortgagee,  on  payment  by  the  mort- 
gagor, being  the  defendant  in  the  action  (j)^  of  all  prin- 
cipal, interest  and  costs  {k).  But  at  the  time  of  these 
enactments  the  jurisdiction  of  equity  over  mortgages 
had  become  fully  established  ;  and  they  may  conse- 
quently be  regarded  as  ancillary  only  to  that  full  relief, 
which,  as  we  shall  see,  the  Court  of  Chancery  was  accus- 
tomed to  afford  to  the  mortgagor  in  all  such  cases. 

(2.)  Interposition  of  equity.  The  relative  rights  of 
mortgagor  and  mortgagee  appear  to  have  long  remained 
on  the  footing  of  the  strict  construction  of  their  bargain 
adopted  by  the  Courts  of  law.  It  was  not  till  the  reign 
of  James  I.  that  the  Court  of  Chancery  took  upon  itself 
to  interfere  between  the  parties  (/).  But  at  length, 
having  determined  to  interfere,  it  went  so  far  as  boldly 
to  lay  down  as  one  of  its  rules,  that  no  agreement  of  the 
parties  for  the  exclusion  of  its  interference  should  have 
any  effect  (m). 

(i)  Keech  v.  Hally  ut   sup. ;  which  is  in  force  in  N.S.W.,  but 

Doe  d.  Kobj/  V.  Maisey^  8  13.  &  substantially  re-enacted  by  Act 

C.  767  ;  Doe  d.  Fisher  v.  Uiles,  No.  17,  1898,  ss.  106,  107. 

5  Bing.   421;    Coote  on   Mort-  (/)  Coote  on  Mortgages,  bk.l, 

gages,  bk.  3,  c.  3.  Ch.  3. 

(/)  Doe  d.  Hurst  v.  CUfloii,  (m)  2  Ch.  Ca.  148  ;   7  Ves. 

4  A.  &  E.  814.  273. 

{k)   7  Geo.   II.    c.  20,    s.   1. 
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Equity  of  redemption.  On  the  principle  that  the 
property  inortgaged  is  but  a  security  for  the  repayment 
of  the  money  lent,  the  Court  of  Chancery  held  that, 
even  after  the  day  fixed  for  the  payment  of  the  money 
had  passed,  the  mortgagor  had  still  a  right  to  redeem 
his  estate,  on  payment  to  the  mortgagee  of  all  principal, 
interest  and  costs  due  upon  the  mortgage  to  the  time  of 
actual  payment.  This  right  still  remains,  being  known 
as  the  mortgagor's  equity  of  redemption,  and  may  be 
taken  advantage  of  by  any  person  who  is  interested 
therein,  including  even  a  tenant  for  years  from  the 
mortgagor  (n).  Nor  can  any  agreement  with  the  credi- 
tor, however  stringently  expressed  or  made,  deprive  the 
debtor  or  those  claiming  through  him  of  this  equitable 
right,  on  payment  within  a  reasonable  time  (o).  In 
other  words,  *'once  a  mortgage  always  a  mortgage." 
And  it  is  also  a  general  rule,  subject  to  few  exceptions, 
that  wherever  a  conveyance,  assignment  or  other  in- 
strument, transferring  an  estate  is  originally  intended 
as  a  security  for  money,  or  for  any  other  incumbrance, 
whether  this  intention  appear  from  the  same  instru- 
ment or  from  any  other,  or  even  by  parol  evidence,  it 
is  always  considered  in  equity  as  a  mortgage,  and  con- 
sequently redeemable  upon  performance  of  the  condi- 
tions and  stipulations  thereof  (^).  Therefore,  although 
a  mortgagor  cannot  redeem  before  the  due  date  of  the 
mortgage,  even  though  he  tenders  interest  up  to  that 
date   (j),  yet   if,  after  the  day  fixed  in  the  deed  for 

(n)  Pearce  v.  Morris,  L.R.  5  England  v.  CodHngton,  1  Eden. 

Ch.  227  ;  Tarn  v.  Turner,  L.R.  169  ;   Indiam  v.  Child,  1    Bro. 

39  CD.  456.  C.C.  92  ;    Lincoln  v.   Wrtght,  4 

(o)    Howard    v.    Harris,    1  DeG.  &  J.  16 ;   Cnpps  v.  Jee, 

Vern.  83 ;  Salt  v.  Marquess  of  4  Bro.  C.C.  471. 

Northampton,  19>92,  A., C,\,  {q)  Brown  v.   ColCy   14   Sim 


(p)    2    Story    Eq.,    Ch.    27, 
s.  1018  ;    Fisher  Mortgages,  7 
1   Coote  Mort.  Ch.  III.,  s.  3 


427;    (/Reillg    v.   I/eydon,    14 
N.S.W.R.,  Eq.  283. 
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payment,  the  mortgagee  should  enter  into  possession  of 
the  property  mortgaged,  the  Court  will  nevertheless 
compel  him  to  keep  a  strict  account  of  the  rents  and 
profits  ;  and,  when  he  has  received  so  much  as  will 
suffice  to  repay  him  the  principal  money  lent,  together 
with  interest  and  costs,  he  will  be  compelled  to  recon- 
vey  the  estate  to  his  former  debtor.  In  equity  the  mort- 
gagee is  properly  considered  as  having  no  right  to  the 
estate,  further  than  is  necessary  to  secure  to  himself  the 
due  repayment  of  the  money  he  has  advanced,  together 
with  interest  for  the  loan  ;  his  interest  thus  being  merely 
of  a  personal  nature. 

Estate  of  the  mortsra^or.  The  mortgagor  is  re- 
garded as  the  owner  of  the  land,  subject  to  the  mort- 
gagee's charge  thereon,  and  his  equity  of  redemption  as 
an  equitable  estate  (r).  Although  his  estate  is,  of  course, 
not  so  beneficial  as  other  equitable  estates,  yet  it  has 
usually  the  same  incidents.  Thus,  a  mortgagor  remain- 
ing in  possession  may  take  the  rents  and  profits  for  his 
own  use,without  liability  to  account  to  the  mortgagee  («). 
He  has  also  the  right  of  free  enjoyment,  but  not  of 
such  waste  as  would  impair  the  value  of  the  security  (<). 
He  may  alienate  his  estate  either  during  his  lifetime  or 
by  his  will  (w),  and  on  his  death  intestate  it  will  go  to  his 
administrator  (r).  His  interests  have  been  further  pro- 
tected by  enactment,  originally  made  in  1862,  that  all 
mortgages  of  real  estate  shall  be  deemed  at  law,  as  now 
in  equity,  pledges  only  of  the  property  thereby  mort- 
gaged, and  nothing  in  any  such  mortgage  shall  prevent 

(r)  Cashome  v.  Scarfe,  1  Atk.  {t)  King  v.  SmiUi.  2  Ha.  239, 

608.  244  ;  Goodman  v.  Kine,  8  Beav. 

(«)     Fisher    Mtges..    843;     2  379. 

Code  Mtges.,  Ch.    LXI.,  s.  2;  (u)  Cashoime  v .  Scarf e,  1  Atk. 

Colman  v.  Duke  of  St.  AlhaiiSy  603. 

3  Ves.  2.5  ;  Fjurp.  Wihon,  2  V.  &  (r)  Act  No.  13,  1898,  s.  44. 
B.  252. 
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the  title  of  any  mortgagor  from  being  deemed  a  good 
title,  subject  to  such  pledge,  as  against  all  persons  other 
than  the  mortgagee  and  those  claiming  under  him  (tr). 
This  enactment,  however,  does  not  interfere  with  or 
prejudice  the  legal  rights  and  remedies  of  the  mortgagee 
or  those  claiming  under  him  (a?).  It  does  not  give  the 
legal  estate  to  the  mortgagor,  but  it  prevents  any  one 
but  the  mortgagee  from  setting  up  that  the  mortgagor 
has  not  the  legal  estate,  so  that  in  dealing  with  third 
parties  the  mortgagor  is  in  the  position  of  one  having 
the  legal  estate  (y).  He  cannot,  however,  accept  a  sur- 
render from  a  tenant  without  the  concurrence  of  the 
mortgagee  (2?).  For  the  legal  estate  still  remains  in  the 
mortgagee,  and  he  may  sue  a  lessee  of  the  mortgagor 
for  rent  due  after  notice  of  the  mortgage  (a),  or  may 
join  with  the  mortgagor  in  bringing  ejectment  (6). 

And  as  the  mortgagor's  estate  is  alienable  at  his  plea- 
sure, so  it  is  liable  to  involuntary  alienation  for  his 
debts  (c),  and  for  his  contribution,  as  being  owner  within 
the  meaning  of  the  Dividing  Fences  Act  {d). 

(3.)  Remedies  of  the  mortsa||:ee.  At  any  time  after 
the  date  fixed  for  payment  of  the  money  the  mortgagee 
may  demand  payment  of  the  debt,  and  on  non-payment 
he  mat/  sue  the  mortgagor  (e).  He  may  also  take  posses- 
sion of  the  mortgaged  property.  But  mortgagees  do  not 
generally  find  it  to  their  advantage  to  enter  upon  the 
estates  if  they  can  get  their  interest  paid  regularly  ;  for 
from  the  time  that  they  get  possession  their  situation  is 

(mj)  Act  No.  17,  1898,  s.  110.  (b)  Dirf/er  v.  O'AW//,  2  S.C.R. 

(a-)  ibid.,  sub-s.  (2).  275. 

{y)  Re  Ferguson,  3  N.S.W.R.,  (c)  Act  No.  H,  1901,  si?.  10, 12; 

43  49.  No.  4,  1901,  s.  S6. 

(z)  Mate  V.   Kidd,  2   S.C.K.  00  9  Geo.  IV.  No.  12  ;  Rodd 

270.  V.  Campbell.  1  Lcggc,  326  ;    Act 

(a)    Re  Ferguson,   ut    sup.  ;  No.  63,  1902. 

^fate  V.  Kidd,  ut  sup.  (e)  Fisher  on  Mtges.,  349. 
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far  from  desirable,  through  the  constant  state  of  pre- 
paration that  they  must  be  in  to  account  to  the  mort- 
gagor for  the  rents  and  profits  of  the  estate,  whenever 
he  shall  be  ready  to  pay  the  mortgage  debt  (/).  A  third 
remedy  is  hj  foreclosure.  For,  although  the  Court  has 
shown  itself  indulgent  to  the  debtor,  it  will  not  allow 
him  for  ever  to  deprive  the  mortgagee  of  the  money 
which  is  his  due.  Therefore,  if  the  mortgagor  will  not 
repay  within  a  reasonable  time,  equity  will  allow  the 
mortgagee  for  ever  to  retain  the  estate  to  which  he  is 
already  entitled  at  law.  For  this  purpose  the  mortgagee 
must  bring  a  suit  against  the  mortgagor,  claiming  that 
an  account  may  be  taken  of  the  principal  and  interest 
due  to  him  ;  that  the  mortgagor  may  be  directed  to  pay 
the  same,  with  costs,  by  a  day  to  be  appointed  by  the 
Court ;  and  that  in  default  thereof  he  may  he  foreclosed 
his  equity  of  redemption.  Should  the  mortgagor  be  ready 
to  make  repayment  before  the  cause  is  brought  to  a 
hearing,  he  may  do  so  on  making  proper  application  to  the 
Court  and  admitting  the  mortgagee's  title  to  the  money 
and  interest  (^).  Otherwise  the  Court  will  at  the  hear- 
ing fix  a  day  for  payment ;  which  day  may,  however, 
be  postponed  for  a  time  on  good  cause  being  shown  by 
the  mortgagor  (A).  Should  the  money  not  be  forthcom- 
ing on  the  day  ultimately  fixed  by  the  Court,  the  debtor 
will  then  be  absolutely  deprived  of  all  right  to  any 
further  assistance  from  the  Court.  In  other  words,  his 
equity  of  redemption  will  be  foreclosed,  and  the  mort- 
gagee will  be  allowed  to  keep  the  estate  which  was 
conveyed  to  him  when  the  mortgage  was  first  made. 
In  such  a  suit  the  Court  may,  at  the  request  of  either 


( f)   Doe  d.   Fisher  v.  Giles,  (/t)    Najiny    v.    Edvcards,   4 

5  Bing.  421,  428.  Russ.    124  ;    Eyre    v.  Hanson, 

(^)  7  Geo.  11.  c.  20,  s.  2.  2  Beav.  478. 
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party,  direct  a  sale  instead  of  a  foreclosure  (t).  An 
official  assignee  may  sue  for  foreclosure  in  equity  (j)  ; 
but  a  mortgagee  so  proceeding  against  a  bankrupt  mort- 
gagor will  be  restrained  by  the  Bankruptcy  Court  from 
proceeding  elsewhere  than  in  that  Court  (Ar).  And  it 
should  be  observed  that  a  suit  for  foreclosure  is  inappli- 
cable where  the  land  mortgaged  is  under  the  provisions 
of  the  Real  Property  Act  (Z).  A  fourth  remedy  avail- 
able to  a  mortgagee  is  a  power  of  sale.  Such  a  remedy 
is  more  simple  and  less  expensive  than  that  by  fore- 
closure. It  is  therefore  usually  provided  in  mortgage 
transactions,  and  is  nothing  more  than  a  power  given  by 
the  mortgage  deed  to  the  mortgagee  to  sell  the  premises 
without  further  authority  being  necessary,  in  case  de- 
fault should  be  made  in  payment.  The  exercise  of  such 
a  power,  even  though  as  to  part  only  of  the  lands  mort- 
gaged, will  not  preclude  the  mortgagee  from  suing  on 
the  covenant  afterwards  (iw).  And  when  it  is  exercised, 
the  mortgagee,  having  the  whole  estate  in  fee  simple  at 
law,  is  of  course  able  to  convey  the  same  estate  to  the 
purchaser,  and  that  without  the  concurrence  of  the 
mortgagor  (n).  The  mortgagee  is  therefore  able  to  sell 
at  any  time  ;  but,  having  sold,  he  has  no  further  right 
to  the  money  produced  by  the  sale  than  he  had  to  the 
lands  before  they  were  sold.  He  is  at  liberty  to  retain 
to  himself  his  principal,  interest  and  costs  ;  and,  having 
done  this,  the  surplus,  if  any,  must  be  paid  over  to  the 
mortgagor  (o).  Some  statutory  powers  are,  by  the  Con- 
veyancing and  Law  of  Property  Act,  made  incident  to 

(0  Act  No.  24,  1901,  s.  12.  Knox,  141. 

( /)     Palmer    v.    Payne,     17  {n)  Corder  v.  Morgan^  18  Ves. 

N.S.W.R.,  Eq.  60.  344  ;  Clay  v    Shaipe,  Sugd.  V. 

{k)  Re  Thomley,  17  N.S.W.R.,  &  P.  396  ;.Dart.  V.  6c  P.  512. 

Bey.  3.  (o)     Ilickey    v.    Hey  don,    16 

(Z)  Lrnig  V.  Town,  6  W.N.  85;  N.S.W.R..  Kq.  49,  .51  ;  Irving  v. 

Greig  v.  Watson^  7  V.L.R.  79.  Commercial  Bank,  20  N.S.W.R., 

(m)     Throaty    v.    Keighran^  Eq.  8. 
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every  mortgage  or  charge  by  deed  affecting  any  heredi- 
taments of  any  tenure,  namely  a  power  of  sale,  a  power 
to  insure  against  fire,  and  a  power  to  appoint,  or  obtain 
the  appointment  of,  a  receiver  of  the  rents  and  profits. 
These  powers,  however,  do  not  arise  until  after  the 
expiration  of  one  year  from  the  time  when  the  prin- 
cipal money  shall  have  become  payable  according  to  the 
terms  of  the  deed,  or  after  any  interest  on  such  principal 
money  shall  have  been  in  arrear  for  six  months,  or  after 
any  omission  to  pay  any  premium  on  any  insurance, 
which  by  the  terms  of  the  deed  ought  to  be  paid  by  the 
person  entitled  to  the  property  subject  to  the  charge  (p). 
But  no  sale  is  to  be  made  until  after  six  months'  notice 
in  writing  given  to  the  person  entitled  to  the  property  (^); 
and  none  of  these  powers  is  exercisable,  if  it  be  declared 
in  the  mortgage  deed  that  they  shall  not  take  effect. 
Where  there  is  no  such  declaration,  but  the  mortgage 
contains  any  variation  or  limitation  of  the  said  powers, 
or  any  of  them,  then  such  powers  shall  only  be  exer- 
cisable subject  to  such  variation  or  limitation  (r). 
Although  it  may  not  be  desirable  to  negative  altogether 
the  operation  of  these  enactments,  yet  for  greater  secu- 
rity it  is  sometimes  considered  well  to  make  express 
provision  in  the  deed  for  a  power  of  sale,  and,  where 
appropriate,  of  insurance  (s). 

Contrary  to  the  general  rule,  that  a  person  liable  to 
be  sued  is  not  to  be  harassed  by  a  multiplicity  of  suits, 
it  is  the  right  of  the  mortgagee  to  enforce  at  the  same 
time  and  in  different  Courts,  all  his  legal  and  equitable 
remedies  (t). 

Barring:  of  fAortgasee's  Remedies.  By  the  Statute 
of  Limitations,  a  mortgagee  is  deprived  of  his  remedies 

(p)  Act  No.  17,  1898,  s.  91.  («)  1    Prideaux   Conv.  462  et 

(q)  s.  93.  seq. 

CO  s.  104.  (0  Fisher  Mortgages,  309. 
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if  he  allows  the  mortgagor  to  remain  for  twenty  years 
in  possession  of  the  mortgaged  land  after  accruer  of  his 
right  of  entry,  or  without  his  obtaining  from  the  mort- 
gagor either  some  payment  of  principal  or  interest,  or 
some  written  acknowledgment  of  title  (w).  When  his 
right  becomes  so  barred  his  title  is  extinguished  (v). 

(4.)  Remedies  of  the  Mortgagor.  If,  after  the  day 
fixed  for  the  payment  of  the  money  is  passed,  the  mort- 
gagor should  wish  to  pay  off  the  mortgage,  he  may  do 
so,  but  only  upon  giving  to  the  mortgagee  six  calendar 
months'  previous  notice  in  writing  of  his  intention  so 
to  do,  and  punctually  paying  or  tendering  the  money 
at  the  expiration  of  the  notice  (tr).  For,  if  the  money 
should  not  be  then  ready  to  be  paid,  the  mortgagee  will 
be  entitled  to  fresh  notice  ;  as  it  is  only  reasonable  that 
he  should  have  time  afforded  him  to  look  out  for  a  fresh 
security  for  his  money.  A  mortgagor  is,  however,  en- 
titled to  pay  the  mortgagee  six  months'  interest  in  lieu 
of  notice  (x).  And  if  the  mortgagee  demand  his  money, 
or  take  proceedings  to  realize  his  security,  notice  will 
be  unnecessary  (y),  and  the  mortgagor  will  be  free  if 
he  pays  principal  and  interest  up  to  date  only  (z). 

On  due  payment  or  tender  of  the  mortgage  debt  and 
interest  thereon  the  mortgagor  is  entitled  to  a  re-con- 
veyance of  the  legal  estate  in  the  land  from  the  mort- 
gagee, and  he  may  enforce  this  right,  if  necessary,  by  a 
suit  for  redemption  in  the  equitable  jurisdiction  of  the 
Supreme  Court.     For  facilitating  the  extinguishment 

(m)  3&4  Wm.  IV.  c.  27,  ss.  2,  Cape   v.   Tftifttees    of  Savings 

14  ;  26  Vic.  No.  12,  s.  24  ;  Fisher  Bank,  14  N.S.W.R.  Eq.  33,  204. 
Mtges..  331-343  ;  WrLron  v.  Vizey  (j-)  Fisher  Mtges.,  734  ;  John- 

3  Dr.  &  War.  104.  son  v.  Evans,  W.N.  1889.  p.  95. 
(r)  3  &  4  Wm.  IV.  c.  27,  s.  34.  (y)  Close  v.  Phipps.  7  M.  & 

iw)    Browne  v.  Lockhart.   10  S.  586;  8  Sc.  N.R.  381  ;  Coote 

Sim.    420,    424;     Shrapnell    v.  Mlijes.  1174  (5th  ed.). 
B/aAre,  2  Eq  Ca.  Abr.  603,pl.34;  {z)    Jouhert    v.    Johnson^   15 

Smith  V.  Smith,  1891,  3  Ch.  550  ;  N.S.W.R.  64. 
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of  mortgages  it  was  provided  by  the  Trustee  Act  of 
1852  that  an  acknowledgment  of  payment,  indorsed  on 
the  back  of  the  mortgage   deed  and  attested  by  one 
witness,  should  upon  due  registration  thereof  operate 
as  a  discharge  of  the  mortgage  debt  and  a  re-conveyance 
of  the  hereditaments  comprised  in  such  mortgage  (a). 
But  the  terms  of  this  enactment  applied  only  to  the 
simple  case  of  mortgagor  and  mortgagee,    where  the 
former  paid  off  the  latter's  mortgage  (5).     Mortgagees 
of  the  equity  of  redemption,  and  other  parties  were 
outside  the  scope  of  the  section,  which  was  therefore 
repealed  and  replaced  by  subsequent  Acts  (c),  which 
substituted  enlarged  provisions.     These  have  been  re- 
enacted  by  the  Conveyancing  and  L.  P.  Act,  which  now 
provides  that  whenever  a  person  entitled  to  recover  or 
receive  payment  of  money  secured  by  mortgage  signs 
personally,  or  by  attorney,   any  acknowledgment  en- 
dorsed on  such  mortgage  to  the  effect  that  the  mortgage 
has  been  satisfied,  such  acknowledgment  shall,  upon 
registration  in  the  office  of  the  Registrar-General,  but 
as  from  the  date  of  such  acknowledgment^  operate  as  a 
discharge  of  the  mortgage,  and   without  any  further 
instrument  or  assurance  vest  the  estate  in  the  property 
under  such  mortgage  in  the  person  for  the  time  being 
entitled  to  the  equity  of  redemption,  to  the  uses  and  for 
the  estates  and  interests,  and  subject  to  the  powers  and 
trusts  to,  for,  and  subject  to  which,  the  equity  of  re- 
demption at  the  date  of  such  acknowledgment  stood 
limited  and  subject.     The  Act  also  provides  that  in  case 
there  is  any   subsequent   subsisting  mortgage  on  the 
property  at  the  date  of  such  acknowledgment,  the  legal 
estate  in  the  property  under  the  discharged  mortgage 

(a)  16  Vic.  No.  19,  s.  52.  (c)    60   Vic.   No.   5  ;    57  Vic. 

(b)  Rouse  V.  Nixon,  4  S.C.R.      No.  4. 
345. 
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shall  vest  in  the  person  in  whom  that  subsequent  mort- 
gage is  vested,  or  in  the  event  of  there  being  more  than 
one  such  mortgage,  then  in  the  person  who  has  the  prior 
right  to  call  for  an  assurance  of  such  legal  estate  (^d). 
These  enactments  apply  to  acknowledgments  signed,  in 
the  manner  above-mentioned,  before,  as  well  as  to  those 
signed  after  the  passing  of  the  Act,  but  with  a  saving  of 
any  estate  or  interest  acquired  under  an  acknowledg- 
ment signed  previously  to  Dec.  13th,  1893  (e).  The 
Trustee  Act  of  1852  formerly  provided  (/),  and  the 
Conveyancing  Act  now  affords  means  for  facilitating 
redemption  in  case  of  unknown  or  absent  mortgagees 
by  payment  of  the  mortgage  debt  into  the  Supreme 
Court  (y).  The  Court  may  order  the  amount  so  paid 
into  Court  to  be  paid  to  the  person  entitled,  upon  the 
petition  of  such  person.  And  payment  out  under  such 
an  order  will,  upon  registration  of  the  order  in  the 
office  of  the  Registrar-General,  make  the  payment  into 
Court  operate  as  a  re-conveyance  to  the  person  who  at 
the  time  of  such  payment  is  entitled  to  the  equity  of 
redemption. 

Barring  of  Mortgagor's  Right.  A  mortgagor  may 
lose  his  remedy  through  lapse  of  time.  For,  by  the 
Statute  of  Limitations,  when  a  mortgagee  shall  have 
obtained  the  possession  of  any  mortgaged  land,  the 
mortgagor  cannot  bring  a  suit  to  redeem  the  mortgage 
but  within  twenty  years  next  after  the  time  at  which 
the  mortgagee  has  obtained  possession,  or  has  signed  a 
written  acknowledgment  of  the  title  or  right  of  redemp- 
tion of  the  mortgagor,  or  has  received  payment  of  any 
part  of  the  principal  money  or  interest  secured  by  such 


id)  Act  No.  17,  1898,  105.  (/)  16  Vic. No.  19,  ss.  53,  54. 

(c)  sub-s.  2.  (g)  Act  No.  17,  1898,  s.  108. 
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mortgage  (A).    When  a  mortgagor's  right  of  redemption 
becomes  barred  his  title  is  extinguished,  and  the  land 
is  irredeemable  (i). 
2.  Mortgage  under  the  Real  Property  Act.     The 

nature  of  the  interest  which  passes  to  the  mortgagee  by 
virtue  of  a  mortgage  under  the  Real  Property  Act  is 
widely  different  from  that  under  the  old  form  of  legal 
mortgage  (k).  For,  a  mortgage  under  this  Act  is  only  "  a 
charge  on  land  created  merely  for  securing  a  debt "  (/). 
It  has  effect  as  security,  but  does  not  operate  as  a 
transfer  of  the  land  thereby  charged  (m).  The  mort- 
gagee does  not  acquire  the  legal  estate,  nor  has  he 
during  the  continuance  of  the  mortgage  any  of  the 
burdens  or  incidents  of  ownership,  but  has  merely  a 
charge  upon  the  land  for  his  debt,  and  at  the  same  time 
certain  powers  for  enforcing  his  security  (n).  The 
legal  estate  remains  in  the  mortgagor,  who  has  power 
to  transfer  and  dispose  thereof  (o).  He  is  described  in 
the  Act  as  being  still  "  the  proprietor  of  the  land  which 
is  pledged  as  security  for  the  debt,"  whilst  the  mort- 
gagee is  merely  "  the  proprietor  of  the  mortgage  "  (p). 
In  short,  the  Real  Property  Act  makes  the  old  equit- 
able idea  of  a  mortgage  the  legal  view,  treating  it  merely 
as  a  loan  or  pledge  {g). 

(1.)  How  Created.  A  mortgage  under  this  Act  is 
created  by  means  of  a  memorandum  of  mortgage  in  the 
form  given  in  the  ninth  schedule  to  the  Act  (r).    Every 

(A)  3  &  4  Wm.  IV.  c.  27,  s.  28,  (/)  Act  No.  25.  1900,  s.  3. 

adopted  by  8  Wm.  IV.  No.  3 ;  (7/1)  s.  57. 

26  Vic.  No.  12,  s.  24  ;  see  lijude  {n)  Maiton  v.  Lipscomb^  16 

V.  Dallatcay.  2  Ha.  528  ;  Tru-  N.S.W.R.,  Eq.  142,  147 

lock    V.    Roheys    12    Sim.   402;  (0)  Act  No.  25.  1900,  ss.  46,76. 

Luc(i8  V.  Detinisoiiy  13  Sim.  584  ;  (j9)  s.  3. 

Stanstield  v.  Hohsoji,  16  Beav.  {q)  Cape  v.  Savings  Bank  of 

236.  xV.^'.lK.    14    N.S.W.R.,  Eq.    at 

(i)  3  &  4  Wm.  IV.  c.  27,  s.34;  p.  37. 

4  &  5  W.  &  M.  c.  16,  s.  3.  (r)  Act  No.  25,  1900,  s.  56  (1 

(A-)  Lmig  v.  Town,  6  W.N.  85. 
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such  instrument  must  be  executed  by  the  mortgagor 
in  duplicate,  and  attested  by  a  witness  («),  who  may  or 
may  not  be  an  interested  party  (t).  It  should  contain 
an  accurate  statement  of  the  estate  or  interest  intended 
to  be  mortgaged,  and  for  description  of  the  land  in- 
tended to  be  dealt  with  should  refer  to  the  Crown  Grant 
or  certificate  of  title  of  the  land  in  which  such  estate  or 
interest  is  held,  or  else  should  give  such  other  descrip- 
tion as  may  be  necessary  to  identify  such  land,  together 
with  a  statement  of  all  mortgages  and  other  incum- 
brances affecting  the  same,  if  any  (u).  There  must  also 
be  indorsed  thereon  a  certificate  that  the  same  is  cor- 
rect for  the  purposes  of  the  Act,  and  this  certificate 
must  be  signed  by  the  mortgagee,  or  by  his  solicitor,  or 
conveyancer  (»).  The  mortgagor's  Crown  Grant  or  cer- 
tificate of  title  should  be  presented  along  with  the 
memorandum  of  mortgage,  when  the  latter  is  presented 
for  registration,  in  order  that  the  mortgage  may  be 
noted  thereon  (w). 

Covenants.  In  every  memorandum  of  mortgage 
certain  covenants  are  implied,  unless  such  implication 
is  negatived  or  modified  by  express  declaration  in  the 
instrument  or  by  indorsement  thereon  (a?).  These 
covenants  are  a  general  one  by  the  mortgagor,  that  he 
will  do  such  acts  and  execute  such  instruments  as  in 
accordance  with  the  provisions  of  the  Act  may  be 
necessary  to  give  effect  to  all  covenants,  conditions  and 
purposes  expressly  set  forth  in  the  memorandum  of 
mortgage,  or  by  the  Act  declared  to  be  implied  against 
the  mortgagor  (y)  ;  also,  that  he  will  repair  and  keep 

(«)    s.    36    (1),    107    (1);    Ee  (v)  s.  117  (1). 

SkerretU  2  S.A.L.R.  21.  {w)  s.  38,  and  9th  Sched. 

(0    Bank     of     Victona     v.  (x)  s.  80  (1). 

McMichaeU  8  V.L.R.  11.  {y)  s.  75. 

(m)  Act  No.  25, 1900,  s.  56(3). 
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in  repair  all  buildings  or  other  improvements  erected 
and  made  upon  the  land  ;  and  that  the  mortgagee  may 
at  all  convenient  times,  until  such  mortgage  be  re- 
deemed, be  at  liberty,  with  or  without  surveyors  or 
others,  to  enter  into  and  upon  such  land  to  view  and 
inspect  the  state  of  repair  of  such  buildings  and  im- 
provements («).  A  full  and  strict  covenant  to  insure,  of 
which  the  form  is  given  in  the  Act,  will  also  be  implied 
by  the  use  merely  of  the  words  "  will  insure"  as  fully 
and  effectually  as  if  set  forth  in  words  at  length  (a) ; 
but  it  is  usual  to  expressly  add  to  these  words  that,  in 
the  event  of  loss,  the  sum  recoverable  on  account  of 
such  insurance  shall  be  applicable  either  in  or  towards 
repair  or  rebuilding,  or  in  or  towards  repayment  of  the 
mortgage  debt,  at  the  option  of  the  mortgagee.  Every 
covenant  implied  by  virtue  of  the  Act  has  the  same 
force  and  effect,  and  may  be  enforced  in  the  same 
manner  as  if  it  had  been  set  out  at  length  in  the  memo- 
randum of  mortgage  (i).  And  where  more  than  one 
mortgagor  has  joined  in  executing  the  mortgage  these 
implied  covenants  will  be  construed  to  be  several  and 
not  joint  (c).  But  the  fact  that  certain  covenants  are 
implied  in  a  mortgage  by  virtue  of  the  Act  will  not  pre- 
vent the  validity  of  other  covenants  of  a  different 
character  where  such  are  introduced  (d) .  And  every 
implied  covenant  may  be  negatived  or  modified  by  an 
express  declaration  to  that  effect  in  the  memorandum 
of  mortgage  (e). 

Registration.  Until  registered  in  the  manner  pre- 
cribed  by  the  Act,  no  memorandum  of  mortgage  will 
be  effectual  to  render  the  land  liable  as  security  for 

(2)  s.  77.  {d)    Bucknall    v.    Reid,    10 

(a)  s.  81.  S.A.L.R.  188. 

{h)  s.  80  (3).  (e)  Act  No.  26,  1900,  s.  80  (1). 
(c)  s.  80  (4). 
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payment  of  the  money  (/).  But  this  will  not  prevent 
the  provisions  of  the  instrument  from  having  effect, 
while  still  unregistered,  as  a  contract  between  the  par- 
ties {g).  And  the  claimants  under  an  unregistered 
mortgage,  who  also  hold  the  certificate  of  title,  must 
prevail  against  a  title  acquired  under  a  subsequent  sale 
by  the  Sheriff  (A).  The  method  of  registering  a  mort- 
gage is  prescribed  by  the  Act  (i),  and  will  be  treated  of 
in  the  chapter  on  Title.  Should  it  happen  that  two  or 
more  instruments  of  mortgage  executed  by  the  same 
proprietor  and  purporting  to  encumber  the  same  estate 
or  interest  in  any  land  are  presented  at  the  same  time 
to  the  Registrar-General  for  registration  and  indorse- 
ment, he  must  register  and  indorse  that  one  under  which 
the  person  claims  property,  who  shall  present  to  him 
the  grant  or  certificate  of  title  for  that  purpose  (y). 

(2.)  Morts:as:es   prior  to   issue  of   Crown  Grant. 

It  sometimes  happens  that  a  purchaser  in  fee  from  the 
Crown  may  have  been  unable  to  obtain  the  issue  of  a 
Grant  of  the  land,  and  yet  be  desirous  of  mortgaging  it. 
In  such  case,  upon  the  production  of  the  receipt  of  the 
Colonial  Treasurer  in  full  for  the  purchase  money, 
together  with  a  memorandum  of  mortgage  duly  exe- 
cuted by  such  purchaser,  the  Registrar-General  will 
indorse  upon  such  receipt  the  necessary  memorial,  and 
will  sign  and  seal  such  indorsement.  The  mortgage 
will  then  be  held  to  be  duly  registered.  The  Registrar- 
General  will  file  it  and  the  receipt  in  his  office  ;  and 
when  the  grant  of  the  land  has  been  issued  and  regis- 
tered, he  will  enter  thereon  a  memorial  of  the  mortgage 

(/)  s.  41.  271,  278. 

{g)   Maihieson  v.   Mercantile  (i)  Act  No.  25, 1900,  s.  35  et 

die.    Co.,    17    V.L.R.    271;     12  seq. 

A.L.T.  220.  U)  s.  41  (2). 

Qi)    Re  Elliott,  7  N.S.W.R. 
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and  will  indorse  the  mortgage  with  the  certificate  of 
registration  (k). 

(3.)  Remedies  of  the  Mortgagee.  Default  by  a 
mortgagor  may  be  twofold,  arising  either  from  failure 
to  pay  the  moneys  due  under  the  mortgage,  or  from 
neglect  to  observe  the  covenants  expressed  or  implied 
therein.  Some  remedies  are  available  for  either  de- 
fault, others  only  for  default  of  payment. 

(i.)  Remedies  available  on  either  default.  If  the 
default  be  continued  for  one  month,  or  such  other  time 
as  may  be  expressly  limited  in  the  mortgage,  the  mort- 
gagee has  a  double  remedy  (Z). 

First,  he  may  notify  the  mortgagor  in  writing  to 
remedy  his  default,  or  else  a  sale  of  the  land  will  be 
effected.  Such  a  notice  must  comply  strictly  with  the 
statutory  requirements.  It  must  therefore  allow  the 
requisite  time  to  the  mortgagor  for  the  performance 
demanded  (tn)  ;  and  one  which  requires  performance 
'*  forthwith "  is  consequently  bad  (n).  It  must  also 
specify  exactly  the  default  of  which  the  mortgagee 
complains,  and  will  be  insufficient  if  it  merely  calls 
upon  the  mortgagor  to  perform  "the  covenants,"  or 
**  all  the  covenants  "  of  the  mortgage,  ^thout  alleging 
the  particular  covenant  broken  (o),  or  if  it  does  not  dis- 
tinctly show  whether  the  mortgagee  exercises  his  option 
of  requiring  payment  of  both  principal  and  interest,  or 
of  interest  only  (p)  ;  but  it  will  not  be  vitiated  merely 
because  it  demands  too  much,  unless  accompanied  by 
an  express,  or  implied,  refusal  to  receive  less  (q).     The 

ik)  s.  112.  (o)    Stacey    v.    Benson,    20 

(0  s.  57.  V.L.R.  561. 

(m)  s.  58  ;  National  Bank  v.          {p)  McDonald  v.  Rowe,  ubi 

United  Hand  in  Band  &c.  Co.,  sup. 

L.R.  4  A.C.  391.  (ji)  Campbell  v.  Commercial 

(n)     McDonald    v.    Rowe,  3       Ba7ik.  2  N.S,W.R.  375, 335. 
AJ.R.  90  ;  4  A.J.R.  134. 
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notice  may  be  given  to  the  mortgagor,  or  be  left  on  the 
mortgaged  land,  or  at  the  usaal  or  last  known  place  of 
abode  of  the  mortgagor,  or  other  person  claiming  to  be 
then  entitled  to  the  land,  or  with  his  known  agent  (r). 
A  mortgagor  may,  however,  vary  or  particularise  the 
mode  of  service  («),  or  may  waive  the  condition  of 
notice  altogether,  it  being  one  introduced  into  the  Act 
for  his  benefit  (t). 

Secondly,  a  power  of  sale  arises  when  a  valid  notice 
has  been  served,  and  the  default  has  continued  there- 
after for  one  month,  or  such  other  period  as  may  be 
limited  for  that  purpose  in  the  mortgage  (u).  The 
mortgagor  has  the  right  to  tender  the  amount  due  from 
him  under  the  mortgage  at  any  time  up  to  the  pur- 
chaser's signing  the  contract  of  sale  (v).  But  if  the 
default  be  not  by  that  time  remedied,  the  mortgagee  may 
thereupon  sell  the  land  so  mortgaged,  or  any  part  thereof, 
and  all  the  estate  and  interest  therein  of  the  mortgagor, 
and  either  altogether  or  in  lots,  by  public  auction  or 
private  contract,  or  both  such  modes  of  sale,  and  subject 
to  such  conditions  as  he  may  think  fit,  and  may  buy  in 
and  resell  the  same  without  being  liable  for  any  loss 
occasioned  thereby  (to).  But  he  cannot  validly  sell 
until  the  time  limited  for  that  purpose  has  expired  (x)  ; 
neither  may  he  sell  under  one  contract  and  at  one  price 
land  mortgaged  under  the  Act  and  land  mortgaged 
under  the  general  law,  there  being  a  great  difference  in 
the  manner  of  disposing  of  the  proceeds  under  two  such 
mortgages,  and  the  Act  itself  containing  special  clauses 

(r)  Act  No.  25,  1900,  s.  57.  would  allow  a  mortgagor  the 

(»)   Van  Damme  v.  Bloxam,  same  latitude  in  remedying  de- 

9  S.A.L.R.  27.  fault    in     non  -  observance    of 

(0  Campbell  v.   Commercial  covenants. 

Bank,  Knox  Rep.  14.  {w)  Act  No.  25,  1900,  s.  58. 

iu)  Act  No.  25,  1900,  s.  58.  {x)  Hervey  v.  Inglis,  6  W.W. 

{v)    Exp    Hassal,   10   S.C.R.  &  a'B.,  Eq.  125. 
292.    The  reasoning  in  this  case 
EE 
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as  to  the  distribution  of  the  purchase  money  and  as  to 
the  title  of  land  mortgaged  thereunder  (y).  When  a 
sale  has  been  made  the  mortgagee  may  make  and  exe- 
cute all  such  instruments  as  shall  be  necessary  for 
carrying  the  sale  into  effect ;  and  all  these  sales,  con- 
tracts, matters,  and  things  which  the  Act  authorises  the 
mortgagee  to  make,  do,  or  execute  will  be  as  valid  and 
effectual  as  if  the  mortgagor  himself  had  made,  done, 
or  executed  them  {z).  The  receipt  in  writing  of  the 
mortgagee  will  also  be  a  sufficient  discharge  to  the  pur- 
chaser for  so  much  of  his  purchase  money  as  may  be 
thereby  expressed  to  be  received  ;  and  no  purchaser  is 
concerned  to  enquire  as  to  the  fact  of  any  default  having 
been  made  or  notice  given,  nor  be  answerable  for  the 
loss,  misapplication,  or  non-application  of  the  purchase 
money  paid  by  him,  or  be  obliged  to  see  to  the  appli- 
cation thereof  (a). 

A  form  of  transfer  by  the  mortgagee  to  the  purchaser 
is  given  by  the  Act  (^),  and  upon  proof,  by  statutory 
declaration,  to  the  satisfaction  of  the  Registrar-General, 
that  default  has  been  made  and  continued  up  to  the 
time  of  sale  (c),  that  officer  must  register  a  transfer 
executed  by  the  mortgagee  for  the  purpose  of  snch 
sale  (d).  Upon  such  registration  the  estate  or  interest 
of  the  mortgagor,  as  therein  described,  passes  to  and 
vests  in  the  purchaser,  freed  and  discharged  from  all 
liability  on  account  of  such  mortgage,  or  of  any  mort- 
gage registered  subsequently  thereto(e) ;  and  if  the  trans- 


{y)  E088  V.  Victorian  Perm.  B.  (c)  Krp,  HassalU  10  S.C.R. 

Socy.,    8    V.L.R.,   Eq.   254 ;      4  292 ;  National  Batik  v.  United 

A.L.T.  61.  Hand  in  Hand  dc  Co.,  4A.C. 

(z)  Act   No.  25,    1900,  s.  58;  391,407. 

McDonald  v.  Eowe,  3  A.J.R.  90  ;  (d)  Act  No.  25, 1900,  s.  59. 

4  A.J.R.  134.  (tf)  s.   59;  National  Bank  v. 

(a)  Act  No.  26.  1900,  s.  58.  Hand  in  Hand  dc  Co.,  4  A.C. 

(b)  s.  58,  and  the  Uth  Sched.  391,  405. 
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fer  purports  to  pass  an  estate  of  freehold  in  possession, 
not  being  a  life  leasehold,  the  purchaser  is  entitled  to 
receive  a  certificate  of  title  therefor  (/). 

As  to  the  purchase  money  arising  from  the  sale  of 
any  mortgaged  land,  estate,  or  interest,  the  Act  directs 
that  it  shall  be  applied,  first,  in  payment  of  the  expenses 
occasioned  by  such  sale  ;  secondly,  in  payment  of  the 
moneys  which  may  then  be  due  or  owing  to  the  mort- 
gagee ;  thirdly,  in  payment  of  subsequent  mortgages 
(if  any)  in  the  order  of  their  priority  ;  and  the  surplus 
(if  any)  is  to  be  paid  to  the  mortgagor  (y). 

(ii.)  Remedies  available  on  default  of  payment. 
If  the  principal  sum,  or  any  part  thereof,  or  any  interest 
thereon  be  not  duly  paid,  the  mortgagee  has  several 
remedies. 

Firsts  he  may  enter  into  possession  of  the  mortgaged 
land  by  receiving  the  rents  and  profits  thereof,  in  the 
same  manner  in  which  he  might  have  made  such  entry 
if  the  principal  sum  were  secured  to  him  by  a  convey- 
ance of  the  legal  estate  in  the  land  (h).  Whenever  he 
gives  notice  to  so  enter  to  the  tenant,  or  occupier,  or 
other  person  liable  to  pay  or  account  for  the  rents  and 
profits,  all  the  powers  and  remedies  of  the  mortgagor 
in  regard  to  the  receipt  and  recovery  of,  and  giving 
discharges  for,  such  rents  and  profits  become  suspended 
and  transferred  to  the  mortgagee,  until  such  notice  be 
withdrawn,  or  the  mortgage  satisfied  and  the  discharge 
thereof  duly  registered.  The  written  receipts  of  the 
mortgagee  are  sufficient  discharges,  and  no  person  pay- 
ing is  bound  to  enquire  concerning  any  default,  or  other 
circumstance  affecting  the  right  of  the  person  giving 
such  notice,  beyond  the  fact  of  his  being  duly  registered 

(/)  Act  No.  25,  1900,  s.  59.  (Ji)  Act  No.  25,  1900,  s.  60. 

(^)  s.  58  (3). 
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as  mortgagee  of  the  land  (t).  No  lease  of  the  land 
made  subsequently  to  the  mortgage  is  valid  and  binding 
against  the  mortgagee,  unless  he  has  consented  to  such 
lease  prior  to  its  being  registered  (A;)  ;  and  he  may  there- 
fore eject  a  tenant  under  such  a  lease  (Z),  or  he  may 
adopt  the  lease,  and  demand  and  enforce  payment  of 
rent  from  him  irrespective  of  his  attornment  or  acquies- 
cence (m).  He  has  also,  while  in  possession,  power  to 
lease  the  land  until  redemption,  and  is  not  responsible 
if  the  tenant  holds  over  against  the  mortgagor  after 
redemption  («). 

Secondly,  he  may  distrain  upon  the  occupier  (o)  or 
tenant  of  the  mortgaged  land  under  the  power  to  dis- 
train given  by  the  Act  (p)  in  the  same  manner  in  which 
he  might  have  distrained  if  the  principal  sum  had  been 
secured  to  him  by  a  conveyance  of  the  legal  estate  in 
the  mortgaged  land  (q). 

Thirdly,  he  may  briny  an  action  of  eQectment  to  recover 
the  said  land,  either  before  or  after  entering  into  the 
receipt  of  the  rents  and  profits  thereof,  or  making  any 
distress,  or  effecting  any  sale  of  the  land  (r). 

Fourthly^  he  may  foreclose^  when  default  has  been  made 
for  six  months.  For  this  purpose  he  must  apply  in 
writing  to  the  Registrar-General  for  an  order  for  fore- 
closure («).  His  application  must  be  upon  oath  or  by 
statutory  declaration,  and  must  state  the  fact  of  default, 
and  of  the  mortgaged  property  having  been  offered  for 
sale  at  public  auction  by  a  licensed  auctioneer,  after 

(0  s.  63.  gagor  can  be  distrained  on  as 

(^')  s.  53  (4).  occupier,  see  Hart  v.  Straiten, 

(0  Tranter  w.  Lorrf,  8  S.A.L.R.  7  S.A.L.R.  84  ;  McLeish  v.  For- 

81.  rest,  21  V.L.R.  384. 

(m)  Bank  ofN.S.  W.  v.  Palmer,  (p)  Act  No.  25, 1900,  s.  63  (1). 

2  N.S.W.R.  125.  (q)  s.  60. 

(w)  Finn  v.  Lo?tdon  Bank  of  A.,  (r)  s.  60. 

19  N.S.W.R.  364.  («)  s.  61  (1). 
(o)  As  to  whether  the  mort- 
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notice  given  to  the  mortgagor,  and  that  the  highest  bid 
made  was  not  sufficient  to  satisfy  the  mortgage  debt  and 
expenses,  and  that  notice  in  writing  of  the  intention  to 
make  the  application  has  been  duly  given  to  the  mort- 
gagor, in  the  manner  required  by  the  Act.  A  certificate 
of  the  auctioneer  by  whom  the  land  was  put  up  for  sale 
must  also  accompany  the  application,  together  with  such 
other  proofs  as  the  Registrar-General  may  require.  That 
officer  will  thereupon  publish  notice  of  the  application, 
and  appoint  a  time  upon  or  after  which  he  will  issue  to 
the  applicant  an  order  for  foreclosure,  unless  in  the 
interval  a  sufficient  amount  has  been  realised  by  a  sale. 
Every  order  for  foreclosure,  under  the  hand  of  the 
Registrar-General  and  entered  in  the  register-book,  has 
the  effect  of  vesting  in  the  mortgagee  all  the  estate  and 
interest  of  the  mortgagor  in  the  land  mentioned  in  such 
order,  free  from  all  right  and  equity  of  redemption  on 
the  part  of  the  mortgagor,  or  of  any  person  claiming 
through  or  under  him  (f).  The  Act  therefore  effects, 
in  the  case  of  lands  under  its  provisions,  what  a  decree 
for  foreclosure  by  a  Court  of  Equity  could  not  do,  in 
that  it  gives  the  mortgagee  the  land  freed  from  the 
mortgagor's  equity  of  redemption,  and  the  Court  will 
not  make  a  decree  for  foreclosure  in  respect  of  such 
land  (tt).  Neither  will  the  Court  re-open  a  foreclosure 
order  under  the  Act,  where  the  statutory  formalities 
have  been  complied  with,  and  no  fraud  is  alleged  (t?). 
But  a  foreclosure  may  be  re-opened  where  the  mort- 
gagee has  done  something  which  revives  the  mortgagor's 
rights,  as,  e.ff.,  by  bringing  an  action  on  the  covenant 
contained  in  the  mortgage  (w), 

(0  8.  62.  11  A.C.  192. 

(u)  Lmig  V.  Town,  6  W.N.  85  ;  (m?)  hi  re  the  Premier  Bmld- 

Greig  v.  Watsoriy  7  V.L.R.  79.  hig  dec.  Association,  25  V.L.R. 

(r)    Campbell    v     Bank    of  77,  79. 
N,S.W.,  16  N.S.W.R.,  Eq.286; 
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Sale  and  foreclosure  are  the  only  means  provided  by 
the  Act  for  extinguishing  a  mortgagor's  rights  in  the 
mortgaged  land  (j?).  But  where  land  under  the  general 
law  is  mortgaged,  and  is  subsequently  brought  under 
the  Act,  the  old  mortgage  being  still  kept  on  foot,  the 
mortgagee  cannot  obtain  an  order  for  foreclosure  under 
the  Act  (y). 

(4.)  Remedies  of  the  Morts^a^or.  Until  default 
made  the  mortgagor  is  entitled  to  remain  in  possession 
of  the  mortgaged  land.  Being  the  legal  owner,  he  has 
a  right  to  the  full  enjoyment  of  the  legal  ownership. 
Should  he  in  accordance  with  the  terms  of  the  mort- 
gage make  punctual  payment  or  tender  thereof  he  is 
entitled  to  have  an  indorsement  of  discharge  of  the  mort- 
gaged property,  signed  by  the  mortgagee  and  attested 
by  a  witness  (s).  Upon  the  production  to  the  Regis- 
trar-General of  any  memorandum  of  mortgage  so  in- 
dorsed he  will  make  an  entry  in  the  register-book, 
noting  that  such  mortgage  is  discharged  wholly  or  par- 
tially, or  that  part  of  the  land  is  discharged,  as  the  case 
may  be.  When  such  entry  has  been  made,  but  not 
before  (a),  the  property  mentioned  in  such  indorsement 
ceases  to  be  subject  to  or  liable  for  the  mortgage  debt  (Jb). 
Should  the  registered  mortgagee  be  absent  from  New 
South  Wales,  and  there  be  no  person  authorised  to  give 
a  receipt  to  the  mortgagor  for  the  moVtgage  money,  the 
Colonial  Treasurer  may  receive  it  and  give  a  valid  dis- 
charge of  the  mortgage  (c). 

On  default  made  a  mortgagor  has  these  remedies  :— 

(i.)  Payment  in  compliance  with  notice.  If  the 
notice  of  demand  given  by  the  mortgagee  be  a  general 

(.1)  National  Bank  v.  Hand  in  (a)  Taj/lor  v.  Wolfe,  18  V.L.R. 

Hand  d'C.  Co  ,  4  A.C.  391,  405.  727. 

(//)  Jn  re  Smith,  15  A.L.T.  85.  (6)  Act  No.  25,  1900,  s.  65(2). 

(z)  Act  No.:25,  1900.  s.  65.  (c)  s.  67. 
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one  to  pay  "  the  money  owing"  under  the  mortgage,  the 
mortgagor  is  entitled  to  pay  off,  within  the  time  limited 
by  the  notice,  both  principal  and  interest,  although  the 
due  date  of  the  mortgage  has  not  arrived  ;  and  in  such 
case  the  mortgagee  is  entitled  to  interest  only  up  to  the 
time  when  the  principal  money  comes  into  his  hands  (d). 
If,  after  such  a  notice,  the  mortgagor  pays  only  the  in- 
terest due,  that  will  be  eufificient  to  prevent  the  mort- 
gagee from  selling  (e). 

(ii.)  Six  months'  notice  of  payment.  As  under  the 
old  form  of  mortgage,  so  here,  the  mortgagor  may  give 
six  months'  notice  of  his  intention  to  pay  off  an  overdue 
mortgage  (/). 

(iii.)  Caveat.  The  mortgagor  may  enter  a  caveat 
against  the  registration  of  any  transfer,  in  case  of  a 
wrongful  sale  by  the  mortgagee  (j), 

(iv.)  Action.  He  may  bring  an  action  for  damages, 
and  for  an  account,  in  the  case  of  a  wrongful  entry  or 
sale  by  the  mortgagee  (A). 

(v.)  Suit  in  Equity.  He  may  upon  proper  grounds 
take  proceedings  in  Equity  (»),  but  not  where  it  is  a 
mere  question  of  damages  {k), 

3.  Mortgage  by  demise.  Mortgages  of  freehold 
lands  are  sometimes  made  by  means  of  a  long  term  of 
years,  such  as  1000  years.  But  this  is  not  often  the 
case  now,  as  the  fee  simple  is  more  valuable,  and  is 
therefore  preferred  as  a  security.  Mortgages  for  long 
terms  have  in  the  past  been  made  by  those  who  were 
mere  promisees  of  a  Crown  Grant.    They  may  also  be 

(jd)  Evxiri  v.  General  Finance  mercial  Bank,  Kn..  240,  253. 

dbc.  Soci/.y   15   V.L.R.   625;    11  (A)  Act  No.  25,  1900,  s.  63  (3). 

A.L.T.  97.  Campbell  v.  Commercial  Bank, 

(e)  Ibid.  ut  sup. 

(/)  Cape  V.  Sarinus'  Bank  of  (0  Campbell  v.   Commercial 

N.SAV,,   H   N.S.W.R.,  Eq.   33,  Brt7i/t,  ut  sup. 

204.  (^•)   Van  Damme  v.  Bloj-am^ 

(g)  s.  72  ;  Campbell  v.   Com-  9  S.A.L.R.  27. 
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made  by  trustees  in  whom  the  terms  have  been  vested, 
in  trust  to  raise  money  by  mortgage  for  the  portions  of 
the  younger  children  of  a  family,  or  other  similar  pur- 
poses. The  reasons  for  vesting  such  terms  in  trustees 
for  these  purposes  were  explained  in  the  second  section 
of  the  last  chapter.  In  some  cases  a  mortgagee  for  a 
term,  exercising  his  power  of  sale  under  the  Convey- 
ancing and  L.  P.  Act,  will  be  able  to  sell  and  convey 
the  fee  simple,  for  he  may  convey  to  and  vest  in  the 
purchaser  all  the  estate  and  interest  in  the  property 
sold,  which  the  person  who  created  the  charge  had 
power  to  dispose  of  (^). 

4.  Mortgage  by  deposit,  or  equitable  mortgage. 
In  some  cases  the  exigency  of  the  circumstances  will 
not  admit  of  time  to  prepare  a  regular  mortgage  ;  and  a 
deposit  of  title  deeds  is  then  made  with  the  mortgagee. 
Notwithstanding  the  stringent  provision  of  the  Statute 
of  Frauds  to  the  contrary  (m),  it  was  held  by  the  Court 
of  Chancery  that  such  a  deposit,  even  without  any 
writing,  operated  as  an  equitable  mortgage  of  the  estate 
of  the  mortgagor  in  the  lands  comprised  in  the  deeds  (n), 
and  this  doctrine  still  remains.  A  deposit  of  the  certifi- 
cate of  title  ot  lAnd.  held  under  the  Real  Property  Act 
will  also  create  an  equitable  mortgage  (o),  notwithstand- 
ing the  terms  of  that  Act  as  to  the  necessity  of  registra- 
tion (/?).  A  conditional  purchase  under  the  Crown 
Lands  Acts  may  also  be  made  the  subject  of  a  bonajide 
equitable  charge  (^),  such  a  charge  not  being  within 
those  sections  of   the  Act  of  1884  which   declare  a 

(0   Act  No.  17,  1898,  s.  96;  271;  Exp.  Pattersott,   4  A.J.R, 

Saywell  v,  Hardie,  1  N.S.W.R.  110;   London   Chartered  Bank 

266  V.  Hayes,  2  A.J.R.  60. 

(m)  29  Car.  II.  c.  3,  ss.  1,  3.  (p)  Act  No.  26,  1900.  s.  41. 

C«)  Russell  V.  Russell.  1  Bro.  (^)    hat/ward    ▼.    Smithy    9 

C.C.  269  ;  see  Krp,  Haigh,  11  N.S.W.R.,  Eq.  11  ;  Re  King,  16 

Ves.  403.  N.S.W.R.     Bey.     86 ;    63    Vic. 

Co)    Re   Elliott,  7  N.S.W.R.,  No.  21,  s.  20. 
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security  over  such  a  holding  to  be  illegal  and  void  (r). 

An  equitable  mortgagee  by  deposit  in  such  a  case, 
e.g.,  as  a  banker's  advance,  is  not  entitled  to  six  months* 
notice  {rr)  before  he  is  bound  to  accept  a  tender  of  the 
amount  due,  or  to  six  months'  interest  in  lieu  of 
notice  ;  but  the  words  "  balance  which  will  be  due" 
in  a  memorandum  of  deposit  in  such  a  case  mean  the 
floating  balance,  and  will  entitle  the  bank  to  a  charge 
for  the  final  balance  due  (m). 

II.  Mortgage  of  Leaseholds.  Leasehold  estates  also 
frequently  form  the  subjects  of  mortgage.  In  such 
case,  if  the  mortgage  be  under  the  old  system  of  con- 
veyancing, the  term  of  years  of  which  the  estate  con- 
sists is  assigned  by  the  mortgagor  to  the  mortgagee, 
subject  to  a  proviso  for  redemption  or  re-assignment  on 
payment,  on  a  given  day,  by  the  mortgagor  to  the 
mortgagee,  of  the  sum  of  money  advanced  with  inte- 
rest ;  and  with  a  further  proviso  for  the  quiet  enjoy- 
ment of  the  premises  by  the  mortgagor  until  default 
shall  be  made  in  payment.  The  principles  of  equity 
as  to  redemption  apply  to  such  a  mortgage  equally  as 
to  a  mortgage  of  freeholds  ;  but,  as  the  security,  being 
a  term,  is  always  wearing  out,  payment  will  not  be  per- 
mitted to  be  so  long  deferred.  A  power  of  sale  also  is 
frequently  inserted  in  a  mortgage  of  leaseholds,  and  the 
statutory  powers  given  to  mortgagees  by  the  Convey- 
ancing and  L.  P.  Act  («)  extend  also  to  leaseholds. 
From  what  has  been  said  in  the  last  chapter  it  will 
appear  that,  as  the  mortgagee  is  an  assignee  of  the 
term,  he  will  be  liable  to  the  landlord,  during  the  con- 
tinuance of  the  mortgage,  for  the  payment  of  the  rent 
and   the  performance  of  the  covenants  of  the  lease. 

(r)  48  Vic.  No.  18,  s.  121.  (««)  Re  King,   16  N.S.W.R., 

{rr)   Fitzgeralds    Trustee  v.       Bey.  86. 
Weltersh,  1892, 1  Ch.  385.  («)  Act  No.  17, 1898,  s.  91  sqq. 
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Against  this  liability  the  covenant  of  the  mortgagor  is 
his  only  security.  In  order  therefore  to  obviate  this 
liability,  when  the  rents  or  covenants  are  onerous, 
mortgages  of  leaseholds  are  frequently  made  by  way  of 
demise  or  underlease.  By  this  means  the  mortgagee 
becomes  the  tenant  only  of  the  mortgagor,  and  conse- 
quently a  mere  stranger  with  regard  to  the  landlord. 
The  security  of  the  mortgagee  in  this  case  is  obviously 
not  the  whole  term  of  the  mortgagor,  but  only  the  new 
and  derivative  term  created  by  the  mortgage  (t). 

If  the  leasehold  be  under  the  Real  Property  Act  it 
may  be  mortgaged  in  like  manner  as  a  freehold,  and 
what  has  been  already  said  as  to  the  creation  of  a  mort- 
gage under  the  Act,  the  covenants  therein,  and  registra- 
tion thereof,  with  the  respective  rights  of  mortgagees 
and  mortgagors  will  be  applicable  generally  to  mort- 
gages of  leaseholds.  It  should  be  noticed,  however, 
that  any  mortgagee,  or  any  person  claiming  through 
him,  will  after  entry  be  liable  during  possession  to  the 
lessor  of  the  land  to  the  same  extent  as  the  lessee  was 
previously  liable  (u).  Also,  the  Act  provides  (v)  that, 
upon  the  bankruptcy  of  the  registered  proprietor  of  any 
lease  subject  to  mortgage,  registration  of  the  official 
assignee's  refusal  to  accept  such  lease,  made  upon  the 
application  of  the  mortgagee,  will  operate  as  a  fore- 
closure ;  and,  failing  such  application  by  the  mortgagee, 
a  similar  entry  made  upon  the  application  of  the  lessor 
will  operate  as  a  surrender. 

Leaseholds  under  the  Crown  Lands  Acts  may  also  be 
mortgaged,  but  in  the  case  of  settlement  and  homestead 
leases  it  is  specially  required  that  the  mortgage  shall  be 

(0  See  as  to  fixtures  on  the  dc-   Corporation,  15   N.S.W.R., 

land,  In  re  N.S.W.  Co-operative  464. 

cC-c.  Co.,   12  N.S.W.R.,    hq.   87;  («)  Act  No.  26,  1900,  s.  64. 

A,J.S.  Bank\.Colo7ualFmance  (r)  s.  91. 
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bond  fide  (to).  The  regulations  tinder  those  Acts  provide 
forms  for  the  mortgage  of  such  leases  (x).  Where  con- 
ditions have  to  be  performed  by  the  lessee,  as,  c.y., 
residence,  the  performance  is  at  the  risk  of  the  mort- 
i?agee  (y),  and  persons  dealing  in  such  leases  should 
search  in  the  Lands  OflBce,  Sydney,  and  in  the  Registrar- 
General's  office,  in  order  to  ascertain  whether  the  lease 
is  still  current,  or  whether  it  has  been  forfeited  or 
cancelled. 

III.  Alienation  of  the  mortgaged  property.  The 
alienation  of  the  mortgagor's  remaining  interest  may 
be  effected  by  way  of  further  charge,  or  by  a  sale. 

1.  Furtlier  Cliarge.  This  may  be  created  by  mort- 
gage of  the  equity  of  redemption,  or  by  subsequent 
memorandum,  according  as  the  land  is  under  the 
general  law  or  under  the  Real  Property  Act. 

(1.)  lAortgage  of  equity  of  redemption.  The 
equity  of  redemption  which  remains  to  the  mortgagor 
may  be  again  mortgaged  by  him,  either  to  the  former 
mortgagee  by  way  of  further  charge,  or  to  some  other 
person.  In  order  to  prevent  frauds  it  was  provided  by 
the  Statute  of  Clandestine  Mortgages  (z),  that  a  person 
twice  mortgaging  the  same  lands,  without  discovering 
the  former  mortgage  to  the  second  mortgagee,  shall  lose 
his  equity  of  redemption.  Unfortunately,  however,  in 
such  cases  the  equity  of  redemption  is,  after  payment 
of  both  mortgages,  generally  worth  nothing.  And,  if 
the  mortgagor  should  again  mortgage  the  lands  to  a  third 
person,  the  act  will  not  deprive  such  third  mortgagee 
of  his  right  to  redeem  the  two  former  mortgages  (a). 

Tacking.    When  lands  are  mortgaged,  as  occasionally 

(m?)  58  Vic.  No.  18,  s.  43.  s.  3 ;  see  Kemiard  v.  Futvoye^ 

{x)  Reg.  316,  319  A.  2  Gif.  81. 

(y)  53  Vic.  No.  21,  s.  34.  (a)  4  &  5  Wm.&  M.  c.  16,  s.  4. 

(2)  4  &  6  Wm.  &  M.  c.  16, 
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happens,  to  several  persons,  each  ignorant  of  the  secu- 
rity granted  to  the  other,  the  general  rule  is,  that  the 
several  mortgages  rank  as  charges  on  the  lands  in  the 
order  of  date.  Bnt  as  the  first  mortgagee  alone  ob- 
tains the  legal  estate,  he  has  this  advantage  over  the 
others,  that  if  he  takes  a  further  charge  on  a  subsequent 
advance  to  the  mortgagor,  without  notice  of  any  inter- 
mediate second  mortgage,  he  will  be  preferred  to  an 
intervening  second  mortgagee  (b).  And  if  a  third  mort- 
gagee, who  has  made  his  advance  without  notice  of  a 
second  mortgage,  can  procure  a  transfer  to  himself  of 
the  first  mortgage,  he  may  tack,  as  it  is  said,  his  third 
mortgage  to  the  first,  and  so  postpone  the  intermediate 
incumbrancer  (c).  For,  in  a  contest  between  innocent 
parties,  each  having  equal  rights  to  the  assistance  of  the 
Court,  the  one  who  happens  to  have  the  legal  estate  is 
preferred  to  the  others ;  the  maxim  being,  that  when 
the  equities  are  equal,  the  law  shall  prevail.  The  effect 
of  the  general  rule  respecting  tacking  is,  however, 
almost,  if  not  entirely,  obviated  by  the  provision  of  the 
Registration  of  Deeds  Act  that  the  date  of  registration 
shall  determine  the  order  of  priority  (i). 

(2.)  Subsequent  memorandum  of  mort^a^e.    The 

legal  estate  which  remains  in  a  mortgagor  under  the 
Real  Property  Act  may  be  again  charged  by  him.  In 
the  event  of  default  being  made,  and  the  land  being 
sold  by  the  prior  mortgagee,  subsequent  mortgagees  are 
entitled  to  payment  in  order  of  priority  after  the  ex- 
penses of  sale  and  the  prior  mortgage  debt  have  been 


(6)    Goddard  v.   Complin,    1  v.  Jo/iw^ow,  Johnson,  304. 

Ch.  Ca.  119;  Fisher  Mtges.  659  (rf)  Act   No.  22,   1897,  s.   12. 

et  seq.  See  the  Chapter  on  Title,  as  lo 

(c)  Bi-ace  v.  Duchess  of  Marl-  registration  of  deeds  in  general. 
borough,  2  P.  Wms.,  491  ;  BaUs 
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discharged  («),  the  order  of  priority  being  determined 
by  the  date  of  registration  (/). 

iVlortgas:e  to  secure  further  advances  A  mort- 
gage may  be  made  not  only  for  a  present  advance,  but 
also  to  secure  the  payment  of  money  which  may  there- 
after become  due  from  the  mortgagor  to  the  mortgagee. 
It  has,  however,  been  decided  that,  where  a  mortgage 
extends  to  future  advances,  the  mortgagee  cannot  safely 
make  such  advances,  if  he  have  notice  of  an  interven- 
ing second  mortgage  (y).  Neither  can  an  attorney  take 
from  his  client  a  mortgage  to  secure  future  costs  (A), 
whether  such  costs  are  to  be  incurred  generally,  or  only 
in  some  specific  action  or  suit  (i), 

2.  5ale.  The  purchaser  of  an  equity  of  redemption, 
unless  he  is  a  mortgagee,  or  is  paying  off  a  mortgage 
out  of  the  purchase  money,  will  stand  in  the  position 
of  the  mortgagor  ;  but  if  he  is  a  mortgagee,  or  in  the 
position  of  one  by  payment  off  of  a  mortgage,  he  cannot 
set  up  his  mortgage  against  any  of  the  subsequent  in- 
cumbrances of  which  he  had  notice  (j).  If,  however, 
a  prior  mortgage  be  kept  on  foot  against  the  estate  it 
may  be  used  by  the  purchaser  of  the  equity  of  redemp- 
tion as  a  protection  against  the  intervening  incum- 
brances. 

Consolidation.  There  is  another  doctrine  relating 
to  redemption  which  may  affect  a  purchaser  or  mort- 
gagee (k)  of  an  equity  of  redemption.  If  one  person 
should  mortgage  lands  to  another,  and  subsequently 

(e)  Act  No.  25,  1900,  s.  58  (3).  (i)  Jones  v.  Tnpp,  Jac.  322  ; 

(/)  s.  36  (3).  Uppingion  v.  Bullen,  2  Dr.  &  W. 

ig)  Roll  V.  Bopkinson,  9  H.L.C.  184. 
614  ;  London  &  County  Banking  {j)  Toulmin  v.  Sleeve^  3  Mer. 

Co.  V.  Ratcliffe,  6  A.C.  722.   See  210  ;    notes  to  Marsh  v.  Lee,  1 

also  Menzies  v.  Lightfoot^,  L.R.  Wh.  &  Tu.  L.C.;  see  also  Ander- 

11  Eq.  459;    Cowell  v.  Stacey,  son  w.  Pignet,  L.R.  8  Ch..  180; 

13  V.L.R.  80.  Adams  v.  Angell,  5  Ch.  D.  634. 

(h) Exp, Davidsonj2N. S.W.R.  (k)   Beevor  v.  Luck,  L.R. 

276,  Eq.  537. 


Digitized  by 


Google 


494    PART  III.  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

mortgage  other  lands  to  the  same  person,  the  mortgagee 
is  placed  by  the  mles  of  equity  in  the  same  favourable 
position  as  if  the  whole  of  the  lands  had  been  mortgaged 
to  him  for  the  sura  total  of  the  money  advanced.     The 
mortgagor  cannot  redeem  either  mortgage  without  also 
redeeming  the  other  ;  and  the  mortgagee  may  enforce 
the  payment  of  the  whole  of  the  principal  and  interest 
due  to  him  on  both  mortgages  out  of  the  lands  com- 
prised in  either.     This  right,  which  is  known  as  the 
consolidation  of  securities,   may   be  exercised  by  the 
transferee  of  the  mortgages  as  well  as  by  the  original 
mortgagee,  and  may  be  exercised  in  respect  of  equitable 
mortgages  as  well  as  by  a  mortgagee  holding  the  legal 
estate  absolute  at  law.     On  the  other  hand  it  may  be 
asserted  against  the  assignee  of  an  equity  of  redemp- 
tion  from   the  mortgagor  as   well  as  against  the  mort- 
gagor himself  (Z).     But  a  mortgagee  cannot,  as  against 
an  assignee  of  an  equity  of  redemption  of  one  property, 
consolidate  with  his  original  mortgage  a  mortgage  of 
another  property  created  by  the  same  mortgagor  after 
the  assignment  of  the  equity  of  redemption  (wi).     It 
follows,  therefore,  that  no  person  can  safely  lend  money 
on  a  second  mortgage.     For,  in  addition  to  the  risk  of 
some  third  mortgagee  getting  in  and  tacking  the  first 
mortgage,  there  is  this  further  danger,  that  if  the  mort- 
gagor should  have  mortgaged  some  other  estate  to  some 
other  person  for  more  than  its  value,  the  holder  of  the 
deficient  security  may  take  a  transfer  of  the  first  mort- 
gage, and,  consolidating  his  own  security  with  it,  ex- 
clude the  second  mortgagee.  The  purchaser  of  an  equity 
of  redemption   is  exposed  to  similar  risks.     Hence  it 
follows  (in  the  words  of  an  eminent  judge)  that  it  is  a 

(I)  Vint  V.  Padgett  2  DeG.  &  (m)    Jennings    v.  Jordan^    6 

J,  611  :  Pledge  v.  WhiU  [1896],       A.C.  698. 
A.C.  187. 
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very  dangerous  thing  at  any  time  to  buy  equities  of 
redemption,  or  to  deal  with  them  at  all  («). 

Where  the  mortgage  is  under  the  Real  Property  Act 
the  mortgagor  may  alienate  by  transfer  the  legal  estate 
which  remains  in  him.  In  every  such  transfer  there 
is,  unless  modified  or  negatived  (o),  an  implied  covenant 
that  the  transferee  will  pay  the  interest  secured  by  the 
mortgage,  and  will  indemnify  the  mortgagor  against  the 
principal  sum,  and  from  and  against  all  liability  in 
respect  of  any  of  the  covenants  of  the  mortgage,  either 
expressed  or  implied  (p).  This  covenant  does  not  run 
with  the  land,  but  is  a  personal  one  between  the  mort- 
gagor and  his  transferee  ;  and  therefore  the  mortgagor 
has  no  action  of  debt  against  the  transferee  (^).  It, 
however,  gives  the  mortgagor  a  right  to  be  indemnified 
against  claims  made  by  the  mortgagee,  although  no 
money  has  been  paid  by  the  mortgagor  (r). 

The  doctrine  of  consolidation  does  not  apply  to  mort- 
gages under  the  Real  Property  Act ;  nor  can  a  mortgage 
over  land  which  is  under  the  Act  be  consolidated  with 
one  which  has  been  made  under  the  general  law  («). 

IV.  Transfer  of  iVlorts:as:es.  Mortgages  are  fre- 
quently transferred  from  one  person  to  another.  The 
mortgagee  may  wish  to  be  paid  off,  and  another  person 
may  be  willing  to  advance  the  same  or  a  further  amount 
on  the  same  security.  In  such  a  case,  under  the  general 
law,  the  mortgage  debt  and  interest  are  assigned  by  the 
old  to  the  new  mortgagee  ;  and  the  lands  which  -form 
the  security  are  conveyed,  or  if  leasehold  assigned,  by 
the  old  to  the  new  mortgagee,  subject  to  the  equity  of 
redemption    which  may  be  subsisting  in  the  premises  ; 

(w)    V-C.    Wood,   L.R.   4    Eq.  v.  Lord,  2  V.L.R.,  L.  31. 

649.  (r)  SUinletj    v.    Wiseman,    6 

(o)  Act  No.  25,  1900,  s.  80.  Q.L.J.  84. 

(p)  s.  76.  («)  Greig  v.  Watson,  7  V.L.R. 

{q)  AustixiUan  Deposit  Bank  Eq.  79. 
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that  is,  subject  to  the  right  in  equity  of  the  mortgagor 
or  his  representatives  to  redeem  the  premises  on  pay- 
ment of  the  principal  sum  secured  by  the  mortgage, 
with  all  interest  and  costs.  If  the  mortgage  be  under 
the  Real  Property  Act  (t)  it  may  be  transferred  by  a 
memorandum  of  transfer  («)  in  the  form  given  by  the 
Act  (v)  duly  attested  (to).  Upon  registration  of  this 
transfer  the  interest  of  the  mortgagee  with  all  its  rights, 
powers  and  privileges  passes  to  his  transferee,  who  also 
becomes  subject  to  the  same  requirements  and  liabilities 
as  though  he  had  been  the  original  mortgagee  (ar).  By 
virtue  of  such  a  transfer  the  transferee  acquires  a  right 
to  sue  upon  the  memorandum  of  mortgage,  and  to 
recover  the  debt  (y). 

Y.  Rules  of  law  generally  applicable.  We  conclude 
with  a  notice  of  some  rules  of  law  generally  applicable 
to  mortgages. 

1.  Vendor's  lien.  When  lands  are  sold,  but  the 
whole  of  the  purchase  money  is  not  paid  to  the  vendor, 
he  has  a  lien  in  equity  on  the  lands  for  the  amount 
unpaid,  together  with  interest  at  the  usual  rate  allowed 
in  equity  (s).  And  the  circumstance  of  the  vendor 
having  taken  from  the  purchaser  a  bond  or  note  for  the 
payment  of  the  money  will  not  destroy  the  lien  (a). 
But  if  the  vendor  take  a  mortgage  of  part  of  the  estate, 
or  any  other  independent  security,  hig  lien  will  begone. 
If  the  sale  be  made  in  consideration  of  an  annuity,  it 
appears  that  a  lien  will  subsist  for  such  annuity  (5), 

it)  Act  No.  25,  1900.  jnons,  16  Ves.  328  ;  Sugd.  V.  & 

(u)  s.  46.  P.  670,  671  ;  Dart.  V.  &  P.  729 

(r)  Sched.  7.  et  seq.    In  re  City  Avenue  Co., 

[w)  s.  36.  12  N.S.W.R.,  Eq.  193.  241. 
U)  s.  51.  (a)  Grant  v.  Mills.  2  V  &  B. 

if/)  s.  52.  306  ;   Winter  v.  Lord  Anson,  3 

(z)    Chapman    v.    Tanner^    1  Russ,  488. 

Vern.  267  ;  Pollexfen  v.  Moore,  (6)  Mattheio  v.  Bowler,  6  Ha. 

3  Atk.  272  ;  Mackreth.  v.  Sym-  110. 
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unless  a  contrary  intention  can  be  inferred  from  the 
nature  of  the  transaction  (c). 

2.  Interest.  A  curious  illustration  of  the  anxiety  of 
the  Court  of  Chancery  to  prevent  any  imposition  being 
practised  by  the  mortgagee  upon  the  mortgagor  occurs 
in  the  following  doctrine  :  that,  if  money  be  lent  at  a 
given  rate  of  interest,  with  a  stipulation  that,  on  failure 
of  punctual  payment,  such  rate  shall  be  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship  on 
the  mortgagor  ;  whereas,  the  very  same  effect  may  be 
accomplished  by  other  words.  If  the  stipulation  be, 
that  the  higher  rate  shall  be  paid,  but  on  punctual  pay- 
ment a  lower  rate  of  interest  shall  be  accepted,  such  a 
stipulation,  being  for  the  benefit  of  the  mortgagor,  is 
valid,  and  will  be  allowed  to  be  enforced  (rf).  The 
highest  rate  of  interest  which  could  be  taken  upon  a 
mortgage  of  any  land  was  formerly  limited  in  England 
by  Act  of  Parliament  to  £5  per  cent,  per  annum  (e). 
It  was  formerly  matter  of  doubt  whether  these  Acts, 
which  were  commonly  known  as  the  Usury  Laws,  were 
in  force  in  New  South  Wales  ;  and  therefore  by  a  local 
Act  (/)  it  was  declared  that  such  laws  should  be  deemed, 
taken,  and  adjudged  not  to  be  in  force  here.  Hence 
any  rate  of  interest  may  be  taken  upon  a  mortgage 
which  the  mortgagor  is  willing  to  pay. 

3.  Mortgages  to  trustees.  The  loan  of  money  on 
mortgage  is  an  investment  frequently  resorted  to  by 
trustees,  when  authorised  by  their  trust  to  make  such 
use  of  the  money  committed  to  their  care.  In  such  a 
case,  the  fact  that  they  are  trustees,  and  the  nature  of 

(c)  Btickland  v.  Pocknell,  13      seq. 

Sim.  496  ;  Dixon  v.  Gayfere,  21  («)  12  Anne,  st.  2,  c.  16  ;  14 

Beav.  118  ;  1  DeG.  &  J.  655.  Geo.  III.  c.  79. 

(d)  3  Burr.  1374  ;  1  Fonb.  Eq.  (/)  6  Wm.  IV.  No.  10,  's.  1 ; 
398  ;  Fisher  Mortgages,  903  et  Act  No.  43,  1902,  s.  3. 

FF 
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their  trust  are  usnally  omitted  in  the  mortgage  deed,  in 
order  that  the  title  of  the  mortgagor  or  his  representa- 
tives may  not  be  affected  by  the  trusts.  It  is,  however, 
a  rule  of  equity,  that  when  money  is  advanced  by  more 
persons  than  one,  it  shall  be  deemed,  unless  the  contrary 
be  expressed,  to  have  been  lent  in  equal  shares  by 
each  (j)  ;  if  this  were  the  case,  the  executor  or  adminis- 
trator of  any  one  of  the  parties  would,  on  his  decease, 
be  entitled  to  receive  his  share  (A).  In  order,  therefore, 
to  prevent  the  application  of  this  rule,  it  is  usual  to  de- 
clare, in  all  mortgages  by  deed  made  to  trustees,  that 
the  money  is  advanced  by  them  on  a  joint  account,  and 
that,  in  case  of  the  decease  of  any  of  them  in  the  life- 
time of  the  others,  the  receipts  of  the  survivors  or 
survivor  shall  be  an  effectual  discharge  for  the  whole 
of  the  money. 

4.  Mortgaged  lands  primarily  liable  for  the  debt. 
Formerly  the  mortgage  debt  was  payable  in  the  first 
place,  like  all  other  debts,  out  of  the  personal  estate  of 
the  mortgagor  (i).  As  in  equity  the  lands  are  only  a 
security  to  the  mortgagee,  in  case  the  mortgagor  should 
not  pay  him,  so  also  in  equity  the  lands  still  devolved 
as  the  real  estate  of  the  mortgagor,  subject  only  to  be 
resorted  to  for  payment  of  the  debt,  in  the  event  of  his 
personal  estate  being  insufficient  for  the  purpose.  But 
following  English  legislation  to  some  extent  (k)  it  has 
been  enacted  (I)  that  where  any  person  dies  seised  of 
or  entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments  which,  at  the  time  of  his  death,  are 
charged  with  the  payment  of  any  sum  of  money  by 

ig)  3  Atk.  734;    2  Ves.  sen.  182;  Malhew  v.  Blackmore,  I 

258;  3  Ves.jun.  631.  H.  &  N.   762;   Essay  on  Real 

(A)  Petty  V.  St?jtcardy  I  Ch.  Assets,  p.  27. 

Rep.  67  ;    1  Eq.  Cas.  Ab.  290 ;  (k)  17  &  18  Vic.  c.  118,  com- 

Vickers  v.  Cowelly  1  Beav.  529.  monly  called  Locke  King's  Act. 

(0  See  Yat€8  v.  Aston,  4  Q.B.  (0  Act  No.  17,  1898,  s.  109, 
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way  of  mortgage,  and  such  person  has  not  by  his  will 
or  deed  or  other  document  signified  any  contrary  or 
other  intention,  the  devisee  to  whom  such  land  or  here- 
ditaments are  devised  shall  not  be  entitled  to  have  the 
mortgage  debt  discharged  or  satisfied  out  of  the  personal 
estate,  or  any  other  real  estate  of  such  person,  but  the 
land  or  hereditaments  so  charged  shall,  as  between  the 
different  persons  claiming  through  or  under  the  de- 
ceased person,  be  primarily  liable  to  the  payment  of  the 
mortgage  debts  with  which  the  same  are  charged,  every 
part  thereof  according  to  its  value  bearing  a  propor- 
tionate part  of  the  mortgage  debts  charged  on  the  whole 
thereof.  Nothing  in  this  enactment,  however,  is  to 
affect  or  diminish  any  right  of  the  mortgagee  to  obtain 
full  payment  of  his  mortgage  debt,  either  out  of  the 
personal  estate  of  the  person  so  dying  as  aforesaid  or 
otherwise;  nor  the  right  of  any  person  claiming  under 
or  by  virtue  of  any  will,  deed,  or  document  made  before 
the  1st  day  of  January,  1856.  The  effect  of  these  enact- 
ments is  to  reverse  the  previous  rule,  and  make  it  now 
the  usual  one  in  the  administration  of  estates,  that  mort- 
gage debts  are  to  be  paid  out  of  the  real  estate  which  is 
subject  to  the  mortgage  (m).  An  equitable  mortgage 
by  deposit  is  within  this  rule  (n)  ;  so  is  a  vendor's 
lien  (o).  And  the  word  "  debts"  in  a  general  direction 
in  a  will  to  pay  debts  includes  mortgage  debts  (p). 

5.  Priority  of  municipal  rates.  By  the  Munici- 
palities Act  of  1867  (^),  and  the  amending  Act  of 
1892  (r)  all  unpaid  rates  were  made  a  charge  upon  the 

(m)  i/o«»v.i/o««,  19  N.S.WR.  N.S.W.R.,     Eq.     93;     Eno    v. 

Eq.  146,  151.  Tatham,   3   DeG.  J.  &  S.  443; 

(«)    Pembroke    v.    Fiiend^   1  Mcunvell  v.  Hyslop^  L,R.  4  Eq. 

J.  &  H.  132.  407. 

(o)     Brett    V.    Hamilton,    21  (g)  31  Vic.  No.  12,  s.  176. 

N.S.W.R.,  Eq.  84.  (r)  55  Vic.  No.  33,  s.  5. 

(p)     Watt    V.    Caldtoell,    21 
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property  nntil  payment  These  Acts  have  been  re- 
pealed and  consolidated  by  the  Mnnicipalities  Act,  1897, 
which  makes  a  like  provision  (<).  The  charge  thufl 
created  has  priority  over  any  mortgage  over  the  same 
property,  even  with  respect  to  rates  which  become  due 
after  the  date  of  such  mortgage  ;  but  the  municipality 
can  only  have  recourse,  in  respect  of  any  rate,  to  the 
particular  property  rated  (t).  The  Land  Tax  also  is, 
until  payment,  a  first  charge  upon  the  land  taxed,  in 
priority  to  all  mortgages,  charges,  liens,  rates,  and  en- 
cumbrances whatsoever  (u). 

(«)  Act  No.  23,  1897,  s.  164.  19  N.S.W.R.,  Bq.  230. 

(i)  In  re  Mercantile  dc.  Co.,  (u)  59  Vic  No.  15,  s.  64. 
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PART  IV. 

OP    TITLE. 

It  is  evident  that  the  acquisition  of  property  is  of 
little  benefit,  unless  accompanied  with  a  prospect  of 
retaining  it  without  interruption.  Without  a  good  title 
such  a  prospect  is  spoiled,  and  the  power  of  alienation 
greatly  hampered.  In  other  words  a  good  title  to  the 
land  is  an  essential  part  of  the  ownership  of  it.  This 
question  therefore  now  presents  itself  for  consideration, 
and  may  conveniently  be  discussed  under  three  head- 
ings, viz.,' the  general  law  or  old  system  of  conveyancing, 
the  Real  Property  Act,  and  the  Crown  Lands  Acts. 

I.  Title  under  the  fi^eneral  law,  or  old  system. 
In  ancient  times  conveyances  were  principally  made 
from  a  superior  to  an  inferior,  as  e,g,  from  the  great 
baron  to  his  retainer,  or  from  a  father  to  his  daughter 
on  her  marriage.  The  grantee  thus  became  the  tenant 
of  the  grantor  ;  and  if  any  consideration  were  given 
for  the  grant,  it  more  frequently  assumed  the  form  of 
an  annual  rent,  than  the  immediate  payment  of  a  large 
sum  of  money.  Under  these  circumstances  it  may 
readily  be  supposed,  that,  if  the  grantor  were  ready  to 
warrant  the  grantee  quiet  possession,  the  title  of  the 
former  to  make  the  grant  would  not  be  very  strictly 
investigated  ;  and  this  appears  to  have  been  the  actual 
practice ;  every  charter  or  deed  of  feoffment  usually 
ending  with  a  clause  of  warranty,  by  which  the  feoffor 
agreed  that  he  and  his  heirs  would  warrant,  acquit,  and 
for  ever  defend  the  feoffee  and  his  heirs  against  all 
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persons  (a).  Even  if  this  warranty  were  not  expressly 
inserted,  still  it  would  seem  that  the  word  ^ive,  used  in 
a  feoffment,  had  the  effect  of  an  implied  warranty  ;  but 
the  force  of  such  implied  warranty  was  confined  to  the 
feoffor  only,  exclusive  of  his  heirs,  whenever  a  feoff- 
ment was  made  of  lands  to  be  holden  of  the  chief  lord 
of  the  fee  (d).  Under  an  express  warranty,  the  feoffor, 
and  also  his  heirs,  were  bound,  not  only  to  give  up  all 
claim  to  the  lands  themselves,  but  also  to  give  to  the 
feoffee  or  his  heirs  other  lands  of  the  same  value,  in 
case  of  the  eviction  of  the  feoffee  or  his  heirs  by  any 
person  having  a  prior  title  (<?)  ;  and  this  warranty  was 
binding  on  the  heir  of  the  feoffor,  whether  he  derived 
any  lands  by  descent  from  the  feoffor  or  not  (<^J,  except 
only  in  the  case  of  the  warranty  commencing,  as  it  was 
said,  by  disseisin ;  that  is,  in  the  case  of  the  feoffor 
making  a  feoffment  with  warranty  of  lands  of  which 
he,  by  that  very  act  (c),  disseised  some  person  (/),  in 
which  case  it  was  too  palpable  a  hardship  to  make  the 
heir  answerable  for  the  misdeed  of  his  ancestor.  But, 
even  with  this  exception,  the  right  to  bind  the  heir  by 
warranty  was  found  to  confer  on  the  ancestor  too  great 
a  power.  Thus,  a  husband  whilst  tenant  by  the  curtesy 
of  his  deceased  wife's  lands  could,  by  making  a  feoff- 
ment of  such  lands  with  warranty,  deprive  his  son  of 
the  inheritance  ;  for,  the  eldest  son  of  the  marriage 
would  usually  be  heir  to  both  his  mother  and  his  father ; 
as  heir  to  his  mother  he  would  be  entitled  to  her  lands, 
but  as  heir  of  his  father  he  was  bound  by  his  warranty. 
This  particular  case  was  the  first  in  which  a  restraint 
was  applied  by  Parliament  to  the  effect  of  a  warranty, 

(a)    Bract,    lib.    2,    cap.    6,  (c)  Co.  Litt.  366a. 

fol.  17a  ;  see  Appendix  A.  (d)  Litt.  s.  712. 

ib)  4   Edw.   L  Stat.  3,  c.  6  ;  (c)  Litt.  s.  704  ;  Co.  Litt.  371a. 

2  Inst.  276  ;  Co.  Litt.  384a,  n.  (1).  (/)  Litt.  ss.  697-700. 
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it  having  been  enacted  (j)y  that  the  son  should  not  in 
such  a  case  be  barred  by  the  warranty  of  his  father, 
unless  any  heritage  descended  to  him  of  his  father's 
side,  and  then  he  was  to  be  barred  only  to  the  extent 
of  the  value  of  the  heritage  so  descended.  The  force  of 
a  warranty  was  afterwards  greatly  restrained  by  other 
statutes,  enacted  to  meet  other  cases  (h)  ;  and  the  clause 
of  warranty  having  long  been  disused  in  modern  con- 
veyancing, its  chief  force  and  effect  have  now  been 
removed  (t). 

Covenant  for  quiet  enjoyment  implied.  In  addi- 
tion to  an  express  warranty,  there  were  formerly  some 
words  used  in  conveyancing,  which  in  themselves  im- 
plie<I  a  covenant  for  quiet  enjoyment  ;  and  one  of  these 
words,  namely,  the  word  demise,  has  been  already  re- 
ferred to  as  still  retaining  this  power.  So,  as  we  bave 
seen,  the  word  ^ive  formerly  implied  a  personal  war- 
ranty ;  and  the  word  ^rant  was  supposed  to  have  implied 
a  warranty,  unless  followed  by  an  express  covenant  im- 
posing on  the  grantor  a  less  liability  (j).  An  exchange^ 
2Lnd  B.  partition  between  co-parceners  also  imply  a  mutual 
right  of  re-entry,  on  the  eviction  of  either  of  the  parties 
from  the  lands  exchanged  or  partitioned  (A;). 

Modern  substitute  for  warranty.  The  absence  of 
a  warranty  is  principally  supplied  in  modern  times  by 
requiring  from  the  vendor  both  sl  proof  of  his  title  and 
a  guarantee  therefor  by  means  of  covenants. 

1.  Proof  of  title.  This  is  furnished  by  means  of  an 
abstract  of  title.  For,  in  every  contract  in  general  terms 
for  the  sale,  of  real  estate  an  agreement  to  make  a  good 

(o)  6  Edw.  I.  c.  3.  (0  8  Wm.  IV.  No.  3,  adopting 

(A)  Stat.  De  donis,  13  Edw.  I.  3  &  4  Wm.  IV.  c.  27,  s.  39. 

c.  1,  as  construed  by  the  judges;  (j)  8ee  Co.  Litt.  384. 

see    Co.     Lilt.     373b,     n.    (2)  ;  {Ic)    Bustard's   Case,   4    Hep. 

Vaughan,  375  ;  stat.  11  Hen.VII.  121a. 

c.  20  ;  4  &  5  Anne,  c.  16,  s.  21. 
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title  is  always  implied  (/).  Every  vendor  of  land  is 
therefore,  unless  by  express  stipulation  he  has  relieved 
himself  of  the  liability  (f»),  bound  to  deliver  at  his  own 
expense  (n)  to  the  purchaser  a  document  which  shall 
give  with  sufficient  clearness  and  sufficient  fulness 
(1)  the  effect  of  every  deed,  will,  or  other  instrument 
which  has  been  executed,  with  respect  to  the  land  in 
question,  during  the  period  for  which  title  has  to  be 
shown,  and  (2)  a  statement  of  every  birth,  marriage, 
death,  bankruptcy,  or  other  event  materially  affecting 
the  devolution  of  the  property  (o).  This  document, 
which  is  called  an  abstract  of  title,  is  intended  to  show 
how  the  title  can  be  made  out,  and  what  evidence  can 
be  produced  to  prove  it  (p).  It  should  therefore  com- 
mence with  a  good  roo^  of  title  (g^),  which  is  usually 
some  document  of  the  requisite  age  dealing  with  the 
entire  legal  and  equitable  estates  in  the  property  (r)  ; 
and  it  should  omit  no  subsequent  material  document 
or  event  («).  Delivery  of  the  abstract  of  title  should  be 
made  within  a  reasonable  time,  and  is  a  condition  pre- 
cedent to  the  vendor's  right  to  sue  for  the  purchase 
money  (t).  When  it  has  been  delivered  the  vendor  is 
bound  to  verify  it  in  every  particular  by  giving  the 
purchaser  an  opportunity  of  examining  it  with  the 
original  deeds  or  other  documents  and  with  the  pro- 
bates or  office  copies  of  the  wills ;  as  well  as  by 
furnishing   evidence  of  the    various  events  referred 


(0  Sugd.  16, 337,  427  ;  Doe  d.  (o)    Sugd.    405    sqq. ;    Dart. 

Grat/  V.  Stanton,   1   M.   &  W.  279  sqq. 

701;  Souter V.Drake, 5 M.Si Ad.  (p)  help  v.  Scott,  11  S.C.R. 

992  ;  Ellis  v.  Rogers,  29  Ch.  D.  272,  293. 

661, 670;  IJely  v.  Scott,  11  S.C.R.  {q)  Sugd.  405. 

272,  290.  (r)  Dart.,  295,  296. 

(m)  MacKay  v.  Mannell,  17  («)  Saddington  v.  Farmer,  7 

N.S.W.R.,  Eq.  166.  S.C.R.  192. 

(ft)  Sugd.  406 ;  Exp.  Harper,  (0    Cooper    v.    GilUes,     11 

8  N.8.W.R.  167.  N.S.W.R.  396. 
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to  (tt).  The  expense  of  this  examination  must  be  borne 
by  the  purchaser  (v).  Should  the  vendor  wish  to  lessen 
the  extent  to  which  he  must  verify  the  abstract,  or 
shorten  the  period  for  which  he  must  deduce  title,  he 
may  do  so  by  means  of  conditions  of  sale  (w). 

The  period  for  which  a  good  title  is  required  to  be 
shown  is  sisty  if  ears  (d?),  or  from  the  Crown  Grant. 
Even  on  a  purchase  of  leasehold  property,  the  purchaser 
is  in  strictness  entitled  to  a  sixty  years'  title  (y)  ;  that 
is,  supposing  that  the  lease  has  been  granted  within 
sixty  years  previous,  so  much  of  the  title  of  the  lessor 
must  be  produced  as,  with  the  title  to  the  term  since  its 
commencement,  will  make  up  the  full  period  of  sixty 
years.  If  the  lease  be  more  than  sixty  years  old,  and 
there  be  no  condition  protecting  the  vendor  against  the 
production  of  deeds,  he  is  bound  to  produce  the  lease 
or  account  for  its  absence  and  give  evidence  of  the 
whole  of  its  contents  (ar)  ;  but  intermediate  assignments 
upwards  of  sixty  years  old  need  not  be  produced.  The 
origin  of  the  rule  as  to  a  sixty  years  title  is  not 
easily  accounted  for.  It  is  true,  that  by  a  statute  of 
Henry  VIII.  (a),  the  time  within  which  a  writ  of  right 
(a  proceeding  now  abolished  (h)  )  might  be  brought  for 
the  recovery  of  lands  was  limited  to  sixty  years,  and 
some  have  thought  that  this  gave  rise  to  the  rule.  But 
still  uninterrupted  possession  for  sixty  years  did  not 
necessarily  create  a  title  ;  for,  in  the  case  of  remainders 


(m)    Sugd.  411    sqq.  ;    Dart..  S.R.,  Eq.  165. 

310  sqq.  {y)  Pun^s  v.  Rayer,  9  Price, 

(t?)  Sugd.  406  ;  Dart..  156.  488  ;  Souter  v.  Drake,  5  B.  &  Ad. 

{w)   Heli/y.  Scott,  11  S.C.R.  992. 

272;    MacKay  v.  Mannell,  17  (2)   Frend  v.  Buckley,   L.R. 

N.S.W.R..  Eq.  166.  6  Q.B.  213. 

(x)  Cofvper  V.  Emery,  1  Phill.  (a)  32  Hen.  VIII.  c.  2  ;  3  Bl. 

388 ;      See     v.    Reynolds,     11  Com.  196. 

N.S.W.R.,  Eq.  219  ;   In  re  Hot-  (6)  3  &  4  Wm.  IV.  c.  27,  s.  36. 
dem  d   Whelan's  Contract^    1 
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after  estates  for  life  or  in  tail,  this  statute  would  not 
prevent  the  recovery  of  lands  long  after  the  period  of 
sixty  years  had  elapsed,  it  being  evident  that  the  right 
of  the  remainderman  to  the  possession  of  the  lands 
would  not  accrue  until  the  determination  of  the  par- 
ticular estate.  A  remainder  after  an  estate  tail  may, 
however,  be  barred  by  the  proper  means ;  but  a  re- 
mainder after  a  mere  life  estate  cannot.  Another 
reason  given  for  the  rule  is  that  it  corresponds  with  the 
ordinary  duration  of  human  life  (r)  ;  and  this,  even  if 
it  be  not  the  origin  of  the  rule,  is  at  least  a  good  reason 
for  its  continuance.  For  so  long  as  the  law  permits  of 
vested  remainders  after  estates  for  life,  and  forbids  the 
tenant  for  life  by  any  act  to  destroy  such  remainders, 
so  long  must  it  be  necessary  to  carry  the  title  back  to 
such  a  point  as  will  afford  a  reasonable  presumption 
that  the  first  person  mentioned  as  having  conveyed  the 
property  was  not  a  tenant  for  life  merely,  but  a  tenant 
in  fee  simple  (J). 

2.  Covenants  for  title.  In  addition  Ui  proof  of  title 
a  purchaser  also  requires  covenants  as  a  guarantee  of 
indemnity  by  the  vendor  in  case  the  title  should  turn 
out  to  be  defective.  These  covenants  for  title,  unlike 
the  simple  clause  of  warranty  in  ancient  days,  are  five 
in  number,  viz.,  firsts  that  the  vendor  is  seised  in  fee 
simple  ;  nexi^  that  he  has  good  right  to  convey  the 
lands  ;  thirds  that  they  shall  be  quietly  enjoyed  ;  fourth, 
that  they  are  free  from  incumbrances  (e) ;  aiid  last, 
that  the  vendor  and  his  heirs  will  make  any  further 
assurance  for  the  conveyance  of  the  premises  which 


(,c)  Cooper  v.  Emery,  1  Phill.  (c)  A  lease  granted  by  vendor 

388,  389.  prior  to  sale  is  a  breach  of  this 

id)  See  Mr.  Brodie's  opinion,  covenant ;    Floyd    v.    Stewai'L 

1    Hayes's    Conv.    664  ;    Sugd.  1  N.S.W.R.  61. 
Ch.  X.  sect.  I. 


Digitized  by 


Google 


PART  IV.— OF  TITLE.  507 

may  reasonably  be  required.  The  first,  however,  is 
now  usually  omitted,  the  second  being  evidently  quite 
sufficient  without  it.  These  covenants  for  title  vary  in 
comprehensiveness,  according  to  the  circumstances  of 
the  case.  A  vendor  never  gives  absolute  covenants  for 
the  title  to  the  lands  he  sells,  but  always  limits  his  re- 
sponsibility to  the  acts  of  those  who  have  been  in  pos- 
session sinc^  the  last  sale  of  the  estate  ;  so  that  if  the 
land  should  have  been  purchased  by  his  father,  and  so 
have  come  to  the  vendor,  the  covenants  will  extend 
only  to  the  acts  of  his  father  and  himself  (f)  ;  but  if 
the  vendor  should  himself  have  purchased  the  lands, 
he  will  covenant  only  as  to  his  own  acts  (y),  and  the 
purchaser  must  ascertain  by  an  examination  of  the  pre- 
vious title,  that  the  vendor  purchased  what  he  may 
properly  re-sell.  A  mortgagor,  on  the  other  hand, 
always  gives  absolute  covenants  for  title;  for  those 
who  lend  money  are  accustomed  to  require  every  pos- 
sible security  for  its  repayment ;  and,  notwithstanding 
these  absolute  covenants,  the  title  is  investigated  on 
every  mortgage,  with  equal,  and  indeed  with  greater 
strictness  than  on  a  purchase.  When  a  sale  is  made  by 
trustees,  who  have  no  beneficial  interest  in  the  property 
themselves,  they  merely  covenant  that  they  have  re- 
spectively done  no  act  to  encumber  the  premises  (A). 
If  the  money  is  to  be  paid  over  to  A  or  B,  or  any  per- 
sons in  fixed  amounts,  the  persons  who  take  the  money 
are  expected  to  covenant  for  the  title  ;  but,  if  the 
money  belongs  to  infants,  or  other  persons  who  cannot 
covenant,  or  is  to  be  applied  in  payment  of  debts,  or 
for  any  similar  purpose,  the  purchaser  must  rely  for  the 


(/)  Sugd.  V.  &  p.  674.  (h)  Sugd.  V.  &  P.  576  ;  Dart. 

(a)  Ante,  p.  219;  Appendix  C;       V.  &  P.  560. 
Dart.  V.  &  P.  646  (6th  ed.). 
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secnrity  of  the  title  solely  on  the  accuracy  of  his  own 

investigation  (*).. 

'   3.   Concurrence  of  the  parties  interested.    The 

abstract  of  title  will  of  coarse  disclose  the  names  of  all 
parties  who,  besides  the  vendor,  may  be  interested  in 
the  lands ;  and  the  concurrence  of  these  must  be  ob- 
tained by  him,  in  order  that  an  unencumbered  estate 
in  fee  simple  may  be  conveyed  to  the  purchaser.  Thus, 
if  the  lands  be  in  mortgage,  the  mortgagee  must  be  paid 
off  out  of  the  purchase-money,  and  must  join  to  relin- 
quish his  security  and  convey  the  legal  estate.  If  a 
widow  be  entitled  to  dower  out  of  the  lands  she  must 
release  her  right.  When  lands  were  sold  by  trustees, 
and  the  money  was  directed  to  be  paid  over  by  them 
to  certain  given  persons,  it  was  formerly  obligatory  on 
the  purchaser  to  see  that  such  persons  were  actually 
paid  the  money  to  which  they  were  entitled,  unless  it 
was  expressly  provided  by  the  instrument  creating  the 
trust,  that  the  receipt  of  the  trustees  alone  should  be  an 
effectual  discharge  (j).  The  duty  thus  imposed  being 
often  exceedingly  inconvenient,  and  tending  greatly  to 
prejudice  a  sale,  a  declaration,  that  the  receipt  of  the 
trustees  should  be  an  effectual  discharge,  was  usually 
inserted,  as  a  common  form,  in  all  settlements  and  trust 
deeds.  And  by  the  Titles  to  Land  Act  of  1858  it  was 
enacted,  and  has  since  been  re-enacted  (k),  that  all  per- 
sons paying  money  to  trustees  entitled  to  receive  the 
same  shall  be  exonerated  from  liability  in  respect  of  the 
non-application  or  mis-application  of  such  money  unless 
such  liability  was  expressly  retained  or  imposed  by  the 
instrument  creating  the  trust ;  but  nothing  in  this  enact- 
ment is  to  protect  any  person  colluding  with  any  trustee 

(0  Sugd.  ut  sup.;  Dart.  V.  &  (J)  Sugd.  657,  658. 

P.  553.  (^')  Act  No.  4, 1898,  s.  64. 
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in  a  fraud  or  breach  of  trust,  or  any  person  claiming 
under  him,  unless  such  last-mentioned  person  be  a  pur- 
chaser or  mortgagee  for  valuable  consideration,  and 
without  notice  of  the  fraud  or  breach  of  trust. 

4.  Statutes  of  Limitation.  Supposing,  however, 
that  through  carelessness  in  investigating  a  title,  or 
from  any  other  cause,  a  man  should  happen  to  become 
possessed  of  lands  to  which  some  other  person  is  right- 
fully entitled  ;  in  this  case  it  is  evidently  desirable 
that  the  person  so  rightfully  entitled  to  the  lands  should 
be  limited  in  the  time  during  which  he  may  bring  an 
action  to  recover  them.  To  deprive  a  man  of  that 
which  he  has  long  enjoyed,  and  still  expects  to  enjoy, 
will  be  generally  doing  more  harm  than  can  arise  from 
forbidding  the  agitation,  by  the  person  rightfully  en- 
titled, of  claims  which  have  long  lain  dormant  through 
his  ignorance  or  negligence  as  to  his  rights.  Various 
Acts  for  the  limitation  of  actions  and  suits  relating  to 
real  property  have  accordingly  been  passed  at  different 
times  in  England  (I).  By  a  statute  of  the  reign  of 
(Jeorge  III.  (m)  passed  in  the  year  1769,  the  rights  of 
the  Crown  in  all  lands  and  hereditaments  are  barred 
after  the  lapse  of  sixty  years  of  continuous  adverse 
possession  («).  In  the  case  of  The  King  v.  Steel  (o),  in 
the  year  1834,  when  the  colony  was  only  46  years  old, 
it  was  at  least  assumed,  even  if  not  expressly  decided, 
that  this  statute  was  in  force  in  New  South  Wales.  In 
1849,  and  in  1864,  cases  were  decided  on  the  like  as- 
sumption (/?).  Again,  in  1889,  it  was  decided,  on  the 
like  assumption,  that  60  years  possessory  title  is  good 

(n  3  Bl.  Com.  196,  306,  307  ;  145. 

21  Jac.   I.  c.   16  ;    Sugd.    475 ;  (o)  1  Legge,  65. 

Dart.  376.  (p)    See  Doe   d.    Wilson   v. 

(m)  9  Geo.  III.  c.  16.  Terry,  2  S.C.R.  App.  1 ;  Attor- 

(n)  Attorney-General  v.   Mil-  ney  -  General    v.    Robinson^    3 

son,  12  N.S.W.R.  121  ;  16  ibid.,  S.C.R.  23. 
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as  against  the  Crown  (g).  Lastly,  in  1891,  in  the  case 
of  the  Attorney- General  v.  MiUon  (r),  it  was  assumed 
all  throngh  the  argument  that  the  statute  was  in  force, 
and  the  decision  of  the  Court  turned  upon  its  construc- 
tion. In  1895,  however,  this  general  assumption  was 
attacked,  in  the  case  of  the  Attorney- General  v.  Love(i), 
but  it  was  then  expressly  decided,  both  in  the  Supreme 
Court  and  in  the  Privy  Council,  that  this  Act,  which  is 
commonly  known  as  the  Nullum  Tempus  Act,  is  in  force 
in  New  South  Wales. 

With  respect  to  limitations  between  subject  and  sub- 
ject, the  statute  now  in  force  is  an  Imperial  one  (t), 
which  was  adopted  by  local  legislation  (u),  and  thereby 
made  to  take  effect  in  New  South  Wales  from  and  after 
the  1st  day  of  August,  1837  (©).  By  this  Act,  no  person 
can  bring  an  action  for  the  recovery  of  land  but  within 
twenty  years  next  after  the  time  at  which  the  right  to 
bring  such  action  shall  have  first  accrued  to  him,  or  to 
some  person  through  whom  he  claims  (w)  ;  and,  as  to 
estates  in  reversion  or  remainder,  or  other  future  estatea, 
the  right  shall  be  deemed  to  have  first  accrued  at  the 
time  at  which  any  such  estate  became  an  estate  in  pos- 
session (x).  But  a  written  acknowledgment  of  the  title 
of  the  person  entitled,  given  to  him  or  his  agent,  signed 
by  the  person  in  possession,  will  extend  the  time  of 
claim  to  twenty  years  from  such  acknowledgment  (y). 
If,  however,  when  the  right  to  bring  an  action  first 


(q)  In  re  Rogers  &  Broughtofty  See  Nepean  v.  Doe,  2  M.  &  W. 

10  N.S.W.R.  179.  894  ;  Wilshire  v.  Ford,  2  Legge, 

(r)     12    N.S.W:R.,    121;     16  861;  Lang  v.  Evans,  2  Legge, 

N.S.W.R.  145.  889. 

(«)    17    N.S.W.R.,     16;     19  (^x)  s.  S ;  see  Doe  d.  Johnson 

N.S.W.R.  205.  V.  Liversedge.  11  M.  &  W.  517  ; 

(0  3  &  4  Wm.  IV.  c.  27.  Nicholson  v.  Healy,  2   Legge, 

(m)  8  Wm.  IV.  No.  3.  1081. 

(v)  s.  2.  (y)  s.  14  ;   sec  Doe  d.  Curzon 

(w)  3  &  4  Wm.  IV.  c.  27,  s.  2.  v  Edmonds,  6  M.  &  W.  295. 
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accmes,  the  person  entitled  shonld  be  under  disability 
to  sue  by  reason  of  infancy,  coverture  (if  a  woman), 
idiocy,  lunacy,  unsoundness  of  mind,  or  absence  beyond 
seas  («),  ten  years  are  allowed  from  the  time  when  the 
person  entitled  shall  have  ceased  to  be  under  any  disa- 
bility, or  shall  have  died,  notwithstanding  the  period 
of  twenty  years  above-mentioned  may  have  expired  (a), 
yet  so  that  the  whole  period  do  not,  including  the  time 
of  disability,  exceed  forty  years  {b) ;  and  no  further 
time  is  allowed  on  account  of  the  disability  of  any  other 
person  than  the  one  to  whom  the  right  of  action  first 
accrues  (e).  The  period  of  limitation  does  not  com- 
mence until  there  has  been  an  entry  adverse  to  the 
owner  by  some  person  (J)  ;  and  the  possession  must 
have  been  assumed,  not  merely  for  a  temporary  pur- 
pose (tf),  but  with  the  intention  of  holding  dominion 
over  the  land  and  excluding  the  real  owner  (/).  It 
must  not  be  inferred,  however,  as  was  formerly  held  (j), 
that  nothing  will  stop  the  statute  running  when  once  it 
has  begun  to  run,  and  that  in  twenty  years  from  that 
first  adverse  entry  the  title  of  the  true  owner  will  be 
barred,  unless  he  has  in  the  meantime  asserted  his 
ownership.  For,  where  a  person  enters  on  the  lands  of 
another  and  holds  possession  for  a  time,  and  then, 
without  having  acquired  title  under  the  statute,  aban- 
dons possession,  the  rightful  owner  is,  on  the  abandon- 
ment, in  the  same  position  in  all  respects  as  he  was 


(z)    Devine   v.    Holloioay,    2  (d)  Wilshire  v.  Ford^  2  Legge. 

Legge,  1102  ;  Bogan  v.  Hand,  851. 

14   Moo.   P.C.,  310 ;    2   Leg^e,  (e)  McGeary  v.  Brodziak,  3 

1244;    White  v.  McDonald,   11  N.S.W.R.  124. 

S.C.R.,  332.  (/)  Lang  v.  Bain,  Kn.  264, 

(a)  s.  16  ;  see  Borrows  v.  EU  266. 

lison,  L.R.  6  Exch.  128.  (^)  Lana  v.    Bain,    Kn.  28, 

{h)  s.  17.  264 ;    Jenkins    v.    Jenkins,    3 

(c)  s.  18.  N.S.W.R.  35,  40 ;   Trustees  d;c. 

Co.  V.  ShoH.  7  N.S.W.R.  23. 
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before  the  intrnsion  took  place.  The  possession  of  the 
intruder,  ineffectual  for  the  purpose  of  transferring 
title,  ceases  upon  its  abandonment  to  be  effectual  for 
any  purpose  (A).  Hence  the  periods  of  possession  by 
different  independent  trespassers  cannot  be  added  to- 
gether in  order  to  make  out  a  possessory  title  against 
the  legal  owner  (»).  When  any  land  or  rent  is  vested 
in  a  trustee  upon  any  express  trust,  the  right  of  the 
cestui  que  trust,  or  any  party  claiming  through  him  to 
bring  a  suit  against  the  trustee,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  is  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which 
such  land  or  rent  shall  have  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration,  and  shall  then  be 
deemed  to  have  accrued  ,only  as  against  such  purchaser 
and  any  person  claiming  through  him  {j) ;  but  the 
claim  of  the  cestuis  que  trust  themselves  are  not  barred 
by  the  statute  {k).  The  Act  further  provides  (I),  that 
in  every  case  of  a  concealed  fraud,  the  right  of  any 
person  to  bring  a  suit  in  Equity  for  the  recovery  of  any 
land  or  rent,  of  which  he,  or  any  person  through  whom 
he  claims,  may  have  been  deprived  by  such  fraud,  shall 
be  deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  fraud  shall  be,  or  with  reasonable 
diligence  might  have  been  (f»),  first  known  or  dis- 
covered ;  provided  that  nothing  in   that  clause  shall 

(K)  Trustees  dtc.  Co.  v.  Short,  Dolman^  2  DeG.  M.  &.  G.  592  ; 

9  N.S.W.R.  409  ;  13  A  C.  793.  S7tow  v.  Booth,  2  K.  &  J.  132, 

(0  Soiling  V.  Broughtoii,   12  affirmed  8  DeG.  M.  &  G.  69. 

N.S.W.R.  189  ;  14  N.S.W.R.  412;  {k)  Nortonv. Hughes,  bS,C.R. 

Re  Winter,  14   N.S.W.R.  389;  Kq.  23;  see,  also,  Wenticorth  v. 

and  see   Haimett    v.   Green,    4  Gumer,  2  S.C.R.  Eq.  106, 

N.S.W.R.  292.     See,  however,  (0  s.  26  ;   Sturgis  v.  3forse, 

observations    of   Kay,    L.J..  in  24  Beav.  541  ;  affirmed  3  DeG. 

Willis    V.    Earl    Howe   (1893),  &  J.  1. 

2  Ch.,  at  pp.  563,  554.  (m)  Chetham  v.  Hoare,  L.R.. 

{f)   s.  26 ;    Commissioners  of  9  Eq.  571  ;  Willis  v.  Earl  Hotoe, 

Chantable   Donatimis    v.    Wy-  (1893),  2  Ch.  646. 
brants,  2  J.  &  L.,  182  ;  Cox  v. 
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enable  any  owner  of  lands  or  rents  to  have  a  suit  in 
Equity  for  the  recovery  thereof,  or  for  setting  aside  any 
conveyance  thereof  on  account  of  fraud,  against  any 
bond  fide  purchaser  for  valuable  consideration,  who  has 
not  assisted  in  the  commission  of  such  fraud,  and  who 
at  the  time  he  made  the  purchase  did  not  know  and  had 
no  reason  to  believe  that  any  such  fraud  had  been  com- 
mitted (n).  And  nothing  in  the  Act  contained  shall  be 
deemed  to  interfere  with  any  rule  or  jurisdiction  of 
Courts  of  Equity  in  refusing  relief,  on  the  ground  of 
acquiescence  or  otherwise,  to  any  person  whose  right  to 
bring  a  suit  may  not  be  barred  by  virtue  of  that  Act  (o). 
The  provisions  of  the  Act  with  regard  to  mortgagor 
and  mortgagee  have  been  already  noticed  in  the  chapter 
on  mortgage.  It  is  also  enacted  (/)  that  money  secured 
by  mortgage  or  judgment  or  otherwise  charged  upon 
land,  and  also  legacies  and  claims  to  estates  of  persons 
dying  intestate  {q)  are  to  be  deemed  satisfied  at  the  end 
of  twenty  years,  if  no  interest  should  be  paid,  or  written 
acknowledgment  given  in  the  meantime.  The  right  to 
rents,  whether  rents  service  or  rents  charge,  is  subject 
to  the  same  period  of  limitation  as  the  right  to  land  (r). 
And  in  every  case  where  the  period  limited  by  the  Act 
is  determined,  the  right  of  the  person  who  might  have 
brought  any  action  or  suit  for  the  recovery  of  the  land 
or  rent  in  question  within  the  period,  is  extinguished  («). 
Prescription.  The  title  to  incorporeal  rights  depends 
upon  grant.  In  England  in  1828  a  title  to  such  a  right 
might  also  be  derived  from  immemorial  user,  the  time 
of  legal  memory  being  fixed  at  the  beginning  of  the 

(«)  Vane  v.  Vane,  L.R.,  8  Ch.  Duhe,  9  Sim.  567. 
383.  {q)  26  Vic.  No.  12,  s.  36. 

(o)  3  &  4  Wm.  IV.  c.  27,  s.  27.  (r)  3  &  4  Wm.  IV.  c.  27,  s.  1. 

(p)  s.  40.     This  section   ex-  («)  s.  34  ;  Scott  v.  Nixon,  3 

tends  to  legacies  payable  out  of  Dr.  &  War.  388  ;  De  Beauvoirv, 

personal    estate  ;    Sheppard  v.  Oioen,  5  Ex.  Rep.  166, 
GG 
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reign  of  King  Richard  I.  (t)  ;  though  proof  of  a  user  as 
of  right,  for  twenty  years  or  upwards,  was  considered 
to  afford  a  presumption  of  immemorial  enjoyment  («). 
This  presumption  might,  however,  be  effectually  re- 
butted by  proof  that  the  enjoyment  had  in  fact  com- 
menced within  the  time  of  legal  memory  (p)  ;  in  which 
case  the  enjoyment  for  centuries  would  go  for  nothing. 
This  law,  however,  did  not  take  effect  in  New  South 
Wales  ;  for  there  is  not  here  any  such  thing  as  immemo- 
rial usage  (w).  There  can  therefore  be  no  title  by  pre- 
scription on  this  ground  (x).  The  Prescription  Act  of 
England  (y)  is  not  in  force  here,  and  there  is  no  local 
statute  giving  such  a  mode  of  title  (z).  It  seems,  how- 
ever, that  the  fiction  of  a  lost  grant  may  be  resorted  to, 
and  that  under  some  circumstances  the  existence  of 
such  an  instrument  may  be  presumed  ;  as  ^.y.  where 
there  has  been  uninterrupted  user  of  a  road  for  upwards 
of  twenty  years  ;  but  no  such  presumption  can  be  made 
against  the  Crown  in  respect  of  a  right  of  way  (a). 

5.  Title  Deeds.  On  any  sale  or  mortgage  of  lands, 
all  the  title  deeds  in  the  hands  of  the  vendor  or  mort- 
gagor, which  relate  exclusively  to  the  property  sold  or 
mortgaged,  are  handed  over  to  the  purchaser  or  mort- 
gagee. The  possession  of  the  deeds  is  of  the  greatest 
importance.  For,  if  the  deeds  were  not  required  to  be 
delivered,  the  property  might  be  sold  or  mortgaged  over 
and  over  again  to  different  persons.  Hence  the  fact 
that  the  deeds  are  in  the  possession  of  the  vendor  is  one 

(0  2  Bl.  Com.  31,  263.  (y)  2  &  3  Wm.  IV.  c.  71. 

(w)  Rex  V.  Jolliffe,  2  B.  &  C,  (z^  Vickery  v.  Marr,  5  S.C.R. 

54  ;  2  Wms.  Saund.  175a  et  seq.  202,  206. 

(t;)    See    Jenkins  v.  Hai-vey^  (a)  4  S.C.R.  Eq.  74  ;  Law$on 

1  Cr.  M.  &  R.  894.  v.  Weston,  1  Legj?e,  666 ;  Mnni- 

{w)  Vickery  V.  MarVyi  S.CR.  cipality  of  Waterloo  v.  Uinch- 

Eq.  66,  69.  cUffe,  5   S.C.R.  273  ;    Tum^  v. 

(a-)   Stephens  v.   McClmig,    4  Walsh,  1  N.S.W.R.,  83 ;  6  A.C. 

8.C.R.,  Eq.  71.  636  ;  46  Vic.  No.  16. 
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strong  guarantee  to  a  purchaser  that  the  lands  he  con- 
tracts to  purchase  have  not  been  mortgaged.  But  there 
are  certain  circumstances  in  which  the  possession  of 
the  deeds  can  afford  no  security.  Thus,  the  possession 
of  the  deeds  is  no  safeguard  against  an  annuity  or  rent- 
charge  or  municipal  rate  (b)  payable  out  of  the  lands  ; 
for  the  grantee  of  such  charges  has  no  right  to  the 
deeds.  So,  the  possession  of  the  deeds,  showing  the 
conveyance  to  the  vendor  of  an  estate  in  fee  simple,  is 
no  guarantee  that  the  vendor  is  not  now  actually  seised 
only  of  a  life  estate  ;  for,  he  may  very  possibly  have 
married  since  he  acquired  the  property  ;  and  on  his 
marriage  have  settled  the  lands  on  himself  for  his  life, 
with  remainder  to  his  children.  Being  then  tenant  for 
life,  he  will,  like  every  other  tenant  for  life,  be  entitled 
to  the  custody  of  the  deeds  (<?)  ;  and,  if  he  should  be 
fraudulent  enough  to  suppress  the  settlement,  he  might 
make  a  conveyance  from  himself,  as  though  seised  in 
fee,  deducing  a  good  title,  and  handing  over  the  deeds  ; 
but  the  purchaser,  having  actually  acquired  by  his  pur- 
chase nothing  more  than  the  life  interest  of  the  vendor, 
would  on  the  decease  of  the  vendor  be  liable  to  be 
turned  out  of  possession  by  the  children,  unless  per- 
haps he  had  succeeded  in  getting  his  purchase  registered 
before  any  registration  of  the  settlement ;  for,  as  mar- 
riage is  a  valuable  consideration,  a  settlement  then  made 
cannot  be  set  aside  by  a  subsequent  sale  made  by  the 
settlor. 

(1.)  Attested  copies.  Where  the  title  deeds  relate 
to  other  property,  and  consequently  cannot  be  delivered 
over  to  the  purchaser,  he  is  entitled  to  attested  copies, 
at  the  expense  of  the  vendor,  of  such  of  them  as  are  not 

(&)  Knight  v.  Municipality  of      19  N.S.W.R.  Eq.  230. 
Rockdale,  20  N.S.W.R.  Eq.  32  ;  (c)  Sugd.  445  n. ;  Leathes  v. 

Re   Mercantile    Building    Co.,      Xea^c»,  L,R.  5  CD.  221 . 
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enrolled  in  any  coart  of  record  {d)  ;  bnt  as  the  expense 
thus  incurred  is  nsnally  great,  it  is  in  general  thrown  on 
the  purchaser  by  express  stipulation  in  the  contract  {e). 
(2.)  Covenant  to  produce.  The  purchaser  is  also 
entitled  to  a  covenant  for  the  production  of  the  title- 
deeds,  whenever  required  in  support  of  his  title  ;  and 
the  expense  of  this  covenant  will  fall  on  the  vendor, 
unless  thrown  on  the  purchaser  by  express  stipula- 
tion (/).  But  by  the  Titles  to  Land  Act  of  1858  for- 
merly, and  later  by  the  Conveyancing  Act  it  was  pro- 
vided that  a  covenant  or  undertaking,  whether  now  or 
hereafter  entered  into,  to  produce  to  any  purchaser, 
lessee,  or  mortgagee  of  land,  or  his  assigns,  any  deed  of 
or  relating  to  such  land,  shall  be  satisfied  by  a  deposit 
of  the  deed  permanently  in  the  office  of  the  Registrar- 
General,  who  shall  give  a  receipt  for  and  keep  in  his 
office  a  list  of  all  deeds  so  deposited,  and  shall  permit 
any  person,  on  payment  of  the  proper  fees,  to  inspect 
and  obtain  copies  of  every  such  deed  (j).  The  covenant 
for  the  production  of  the  deeds  will  run,  as  it  is  said, 
with  the  land  ;  that  is,  the  benefit  of  such  a  covenant 
will  belong  to  every  legal  owner  of  the  land  sold  for 
the  time  being  ;  and  the  better  opinion  is,  that  the 
obligation  to  perform  the  covenant  will  also  be  binding 
on  every  legal  owner  of  the  land,  in  respect  of  which 
the  deeds  have  been  retained  (A).  Accordingly,  when 
a  purchase  is  made  without  delivery  of  the  title-deeds, 
the  only  deeds  that  can  accompany  the  land  sold  are 
the  actual  conveyance  of  the  land  to  the  purchaser,  and 
the  deed  of  covenant  to  produce  the  former  title-deeds. 
On  a  future  sale,  therefore,  these  deeds  will  be  delivered 

{d)  Sugd.  446,  447  ;  Dar  .  673  (/)  Sugd.  450 ;  Dart.  654  et 

sqq.  scq.;  677. 

(e)  See  McKay  v.   Maymell,  (a)  Act  No.  17, 1898,  s.  118. 

17  N.S.W.R.,  Eq.  166.  (/i)  Sugd.  453  ;  Dart.  556. 
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to  the  new  purchaser ;  and  the  covenant,  running  with 
the  land,  will  enable  him  at  any  time  to  obtain  produc- 
tion of  the  former  deeds  to  which  the  covenant  relates. 

(3.)  Insufficient  descriptions  in  Grants.  In  the 
early  Crown  Grants  the  description  of  the  land  granted 
was  frequently  so  very  vague  that  the  validity  of  the 
Grant  might  be  attacked  on  the  ground  of  uncertainty. 
Illustration  of  this  will  be  found  in  the  Appendix  (i). 
For  remedy  it  was  enacted  in  1858  and  is  still  law  (J) 
that  no  Crown  Grant  of  land  issued  previously  to  the 
first  day  of  July,  1858,  and  no  deed  in  which  the 
description  of  the  land  corresponds  with  that  contained 
in  such  grant  shall  be  void  for  want  of  certainty  in  such 
description  in  any  case  where  the  Governor  has,  since 
the  said  date,  by  an  instrument  in  writing  under  his 
hand  and  the  seal  of  the  colony,  described,  or  shall 
hereafter  by  a  similar  instrument  describe,  with  suffi- 
cient certainty  the  land  intended  to  have  been  comprised 
in  such  Grant ;  but  in  every  such  case  the  land  so  de- 
scribed as  last  aforesaid  shall  be  taken  to  be  the  land 
described  in  the  Grant  and  in  every  such  deed  as 
aforesaid. 

Provision  has  also  been  made  for  correcting  in  respect 
of  any  Crown  Grant  issued  previously  to  the  1st  January, 
1863,  any  misnomer  of  the  grantee,  or  misdescription  of 
the  land  granted  (k). 

Every  such  instrument  must  be  enrolled  in  the  office 
for  the  registration  of  deeds,  and  proof  of  enrolment  is 
sufficient  without  showing  compliance  with  any  other 
provisions  (/). 

6.  Registration  of  Deeds.  For  some  time  prior  to 
1817  it  was  the  general  custom  to  register  deeds  and 

(«)  Appendix  B  ( I ) ;  and  see  (k)  s.  7. 

17  N.S.W.R.  22.  (0  ss,  6,  8. 

O)  Act  No.  17,  1898,  s.  4. 
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other  instrnments  affecting  land  in  the  Judge  Advo- 
cate's office  in  Sydney.  In  that  year  by  a  proclamation 
published  by  the  Governor-General  it  was  ordered  that 
all  deeds  and  conveyances  should  continue  to  be  there 
registered  on  a  prescribed  method,  and  the  effect  of  re- 
gistration was  defined  (i»).  In  1825  this  proclamation 
was  superseded,  but  at  the  same  time  confirmed,  by  an 
act  of  Council  which  made  provision  for  the  registration 
of  all  instruments  in  the  office  of  the  Supreme  Court  («). 
In  1842  an  amending  Act  was  passed  (o),  but  in  the 
following  year  this  previous  legislation  was  consolidated 
and  amended  by  the  Registration  of  Deeds  Act  of  1843. 
This  Act  provided  for  the  appointment  of  a  Registrar- 
General  (p),  and  the  establishment  in  Sydney  of  a  public 
office,  to  be  called  the  office  of  the  Registrar-General, 
for  the  registration  of  assurances  affecting  real  pro- 
perty (q).  The  records  theretofore  registered  in  the 
Supreme  Court  were  transferred  from  thence  to  this 
office,  and  re-registered  therein  (r).  This  Act,  though 
several  times  amended  («),  continued  in  force  till  1897, 
when  all  preceding  legislation  was  repealed  and  con- 
solidated by  the  Registration  of  Deeds  Act  of  1897  (0- 
This  last-mentioned  Act  accordingly  continues  to  pro- 
vide for  an  officer  termed  the  Registrar-General  («), 
whose  office  is  to  be  kept  regularly  open  throughout 
the  year  for  the  recording,  registration,  and  filing  of  all 
Grants,  deeds,  conveyances,  instruments,  and  other  docu- 
ments (y).  For  the  purposes  of  the  Act,  the  term  in- 
strument includes  not  only  conveyances  and  other  deeds, 

(m)  See  Sydney  GazetU,  25th  («)    13  Vic.  No.  45  ;   20  Vic 

Tany.,  1817.  No.  27  ;    22  Vic.  No.  1,  s.   18  ; 

(«)  6  Geo.  IV.  No.  22,  s.  3.            24  Vic.  No.  7. 

(o)  5  Vic.  No.  21.  (0  Act  No.  22,  1897. 

(p)  7  Vic.  No.  16,  s.  4.  {u)  s.  3. 

iq)  s.  3.  (r)  s.  5. 
(r)  ss.  7,  8. 
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but  also  all  instruments  in  writing  whatsoever,  whereby 
real  or  leasehold  estate  is  affected  or  intended  so  to 
be  (w) ;  but  instruments  which  are,  or  require  to  be, 
registered  under  the  Real  Property  Act  {x)  are  not 
affected  by  this  Act  (y). 

(1.)  Mode  of  registering.  Crown  Grants  of  land  in 
New  South  Wales  were  from  the  earliest  times,  and 
until  a  memorial  only  was  considered  sufficient,  recorded 
at  full  length  in  books  kept  for  the  purpose  (z)  ;  and 
this  continues  to  be  done  in  regard  to  all  such  aliena- 
tions made  previously  to  the  1st  January,  1863,  and  not 
already  so  recorded  (a).  As  to  private  deeds  and  con- 
veyances the  proclamation  of  1817,  and  the  Act  of 
1825  (b)  only  required  the  registration  of  a  memorial 
containing  certain  specified  particulars  (c).  The  limita- 
tions contained  in  the  original  deeds  were  but  very  im- 
perfectly set  forth  in  these  memorials,  which  therefore 
cannot,  as  a  general  rule  at  least,  be  taken  as  secondary 
evidence  of  the  contents  of  the  deed  (d).  The  Act  of 
1842  (c),  and  that  of  1843  (/)  remedied  this  defect  by 
requiring  that  a  full  copy  should  be  filed ;  and  made 
this  filed  copy  secondary  evidence  of  the  original.  The 
Act  of  1897  now  requires  that  all  instruments  (other 
than  wills)  tendered  for  registration  shall  be  registered 
in  the  manner  following,  that  is  to  say,  a  full  copy 
thereof  upon  vellum  or  parchment,  signed  by  some  or 
one  of  the  parties  to  the  original  instrument,  and  certi- 
fied to  be  a  true  copy  by   the  oath  of  one  credible 

(tr)  8.  3.  ib)  6  Geo.  IV.  No.  22. 

(x)  No.  25.  1900.  (c)  s.  4. 

(tj)  No.  22,  1897,  s.  6  (v).  (d)  Coman    v.    Cape    (1859), 

{z)  Hist.  Records  of  N.S.W.,  cited     in    Stephen    v.    Roberts^ 

I.  Pt.  2,  p  258.  11  N.S.W.R.,  Eq.  127,  130. 

(a)  Act  No.  22,  1897,  s.  0  (II).  (e)  5  Vic.  No.  21,  s.  17. 

Suosequent  alienations  are  regis-  (/)  7  Vic.  No.  16,  s.  13. 
tered  under  the  R.P.  Act. 
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person  (y),  such  oath  having  been  taken  before  a  Judge 
of  the  Supreme  Court  or  before  the  Registrar-General 
or  his  deputy,  or  before  any  commissioner  of  the 
Supreme  Court  for  taking  affidavits,  not  residing  within 
five  miles  of  Sydney,  shall  be  filed  in  the  office  of  the 
Registrar-General  (h).  An  examined  copy  which  is  not 
signed  by  one  at  least  of  the  parties  to  the  original  is 
therefore  not  duly  registered  (j).  The  original  instru- 
ment must  be  produced  to  the  person  before  whom  the 
copy  is  verified  ;  and  if  it  is  executed  by  a  party  appa- 
rently unable  to  write,  a  special  attestation  is  re- 
quired (j)  ;  if  by  a  party  who  is  deceased  or  absent  the 
signature,  under  authority  of  a  Judge's  order,  of  his 
representative  or  agent  to  the  registration  copy  is  suffi- 
cient (k). 

The  Registrar-General,  or  his  deputy,  will  endorse  on 
both  the  original  instrument  and  the  copy  a  receipt,  in 
which  must  be  specified  the  day  and  hour  on  which 
the  copy  has  been  delivered  into  his  office,  the  name 
and  place  of  abode  of  the  witnesses  attesting  or  verifying 
the  same,  and  the  registration  number  of  the  copy. 
The  time  so  endorsed  is  to  be  taken  as  the  date  and 
time  of  the  registration  of  the  instrument  (/)  ;  and  the 
copy  itself  is  thenceforth  secondary  evidence  of  the 
original  (m).  Should  any  omission,  misdescription,  or 
error  occur,  the  registration  will  not  be  defeated  or 
made  ineffectual  thereby  in  any  case  where  the  identity 
of  the  instrument  in  evidence  with  the  one  alleged  to 
have  been  registered  is  established,  and  the  substantial 
requirements  of  the  Act  have  been  complied  with.    But 


ig)  Re  Close,  Exp.  N,Z.L,  db  (j)  Act  No.  22,  1897,  s.  8. 

J/. J.,  1  S.R.,  B.  &  P.  7.  (k)  s.  9. 

(h)  Act  No.  22,  1897,  s.  7.  (/)  s.  10. 

(0  BlackxDood  V.  Lo7ido7i  cCc.  (»*)  Act  No.  11,  1898,  s.  28. 
Bank,  9  8.C.R.  Eq.  101, 112, 133. 
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the  afiBxing  of  an  unauthorised  or  wrong  signature  to 
the  registration  copy  is  not  within  this  provision  against 
mistakes  (n). 

(2.)  Priority.  The  proclamation  of  1817,  which  was 
expressed  to  be  based  upon  the  provisions  in  force  in 
some  parts  of  England  (o),  made  all  deeds  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee 
for  valuable  consideration  unless  registered  before  the 
registering  of  ihe  subsequent  deed  (p).  The  Act  of 
1825  differed  from  this  by  giving,  like  the  Irish  Regis- 
tration Act  (q),  priority  according  to  the  time  of  regis- 
tration, but  only  to  such  deeds  as  were  ndade  and 
executed  bona  fide  and  for  valuable  consideration  (r). 
Similar  provisions  to  these  were  contained  in  the  Acts 
of  1842  {%)  and  1843  (0  ;  and  the  Act  of  1897,  re-enacting 
the  previous  law,  now  provides  that  all  instruments, 
except  wills  (t*),  affecting  any  lands  or  hereditaments, 
or  any  other  property  in  New  South  "Wales  which  are 
executed  or  made  hona  fide  and  for  valuable  considera- 
tion, and  are  duly  registered  under  the  provisions  of 
the  Act,  or  of  any  repealed  Act,  shall  have  and  take 
priority  not  according  to  their  respective  dates,  but 
according  to  the  priority  of  the  registration  thereof 
only  (©). 

The  enactment  just  quoted  applies  only  where  the 
property  registered  subsequently  is  identical  with  that 
for  which  priority  is  claimed  {yi)  ;  and  it  gives  priority 

{n)  Act   No.   22,   1897,  s.  13;  («)  6  Vic.  No.  2 J,  s.  11. 

Blackwood  v.  London  &c.  Bank,  (t)  7  Vic.  No.  16,  s.  11.    The 

9  S.C.R.,  Eq.  101, 113  ;  lOS.C.R.,  word  "or"  in  this  section  should 

Eq.  66.  be  read  "and"  ;  Doed.  Gannon. 

(o)  See  2   &  3  Anne,  c.  4  ;  v.  Irving,  1  Legge,  400  ;  Jones 

6  Anne.  c.  35  ;  7  Anne,  c.  20  ;  v.  Collim,  12  N.S.W.R.  247. 

8  Geo.  II.,  c.  6.  (m)    Melliday   v.    McMahon, 

(p)  See  Sydney  Gazette,  26th  1  S.R.,  Eq.  6. 

Jany.,  1817.  (r)  Act  No.  22,  1897,  s.  12. 

{q)  3  Geo.  IV.  c.  116,  s.  6  (I).  (w)    Buitows    v.     Crimp,    8 

(r)  6  Geo.  IV.  No.  22,  ss.  1, 2  ;  N.S.W.R.  198,  209. 
4  S.CR.  67. 
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to  the  earlier  registered  deed  only  where  that  deed  has 
been  made  and  executed  bona  fide  and  for  valuable  con- 
iideration.  The  question  as  to  what  is  a  valuable  con- 
sideration within  the  Act  has  not  given  rise  to  much 
discussion,  though  it  has  at  times  been  under  considera- 
tion (x).  Whether  a  deed  has  been  made  and  executed 
bona  fide  is  a  matter  that  can  be  decided  only  with 
reference  to  the  nature  and  circumstances  of  each  par- 
ticular case  (y).  For  example,  prompt  registration  is 
not  fraud^ulent,  even  in  a  case  where  a  purchaser,  having 
obtained  his  conveyance,  hears  then  for  the  first  time 
of  an  earlier  unregistered  deed,  and  forthwith  registers 
his  own  («)  ;  nor  is  omission  to  register  indicative 
necessarily  of  fraud  (a)  ;  nor  is  any  vendee  or  mort- 
gagee bound  to  publish  his  dealings  by  registering; 
and  registration  may  be  good  though  made  pendente 
lite  (^).  But  a  deed  will  not  be  held  to  have  been  made 
and  executed  bona  fide  where,  at  the  time  of  the  making 
or  executing  there  is  notice  or  knowledge  of  some  prior 
dealing,  whether  the  notice  be  express  or  constructive, 
and  although  it  be  had  aliunde  the  Registration  Act,  and 
the  dealing  be  unregistered,  and  whether  the  mortgage 
or  charge  be  legal  or  equitable  only  (c). 

Prior  to  1858  it  was  held  that  the  bona  fides  must  be 
in  the  conveying  party  {d).     In  that  year,  however,  an 

{x)  Bulleny.  a' Beckett  A  yioo.  (c)     Jones     v.      Collittg,     12 

P.C,  N.S.  224  ;  Doe  d.  Peacock  N.S.W.R.  247  ;  Mart  v.  Wright, 

y.  King,  I  Legge,S29;  a' Beckett  7  S.C  R.,  Eq.  73;    Marsden   v. 

V.  Matthewson,  1  W.W.  & a'B. (L),  Campbell,  18  N.S.W.R.,  Eq.  33  ; 

29,  33.  Lyons  v.  Imperial  d:c.   Co.,  16 

Of)  Marsden  v.  Campbell  18  N.S.W.R.,  Eq.  64;  [1894]  A.C. 

N.S.W.R.,  Eq.  33,  36.  260  ;  Terry  v.  Osborne,  1  Legge, 

(z)    Burrows    v.     Crimp,    8  806. 

N.S.W.R.  at  p.  210.  (d)  Doe  d.  Gannon  v.  Irving, 

(a)  Doe  d.  Peacock  v.  King,  1  Legge.  400  ;  Doe  d.  Peacock  v. 

ut  sup.  King,  2   Legge,  829  ;    and  see 

(6)  Blackwood  v.  Loyidon  (&c.  Campbell  v.  Josephson,  1  S.C.R. 

Bank,  9   S.C.R.,   Eq.    101  ;    10  Eq.  35. 
S.C.R.,  Eq.  56. 
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enactment  was  passed  (<?),  which  has  since  been  re- 
enacted  (/),  that  no  duly  registered  instrument  shall 
lose  any  priority  to  which  it  would  be  entitl^  by 
virtue  of  such  registration  by  reason  only  of  baa  faith 
in  the  conveying  party,  if  the  party  beneficially  taking 
under  such  instrument  acted  bona  fide^  and  there  was 
valuable  consideration  given  for  the  same.  No  amount 
of  fraud,  therefore,  or  bad  faith,  in  a  conveying  party 
will  affect  the  efficacy  or  operation  of  a  registered  deed, 
where  the  taker  is  himself  innocent,  and  gives  value 
for  the  property  (y). 

(3.)  How  registration  operates.  Let  us  now  con- 
sider the  manner  in  which  registration  operates.  Where 
there  is  no  conflict  as  to  priority  registration  is  of  no 
value,  nor  is  it  necessary  (certain  special  cases  excepted) 
in  order  to  give  efficacy  to  any  deed  (A).  Its  chief  im- 
portance lies  in  deciding  priority  between  inconsistent 
conveyances,  each  of  which  would  be  effectual  but  for 
the  other  (t).  Where  tGere  are  such,  the  registration  of 
the  subsequent  one  does  not  make  the  earlier  unregis- 
tered conveyance  void,  but  it  deprives  it  of  operation 
as  against  the  subsequent  registered  one,  so  that  the 
later  but  registered  deed  prevails  over  the  earlier  but 
unregistered  one  (J).  It  may  be  said,  however,  that  if 
the  first  deed  is  not  made  void,  the  grantor  thereby 
effectually  passed  his  estate  ;  what  then  had  he  to  con- 
vey at  the  time  of  executing  the  second  ?  The  answer 
is  that,  although  not  possessed  of  any  interest  in  the 
land  for  his  own  benefit,  yet  by  reason  of  the  Registra- 
tion Act  he  may,  for  the  benefit  of  a  subsequent  bona 

(«)  22  Vic.  No.  I,  s.  18.  (/i)  4  S.C.R.  68. 

(/)  Act  No.  22, 1897,  s.  12  (ii).  (i)  Sutherland  v.  Peel,  1  W.W. 

{g)    Fuller    v.    Goodwin,    4  &  a'B.,  Eq.  18,  2.S. 

S.C.R.  66;  Smith  v.  Dectne,  10  (j)  Doe  d.  Peacock  v.  King, 

N.S.W.IL,  Eq.  207.  2  Legge,  829. 
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fide  purchaser  for  value,  be  regarded  as  having  a  '*  title" 
to  the  land,  which  title  becomes  vested  in  the  subse- 
quent purchaser,  and,  by  the  retroactive  operation  of 
the  Act,  acquires  priority  and  prevails  (/b). 

II.  Title  under  the  Real  Property  Act.  The  Real 
Property  Act  of  1862  provided  for  the  declaration  of 
titles  to  land  as  well  as  the  facilitation  of  the  transfer 
of  land  (Z),  and  all  law  and  practice  inconsistent  with 
the  provisions  made  in  that  behalf  were  thereby  re- 
pealed (f»).  The  Registrar-General  was  authorised  to 
carry  into  execution  the  provisions  of  the  Act  («),  and 
for  that  purpose  was  granted  a  seal  of  office  {p\  and 
invested  with  large  but  necessary  powers  (/>).  As  to 
title,  the  Act  provided  (^)  that  all  waste  lands,  and  all 
lands  set  apart  for  public  purposes  remaining  unalie- 
nated from  the  Crown  on  the  day  on  which  the  Act 
came  into  operation  (r)  should,  when  alienated  in  fee, 
be  subject  to  the  provisions  of  the  Act ;  and  further, 
that  land  already  alienated  from  the  Crown  in  fee  prior 
to  that  date  might,  in  the  manner  specified  in  the  Act, 
be  brought  under  the  provisions  thereof,  whether  such 
land  constituted  the  whole  or  only  part  of  the  land 
included  in  any  Grant  («).  These  and  the  other  pro- 
visions of  the  Act  of  1862  have  now  been  consolidated 
and  re-enacted  by  the  Real  Property  Act  of  1900. 

Title  under  the  Real  Property  Act  is  therefore  held 
in  respect  of  (1)  all  lands  alienated  from  the  Crown  in 
fee  %ince  the  first  day  of  January,  1863,  (2)  all  lands 


(Jc)    Fuller   v.     Goodwin^    4  (o)  s.  7. 

S.C.R.  66  ;  Smith,  v.  Deane,  10  (p)  s.  11  ;  and  see  Act  No.  47, 

N.S.W.R.,   Eq.   207  ;    Boyce   v.  1897,  s.  3. 

Becknian,  U  N.S.W.R.  139.  (</)  s.  12. 

(0  26  Vic.  No.  9,  title  and  (r)    1st    January,    1863;    see 

preamble.  s.  136. 

(m)  s.  1.  («)  s.  13. 

(«)  s.  4. 
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previou9ly  alienated  but  since  then  brought  under  the 
Act. 
1.  Applications  to  bring  land  under  the  Act.    The 

Registrar-General  will  receive  applications  from  any  of 
the  following  persons  (t)  : — 

(1.)  The  claimant  of  a  fee-simple  vested  in  posses- 
sion either  at  law  or  in  equity  :  but  where  such  claimant 
is  a  trustee  without  express  power  of  sale,  the  person 
claiming  to  be  beneficially  entitled  for  the  first  life  or 
other  greater  estate  in  the  land  must  join  in  the  appli- 
cation ; 

(2.)  The  claimant  of  a  life  estate  in  possession,  or  a 
leasehold  for  a  life  or  lives,  or  having  a  term  of  not  less 
than  twenty-five  years  then  current  :  but,  except  in  the 
case  of  an  application  by  a  lessee  as  regards  the  concur- 
rence of  his  lessor,  all  persons  claiming  to  be  beneficially 
entitled  in  reversion  or  remainder  must  join  in  ; 

(3.)  A  person  who  ha»  the  power  of  appointing  or 
disposing  of  the  fee-simple  of  any  land  absolutely  ; 

(4.)  The  attorney,  under  a  power  of  attorney,  of  a 
corporation  having  the  power  to  hold  or  dispose  of  land 
in  fee-simple  :  provided  that  such  power  of  attorney  be 
under  the  common  seal  of  the  corporation  and  authorise 
such  attorney  to  apply,  and  that  the  application  be  made 
for  and  on  behalf  of  such  corporation  ; 

(5.)  The  attorney  of  any  person  absent  from  New 
South  Wales  who  would  be  entitled  to  apply  if  resident 
in  New  South  Wales  ;  provided  that  such  attorney  be 
authorised  under  seal  to  sell  and  convey  land  in  fee- 
simple  and  give  effectual  discharges  to  purchasers,  and 
that  the  requisite  evidence  of  non-revocation  of  the 
power  be  furnished  ; 

(6.)  The  father,  or  if  the  father  be  dead  the  mother 

(0  Act  No.  25,  1900,  8.  14. 
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or  other  guardian  of  an  infant,  in  the  name  of  such 
infant ; 

(7.)  The  committee  or  other  person  entrusted  with  the 
care  of  the  estate  of  any  insane  person,  or  person  of 
unsound  mind,  or  person  declared  incapable  of  manag- 
ing his  estate. 

But  no  such  application  shall  be  received 

(1.)  From  a  purchaser  of  land,  unless  either  the  vendor 
consents  to  join  or  the  whole  of  the  purchase  money 
has  been  paid  ; 

(2.)  From  a  person  claiming  to  be  entitled  to  an  un- 
divided share  of  any  land,  unless  the  person  who  ap- 
pears to  be  entitled  to  the  other  undivided  share  joins 
in  the  application  ; 

(3.)  From  a  mortgagor,  unless  the  mortgagee  joins  in  ; 

(4.)  From  a  mortgagee,  except  in  the  exercise  of  a 
power  of  sale ; 

(5.)  For  any  land  subject  to  the  lien  of  any  judgment 
or  execution  creditor,  unless  such  creditor  consents  to 
the  application. 

As  regards  an  application  by  a  married  woman,  the 
consent  of  her  husband  is  necessary  unless  such  land 
belongs  to  her  as  her  separate  estate,  or  is  subject  to  her 
general  power  of  appointment  by  deed  for  an  estate  in 
fee. 

Every  applicant  must  deposit  with  the  Registrar- 
General  all  instruments  in  his  possession  or  under  his 
control  constituting,  or  in  any  way  affecting  his  title, 
and  must  furnish  a  schedule  of  such  instruments,  and 
also,  if  required,  an  abstract  of  his  title  (u)  and  a  map 
or  plan  of  the  land  {v).  In  his  application  he  must 
state  (1)  the  nature  of  his  own  estate  or  interest,  and 
(2)  of  every  estate  or  interest  held  by  any  other  person  ; 

(m)  Act  No.  25,  1900,  s.  16  (a).  {v)  s.  114. 
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also  (3)  full  particulars  concerning  the  land  itself  and 
the  adjacent  proprietors,  as  required  by  the  Act ;  and 
(4)  that  the  schedule  includes  all  instruments  of  title  to 
such  land  in  his  possession  or  under  his  control.  He 
must  make  and  subscribe  a  declaration  to  the  truth  of 
such  statement,  and  may  require  the  Registrar-General 
to  serve  personal  notice  of  the  application  upon  any 
person  named  therein  (tr).  The  application  itself  must 
be  indorsed  as  correct  for  the  purposes  of  the  Act  by  the 
applicant,  or  his  solicitor  or  conveyancer  (a?).  And  as 
to  such  evidences  of  titl^  as  are  in  the  possession  of 
some  person  other  than  the  applicant,  any  Judge  of  the 
Supreme  Court  may  order  their  production  for  the 
purpose  of  the  application  (y). 

2.  Application,  iiow  dealt  with.  Upon  the  receipt 
of  an  application  the  Registrar-General  must  cause  the 
title  of  the  applicant  to  be  examined  and  reported  upon 
by  the  examiners,  and  must  thereafter  himself  take  the 
case  into  his  consideration  (z). 

If  the  applicant  is  the  original  grantee  from  the 
Crown  and  no  transactions  affecting  the  title  have  been 
registered,  nor  any  personal  notice  required  to  be  served, 
the  Registrar-General  may  bring  such  land  under  the 
provisions  of  the  Act  forthwith  (a). 

If  the  applicant  be  not  the  original  grantee,  but  either 
is  the  sole  and  unencumbered  proprietor,  or  else  has  all 
other  interested  parties  joining  with  him  in  the  appli- 
cation, and  has  not  required  notice  to  be  served  per- 
sonally upon  any  person,  the  Registrar-General  will 
advertise  notice  of  the  application,  as  directed  by  the 
Act,  and  after  the  expiration  of  the  period  limited  in 
such  notice  must  bring  the  land  under  the  Act,  unless 

{w)  s.  16.  (z)  s.  17  (1). 

(w)  s.  117.  (a)s.  17(2). 

iy)  s.   15. 
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in  the  interval  he  has  received  a  caveat  forbidding  him 
80  to  do  (b). 

If,  however,  any  interested  parties  are  not  parties  to 
the  application,  or  the  evidence  of  title  is  imperfect,  or 
the  applicant  has  required  notice  of  his  application  to 
be  served  personally  upon  some  other  person,  the  ap- 
plication may  be  either  rejected  altogether,  or  a  more 
elaborate  procedure  followed  with  the  view  of  publish- 
ing notice  of  the  application  to  all  persons  interested  (<?)  ; 
and  the  Registrar-General  may  then  reject  the  applica- 
tion, or  bring  the  land  undeir  the  Act,  either  forthwith, 
or  after  such  further  interval,  notification,  or  advertise- 
ment as  he  may  deem  fit  (rf). 

A  proprietor  whose  application  is  rejected,  or  who  is 
dissatisfied  with  any  direction  given  in  reference  thereto 
by  the  Registrar-General,  may  require  the  grounds  of 
such  rejection  or  such  direction  to  be  set  forth  in  writ- 
ing by  the  Registrar-General,  and  may  summon  that 
ofiBcer  to  appear  before  the  Supreme  Court  to  substan- 
tiate and  uphold  the  grounds  of  his  refusal  or  of  such 
direction  (c)  ;  or,  should  the  examiners  make  any  ob- 
jection to  the  title  of  his  land  which  the  applicant 
deems  not  well  founded,  he  may  state  a  case  for  the 
decision  of  the  Supreme  Court  (/).  And,  an  applicant 
may  withdraw  his  application  at  any  time  prior  to  the 
issuing  of  the  certificate  of  title,  and  he  is  thereupon 
entitled  to  a  return  of  the  abstract  and  all  instruments 
of  title  that  have  been  deposited  by  him  for  the  pur- 
pose of  supporting  his  application  (y). 

3.  Caveats  against  applications  may  within  the 
time  limited  for  that  purpose  be  lodged  with  the  Regis- 
trar-General by  any  person  having  or  claiming  an  in- 


(6)  s.  18.  (c)  s.  121. 

(/)  s.  122. 

(g)  s.  23. 


(c)  ss.  19,20,21.  (/)  s.  122. 

id)  s.  22.  '  ^       ^" 
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terest  in  the  land,  forbidding  the  bringing  of  the  land 
under  the  Act.  Every  such  caveat  must  be  in  the  form 
given  by  the  Act,  and  must  particularise  the  interest 
claimed  by  the  caveator,  who  must  if  required  deliver 
an  abstract  of  his  title  (A).  The  due  lodgment  of  a 
caveat  has  the  effect  of  staying  proceedings  (/)  ;  but  the 
caveat  will  lapse  after  the  expiration  of  three  months, 
unless  the  caveator  either  obtains  a  restraining  order 
from  the  Supreme  Court,  or  takes  proceedings  to  estab- 
lish his  title,  and  gives  written  notice  of  such  proceed- 
ings to  the  Registrar-General  (/).  These  proceedings 
must  be  duly  prosecuted,  otherwise  the  Registrar- 
General  may,  on  giving  notice,  proceed  with  the  ap- 
plication (A;).  The  usual  course,  however,  where  the 
caveat  has  been  kept  from  lapsing,  is,  that  the  applicant 
states  a  case  for  the  opinion  and  direction  of  the  Supreme 
Court  upon  the  matter.  The  caveator  may  thereupon 
obtain  an  injunction  and  lodge  a  case  on  his  own  be- 
half (/),  and  the  Court  (m)  will  either  direct  issues  of 
fact  to  be  tried,  or,  if  no  fact  be  in  contest,  will  decide 
the  matter  on  the  case  stated  (n).  The  Court  in  Equity 
has  no  power  to  revive  a  caveat  which  has  lapsed  (o), 
but  the  applicant  may  waive  his  rights  to  have  it  set 
aside  (p). 

4.  Certificate  of  Title.  Land  is  brought  under  the 
Act  by  the  issue  of  a  certificate  of  title  to  the  applicant 
proprietor,  or  his  nominee  (q) ;  but  the  Registrar- 
General  has  no  power  to  issue  a  certificate  for  land  in 

(Ji)  s.  24.  and  see  Batik  of  Australasia  v. 

(t)  s.  25.  Attomey-Generah   15  N.S.W.R. 

(j)  s.  26 ;  and  see  Inre  Cairdy  256. 

9  N.S.W.R.  424.  (o)    Clissold   v.    Bellomi,    10 

(k)  s.  28.  N.S.VV  R.  Eq.  187. 

(0  In  re  Austin,  13  N.S.W.R.  (p)  Re  Mcintosh,  15  N.S.W.R. 

263.  70;    Phillips    v.     Martin,     11 

(m)    In     re     Houison,      18  N.S.W.R.  153. 

N.S.W.R.  300.  (9)  Act  No.  25,  1900,  ss.17,21. 

(n)  Act   No.   26,  1900,  s.   27  ; 

Ha 
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respect  of  which  no  each  application  as  the  Act  pro- 
vides for  has  been  made  (r).  The  certificate  must  be 
in  daplicate,  in  the  form  provided  by  the  Act  («),  and 
mast  set  forth  the  natare  of  the  estate  in  respect  of 
which  it  is  issued  (t).  The  Registrar-General  must 
note  thereon  (v),  in  such  manner  as  to  preserve  their 
priority,  the  particulars  of  all  unsatisfied  mortgages  or 
other  incumbrances,  and  of  any  dower,  lease,  or  rent- 
charge  to  which  the  land  may  be  subject,  and  the 
nature  of  any  disability  attaching  to  the  proprietor  (v). 
One  original  of  the  certificate  is  issued  to  the  proprietor, 
and  the  other  is  kept  to  be  bound  up  in  the  register- 
book  provided  for  by  the  Act  {to).  Upon  the  certificate 
being  issued,  the  instruments  of  title  that  have  been 
deposited  along  with  the  application  are  stamped  as 
cancelled,  either  wholly  or  partially  as  the  case  may  be. 
Those  that  are  only  partially  cancelled  are  returned  to 
the  proprietor  ;  those  wholly  cancelled  are  retained  in 
the  office  of  the  Registrar-General  (x). 

In  case  it  appears  to  the  satisfaction  of  the  Registrar- 
General  that  any  certificate  has  been  issued  in  error  or 
contains  any  misdescription  or  error,  or  has  been  ob- 
tained or  is  retained  fraudulently,  he  may  call  in  such 
certificate,  and  in  case  of  refusal  or  neglect  to  comply 
he  may  summon  the  person  before  the  Supreme  Court 
or  a  Judge  thereof  to  show  cause  why  the  certificate 
should  not  be  delivered  up  to  be  cancelled  or  cor- 
rected (y).  And  should  any  person  be  deprived  of  land, 
or  of  any  estate  or  interest  in  land  through  fraud,  or 
through  the  operation  of  the  Act,  he  may  at  any  time 

(r)   Eourke  v.  Schweikert,  9  {v)    See    Exp.    Cameron.    16 

N.S.W.R.,  Eq.  162,  160,  164.  N.S.W.R.  139. 
(«)  Sched.  IV.  (w)  Act  No.  25,  1900,  ss.  32  33 

(0  Act  No.  25, 1900,  s.  33  (1).  {x)  s.  29. 

(m)  s.  33  (2).  (y)  s.  136. 
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within  six  years  thereafter  bring  an  action  for  the  re- 
covery of  damages  («). 

5.  Refi:istration.  Registration  under  the  Real  Pro- 
perty Act  is  quite  distinct  from  the  registration  of 
deeds,  which  has  been  already  described,  although  it  is 
effected  in  the  same  office.  The  Act  provides  for  a 
separate  method  of  registration  by  enacting  that  the 
Registrar-General  must  keep  a  book,  to  be  called  the 
"  register-book,"  and  must  bind  up  therein  the  dupli- 
cates (1)  of  all  Grants  and  (2)  of  all  certificates  of  title. 
Each  Grant  and  certificate  of  title  constitutes  a  separate* 
folium  of  such  book,  and  the  Registrai'-General  must 
record  thereon  the  particulars  of  all  instruments,  deal- 
ings, and  other  matters,  by  the  Act  required  to  be 
registered  or  entered  on  the  register-book,  affecting  the 
land  included  under  each  such  Grant  or  certificate  of 
title  distinct  and  apart  {a)  ;  and  registration  must  be 
made  in  the  order  of  time  in  which  the  grant  or  other 
instrument  is  produced  for  that  purpose  (&).  So  soon 
as  a  Grant  or  a  certificate  of  title  has  been  marked  by 
the  Registrar-General  with  the  folium  and  volume  as 
embodied  in  the  register-book  it  is  deemed  to  be  regis- 
tered ;  and  every  memorandum  of  transfer  or  other 
instrument  is  deemed  to  be  registered  so  soon  as  a 
memorial  thereof  has  been  entered  in  the  register-book 
upon  the  folium  constituted  by  the  existing  Grant  or 
certificate  of  title  of  such  land  (c).  Every  memorial 
entered  in  the  register-book  must  contain  the  particu- 
lars required  by  the  Act,  and  be  signed  by  the  Registrar- 
General  {d).  Except  in  the  case  of  a  transfer  or  other 
indorsible  dealing  {e\  a  like  memorial  must  be  recorded 

(z)    ss.    126,    130 :    and    see  (c)  s.  35. 

Papworih     v.     Williams,      20  {d)  s.  37. 

N.S.W.R.  280 ;  21  ibid.  159.  (e)    Since    they    are    not    in 

(o)  Act  No.  25,  1900,  ss.  32,33.  duplicate,  s.  36  (2). 

\h)  s.  36  (1). 
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on  any  daplicate  instmment  evidencing  title  to  the 
estate  or  interest  intended  to  be  dealt  with,  or  in  any 
way  affected,  unless  the  Registrar-General  upon  the 
grounds  allowed  by  the  Act  dispenses  with  the  produc- 
tion thereof  (/).  And  upon  every  registered  instrument 
must  be  endorsed  a  certificate  of  the  date  of  registration, 
authenticated  by  the  Registrar-General.  Such  certifi- 
cate is  conclusive  evidence  of  due  registration  {g). 

Effect  of  Registration.  Upon  registration,  every 
duly  registered  instrument  has  the  effect  of  a  deed  duly 
executed  by  the  parties  signing  it  (Ji)  ;  the  estate  or 
interest  specified  therein  passes,  or  (as  the  case  may  be) 
the  land  becomes  liable  as  security,  in  manner  and 
subject  to  the  covenants,  conditions,  and  contingencies 
set  forth  and  specified  in  such  instrument,  or  by  the 
Act  declared  to  be  implied  in  instruments  of  a  like 
nature  (J)  ;  the  person  named  in  the  instrument  as 
seised  of  or  taking  any  estate  or  interest  is  deemed  to 
be  the  registered  proprietor  thereof  {j) ;  and  the  pri- 
ority of  instruments  is  determined  according  to  the 
date  of  registration,  and  not  according  to  the  date  of 
the  instrument,  notwithstanding  any  express,  implied, 
or  constructive  notice  (Jc),  Moreover,  no  certificate  of 
title  is  impeachable  or  defeasible  on  the  ground  of  want 
of  notice  or  of  insufficient  notice  of  the  application  to 
bring  the  land  therein  described  under  the  Act,  or  on 
account  of  any  error,  omission  or  informality  in  such 
application,  or  in  the  proceedings  pursuant  thereto,  by 
the  Registrar-General ;  and  every  duly  authenticated 
certificate  of  title  is  evidence  of  the  particulars  therein 
set  forth  and  of  their  being  entered  in  the  register-book, 
and  is  conclusive  evidence  that  the  person  named  in  such 

(/)  s.  38.  (,)  s.  41  (1). 

'  )  s.  38  (4)  &  (o).  [j)  s.  35. 

>  s.  36  (4).  (^-)  s.  36  (3). 
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certificate  of  title,  or  in  any  entry  thereon,  as  seised  of 
or  as  taking  estate  or  interest  in  the  land  therein 
described,  is  seised  or  possessed  of,  or  entitled  to,  such 
land  for  the  estate  or  interest  therein  specified,  and  that 
the  property  comprised  in  such  certificate  of  title  has 
been  duly  brought  under  the  provisions  of  this  Act  (/). 
Except  in  the  case  of  fraud  (w),  the  registered  proprietor 
holds  his  estate  absolutely  free  from  all  encumbrances, 
liens,  estates,  or  interests  whatsoever  other  than  those 
noted  in  the  register-book  (n),  with,  however,  some  ex- 
ceptions specified  in  the  Act  (o) ;  and  no  person  dealing 
with  or  taking  a  transfer  from  him  is  required  or  in 
any  manner  concerned  to  inquire  or  ascertain  the  cir- 
cumstances in  or  the  consideration  for  which  such 
registered  owner  or  any  previous  registered  owner  of 
the  estate  or  interest  in  question  is  or  was  registered,  or 
to  see  to  the  application  of  the  purchase  money  or  any 
part  thereof,  nor  will  he  be  affected  by  notice  direct  or 
constructive  of  any  trust  or  unregistered  interest,  nor 
can  the  knowledge  that  any  such  trust  or  unregistered 
interest  exists  be  of  itself  imputed  as  fraud  {p).  Per- 
sons dealing  with  registered  proprietors  are  thus  saved 
from  the  trouble  and  expense  of  going  behind  the 
register,  in  order  to  investigate  the  history  of  their 
author's  title,  and  to  satisfy  themselves  of  its  validity. 
But  the  protection  which  the  statute  gives  is,  by  its 
terms,  limited  to  those  who  actually  deal  with  and 
derive  right  from  a  proprietor  whose  name  is  upon  the 
register.  They  must  ascertain  at  their  own  peril  his 
existence  and  identity,  the  authority  of  any  agent  to 


m  s.  40.  (o)  ss.  42  &  124.   See  Marsden 

(m)  JfcEllister  V.  Biggs,  L.K,  v.  McAUster,  8  N.S.W.R.   300; 

8  A.C.  314.  Rourke  v.  Schweikert,  9  N.S.W.K. 

(«)  Arnold  v.   Wallwork,   20  Eq.  152. 

N.a.W.R.  368.  (p)  s.  43. 
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act  for  him,  and  the  validity  of  the  transfer  under 
which  they  claim.  They  cannot  by  registration  of  a 
forged  deed  acquire  a  valid  title  in  their  own  person, 
although  the  fact  of  their  being  registered  will  enable 
them  to  pass  a  valid  right  to  third  parties  who  purchase 
from  them  in  good  faith  and  for  onerous  considera- 
tion (g). 

6.  Trusts.  No  entry  of  any  notice  of  trusts  can  be 
made  in  the  register,  except  in  the  case  of  a  Crown 
Grant.  Trusts  may,  however,  be  declared  by  any  in- 
strument, and  a  duplicate  or  attested  copy  of  such  docu- 
ment be  deposited  with  the  Registrar-General  for  safe 
custody  and  reference.  Such  instrument  cannot  be 
registered,  but  any  settlor  or  beneficiary  may,  and  upon 
lodgment  of  the  duplicate  the  Registrar-General  must, 
forthwith  enter  a  caveat  forbidding  .the  registration  of 
any  instrument  not  in  accordance  with  the  trusts  and 
provisions  therein  declared  and  contained  so  far  as  con- 
cerns the  land  affected  by  such  instrument  (r).  The 
instrument  declaring  the  trust  may  include  lands  not 
under  the  Act  as  well  as  those  which  are,  provided  that 
the  descriptions  of  the  several  parcels  sufficiently  dis- 
tinguish the  two  classes  of  land.  And  the  caveat  is 
removable  like  any  other  caveat  («). 

7.  Statute  of  Limitations.  It  remains  to  be  noticed 
that  no  title  to  land  adverse  to  or  in  derogation  of  the 
title  of  the  registered  proprietor  can  be  acquired  by  any 
length  (►f  possession  by  virtue  of  any  Statute  of  Limita- 
tions relating  to  real  estate,  nor  can  the  title  of  any  such 
proprietor  be  extinguished  by  the  operation  of  any  such 
statute  (t). 

(q)  Gihbs  V.  Messer  [1891],       82,  83. 
A.C.  248,  254.  (»)  s.  97. 

(r)  Act  No.  25,   1900,  ss.  72,  (0  s.  45. 
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III.  Title  under  the  Crown  Lands  Act.  We  shall 
here  consider  only  the  instanoes  of  a  conditional  par- 
chase  and  a  homestead  selection. 

1.  A  conditional  purchase.  In  its  nature  this  is  a 
parliamentary  title,  resting  upon  statutory  rights,  and 
therefore  paramount  to  every  other,  even  to  a  Crown 
Grant  (u).  It  is,  however,  an  inchoate  title  which 
merely  gives  the  purchaser  the  right  to  occupy  a  par- 
ticular parcel  of  land  in  the  manner  required  by  the 
Act  for  its  ultimate  acquisition  in  fee  (v).  Three  things 
are  necessary  to  create  it,  viz.,  the  proper  tender  of  a 
written  application,  payment  of  the  prescribed  deposit, 
and  confirmation  of  the  application  by  the  Local  I^nd 
Board  (to).  The  written  application  is  the  foundation 
of  the  title,  like  the  conveyance  of  the  legal  estate  is  in 
an  ordinary  case  (x)  ;  and,  if  valid,  it  marks  the  com- 
mencement of  the  title  (y).  The  validity  of  the  appli- 
cation depends,  however,  upon  the  conditions  of  the 
Acts  being  complied  with,  and  if  these  are  not  complied 
with  it  will  be  invalid  («),  as,  e.ff,  if  it  be  not  made  in 
good  faith  (a)  or  in  accordance  with  the  prescribed  for- 
malities (i),  or  for  land  within  any  of  the  exempted 
areas  (c).  The  title  is  not  alienable  till  five  years  have 
elapsed  (rf),  and  certificates  of  conformity  should  be  re- 
quired along  with  any  transfer  (e).    The  certificate  is 

(u)  MaU  V.  Nugettt,  Watkins*  N.S.AV.R.,  368. 

Cr.  Lands  Acts,  App.  1  ;    Chis-  (a)  48  Vic.  No.  18,  s.  26 ;  58 

holm  V.  Macauley,  7  S.C.R.  312;  Vic.  No.  18,  s.  42. 

Mate  V.  NugetU,  8  S.C.R.  246,  (b)    Millane    v.     Tully,    11 

249.  N.S.W.R.,  440. 

(r)roo^v.Po?rer,12N.S.W.R.  (c)  48  Vic.  No.  18,  s.  21  ;  50 

Eq.  127.  129;  [1891)  A.C.  284.  Vic.  No.  34  ;  Wood  v.  Scott,  6 

(lo)  48  Vic.   No.  18,  s.  26  ;  53  N.S.W.R.,83  ;  Brovmv.  Walker, 

Vic.  No.  21,  s.  13.  6    N.S.W.R.,    160;     Collier    v. 

{x)    Liddell    v.    Harptir,    13  Uoskiiis,  3   N.S.W.R..   15,   19  ; 

S.C.R.  129, 135.  Lord\.  Clyne,  2  N.S.W.R.,  36. 

(y)  53   Vic.    No.    21,    s.    12;  (^)  48  Vic.  No.  18,  ss.  117,  32 

Wyn7ie  v.  Green,  1  S.R..  40.  (e)  48  Vic.  No.  18,  s.  36  ;  58 

Iz)    Brown    v.    Patterson,    3  Vic.  No.  18,  s.  29. 
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primd  facie  evidence  of  the  title  subject  to  the  fulfil- 
ment of  the  prescribed  conditions  of  payment  (f) ;  and 
any  transfer  or  conveyance  taken  before  the  issue  of  a 
certificate  will  be  held  to  have  been  taken  with  notice 
and  knowledge  of  all  facts  and  matters  by  reason  of 
which  the  conditional  purchase  may  be  liable  to  be 
forfeited  or  declared  void  {g). 

No  title  will  pass  by  a  transfer  which  has  not  been 
made,  executed  and  lodged  in  accordance  with  the 
regulations  (h)  ;  nor  can  title  be  made  to  an  additional 
conditional  purchase  apart  from  its  basal  original  (»). 

2.  A  Homestead  Selection.  This  title  is,  like  that 
of  a  conditional  purchase,  of  statutory  force.  It  is 
founded  upon  and  commences  with  the  written  appli- 
cation, payment  of  the  prescribed  amount,  and  confir- 
mation by  the  Local  Land  Board  {k).  It  is,  however, 
essential  to  a  good  title  that  there  should  have  been  a 
valid  setting  apart  of  the  land  for  disposal  by  way  of  Home- 
stead Selection  (/).  The  title  is  not  transferable  before 
the  issue  of  a  Grant,  as  the  applicant  must  perform  all 
conditions  precedent  thereto  {m).  After  the  issue  of  a 
Grant  the  land  is  under  the  provisions  of  the  Real  Pro- 
perty Act,  and  is  transferable  in  accordance  therewith ; 
but  a  certificate  by  the  Minister  for  Lands  as  to  the 
fulfilment  of  conditions  is  essential  to  a  transfer,  and 
registration  of  a  transfer  by  the  Registrar-General  is 
evidence  of  the  fulfilment  of  all  obligations  under  the 
grant  up  to  the  date  of  the  certificate  (n). 

Priority.     The  effect  given  to  duly  registered  deeds 

(O  48  Vic.  No.  18,  s.  36.  Coffey  v.  BaUye,  18   N.S.W.R., 

(if)  58  Vic.  No.  18,  s.  43.  263. 

(//)  48  Vic.  No.  18,  s.  119  (ii) ;  {k)  68  Vic.  No.  18,  s.  14 ;  59 

Fallon  V.  Moore,  11  S.C.K.  314  ;  Vic.  No.  26,  s.  2. 

sec  ante,  p.  239  sqq.  (0  58  Vic.  No.  18,  s.  13. 

CO    48   Vic.   No.   18,  s.   117  ;  (m)  s.  16. 

(w)  s.  17. 
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and  instmments  by  the  Registration  of  Deeds  Act  is 
annexed  and  incident  to  all  transfers  within  the  meaning 
of  the  Crown  Lands  Acts,  if  duly  registered  under  the 
Registration  Act,  after  the  prescribed  registration  or 
record  thereof  in  the  books  of  the  Department  of  Lands 
shall  have  been  duly  effected  (o). 

Validation  of  title.  The  lands  of  the  Crown  can  be 
alienated  or  leased  only  in  accordance  with  the  pro- 
visions of  the  Crown  Lands  Acts  (p) ;  and  as  these  re- 
quire the  fulfilment  of  very  many  conditions,  especially 
in  the  case  of  a  conditional  purchase,  it  has  frequently 
happened  that  a  purchase  has  been  made  or  a  lease 
acquired  in  which  the  requirements  of  the  Act  have 
not  been  met  (q).  In  all  such  cases  the  whole  transac- 
tion was  formerly  held  to  be  void,  and  no  title  was 
acquired  at  all  (r).  In  cases  where  this  resulted  through 
a  fraud  on  the  Acts  having  been  attempted  (s)  this  state 
of  the  law  was  not  unsatisfactory  ;  but  it  pressed  hardly 
upon  those  whose  non-observance  of  the  provisions  of 
the  Acts  was  quite  innocent,  and  whose  whole  interest 
was  imperilled  through  some  trivial  inadvertence.  Pro- 
vision for  curing  all  such  defects  of  title  has  now  been 
made  by  an  enactment  that  any  purchase  or  lease  shall 
not  be  held  void  by  reason  of  any  breach  or  non-obser- 
vance of  the  provisions  of  the  Acts,  but  voidable  only, 
at  the  instance  of  the  Crown.  If  any  such  purchase  or 
lease  appears  to  be  voidable,  the  Minister  may  refer  it 
to  the  Local  Land  Board  for  investigation.  If  found  to 
be  voidable,  the  Governor  may  by  notification  in  the 
Gazette^  declare  it  void.     If  the  Crown  elects  to  sustain 

(o)  48  Vic.  Na  18,  8.  120.  (r)    Brovm    v.    Patterson,    3 

(p)  s.  5.  N.S.W.R.,  368. 

(q)  See  57  Vic.  No.  9  and  the  («)  As  in  Tooth  v.  Power,  10 

Schedules.  N.S.W.R..  Eq.  143  ;  1891,  A.C. 

284. 
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the  purchase  or  lease,  it  may  be  validated  by  a  like 
notification  ;  but  in  the  case  of  a  purchase  or  lease  made 
since  the  1st  June,  1895,  this  declaration  of  validity  is 
not  to  be  made  until  notice  of  an  intention  to  make  it 
has  lain  before  both  Houses  of  Parliament  for  90  days 
without  objection  being  taken  thereto  {t). 

lY.  Searches.  When  land  is  sold  a  search  is  made 
in  the  appropriate  register.  This  search  is  frequently 
confined  to  the  period  which  has  elapsed  from  the  last 
purchase-deed, — the  search  presumed  to  have  been  made 
on  behalf  of  the  former  purchaser  being  relied  on  as  a 
sufficient  guarantee  against  latent  incumbrances  prior 
to  that  time.  Thus,  if  any  estate  tail  has  existed  in  the 
lands  a  purchaser  can  always  learn  whether  it  has  been 
barred  ;  for  the  acknowledged  deed  by  which  the  bar 
was  effected  must  have  been  registered  in  the  Regis- 
trar-General's office  («).  And  conveyances  by  married 
women  can  also  be  discovered  in  the  same  office  on 
either  the  Deeds  or  the  Real  Property  side,  as  also  may 
mortgages,  and  all  other  dealings  with  the  land.  Wills 
and  Letters  of  Administration  may  be  found  in  the 
Wills  Office.  A  search  in  the  books  of  the  municipality 
in  which  the  land  is  situate  will  disclose  whether  there 
is  a  charge  on  the  land  for  unpaid  rates  (v),  A  search 
in  the  books  of  the  Lands  Department  is  also  expedient 
where  the  property  constitutes  a  holding  under  the 
Crown  Lands  Acts.  And,  lastly,  the  bankruptcy  or  in- 
solvency of  any  vendor  or  mortgagor  may  be  discovered 
by  a  search  in  the  records  of  the  Bankruptcy  or  Insol- 
vency Courts  ;  and  it  is  the  dutjr  of  the  purchaser's  or 
mortgagee's  solicitor  to  make  such  search,  if  he  has  any 


(0  58  Vic.  No.  18,  s.  44.  No.  17,  1898,  s.  26  (2). 

(w)  BirkeiJiead  v.  Jones^  16  (v)   Rodrick  v.   City  Mutual 

N.S.W.R.,    Eq.   150,    157;    Act      «&c.  6't;cz/.,  18  N.S.W.R.,  Eq.  128. 
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reason  to  believe  that  the  vendor  or  mortgagor  is  or  has 
been  in  embarrassed  circumstances  (tr).  The  Acts  for 
the  relief  of  insolvent  debtors  were  repealed  by  the 
Bankruptcy  Act  of  1887  and  the  Court  abolished  (a?). 

y.  Deeds  executed  under  power  of  attorney. 
Difficulties  frequently  arise  as  to  titles  to  land  and  other 
property  by  reason  of  conveyances  or  other  instruments 
and  acts  affecting  the  same  having  been  executed  and 
done  under  powers  of  attorney  from  absent  persons,  of 
whom  it  cannot  be  known  whether  they  are  alive,  or 
whether  they  may  not  have  revoked  such  powers  of 
attorney  at  the  date  of  the  execution  of  such  conveyances 
or  other  instruments.  To  obviate  these  difficulties  to 
some  extent  it  was  (y)  it  was  enacted  in  1853  and  has 
since  been  re-enacted  that  whenever  the  person  who  has 
executed,  or  hereafter  executes  any  power  of  attorney 
(whether  within  New  South  Wales  or  not)  has  declared 
or  declares  therein  that  such  power  shall  continue  in 
force  until  notice  of  his  death  or  of  the  revocation  of 
such  power  has  been  received  by  the  attorneys  named 
therein,  then  and  in  every  such  case,  such  power  shall 
operate  accordingly  ;  and  every  act  hereafter  done,  per- 
formed, or  submitted  to  by  the  said  attorneys  within 
the  scope  of  the  powers  and  authority  conferred  upon 
them,  after  such  death  or  revocation  as  aforesaid,  and 
before  notice  thereof  has  been  received,  and  on  and  after 
the  26th  September,  1853,  shall  be  as  effectual  in  all 
respects  as  if  such  death  or  revocation  had  not  happened 
or  been  made  ;  and  a  solemn  declaration  made  by  any 
such  attorney  that  he  has  not  received  any  notice  of  the 
revocation  of  such  power  of  attorney  by  death  or  other- 
wise, shall,  if  made  immediately  before  or  after  executing 

{w)  Cooper  w.Stephe?i807i,  Q.B.  (x)  51  Vic.  No.  19,  ss.  2,  127. 

16  Jur.  424  ;  21  L.].,  Q.B.  292.  Q/)  17  Vic.  No.  21. 
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any  such  conveyance  or  other  instrument  as  aforesaid,  or 
doing,  performing,  or  submitting  to  any  such  act  as 
aforesaid,  be  taken  to  be  conclusive  proof  of  such  non- 
revocation  at  the  time  of  such  execution  in  favour  of 
any  person  who  bond  fide^nd  for  valuable  consideration, 
and  without  notice  to  himself  of  any  such  revocation, 
has  accepted  any  such  conveyance  or  other  instrument 
from,  or  dealt  with,  such  attorney  in  the  name  of  his 
principal  (2).  The  object  of  this  declaration  is  to  pro- 
tect a  bond  Jide  puTchsiBev  without  notice,  against  the 
fraud  of  the  attorney.  It  does  not  afford  protection 
where  the  purchaser  suspects,  or  has  reason  to  suspect 
the  truth  of  the  declaration  (a). 

Cz)  Act  No.  37,  1901,  s.  14.  IX.  N.S.W.R..  19 ;  XI.  ibid.  1  ; 

(a)    McMillan     v.     Finlay,      14  A.C.  596. 
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Ve/us  Carta  Feoffamknti. 

SCiaNil  presentes  et  futuri,  quod  ego  Willielmus  filius  p^^i^^, 
Willielmi  de  Segenho,  dedi,  concessi,  et  hac  presenti  carta 
mea  confirmavi,  Johanni  quondam  filio  Johannisde  Saleford, 
pro  quadam  summa  pecunie  quam  michi  dedit  pre  manibus, 
unam  acram  terre  mee  arabilis,  jacentum  in  campo  de  Sale- 
ford,  juxta  terram  quondam  Richardi  de  la  Mere  :  '^^^'^^'^^^^^j^ 
et  (IcnMiliant  totam  predictam  acram  terre,  cum  omnibus  ejus  dum. 
pertinentiis,  prefato  Johanni,  et  heredibus  suis,  et  suis  as- 
signatis,  de  capitalibus  dominis  feodi :  36letitientio  et  faciendo 
annuatim  eisdem  dominis   capitalibus  servitia  inde   debita^^'^ 
et   consueta;    St   ego   predictus    Willielmus,    et   heredes 
mei,  et  mei  assignati,  totam  predictam  acram  terre,  cum^*"*"*'^* 
omnibus   suis   pertinentiis,   predicto  Johanni  de    Saleford, 
et  heredibus  suis,   et  suis  assignatis  contra  omnes  gentes 
warrantizabimus  in  perpetuum.      In  cujng  rei  testimonium  Co"<^'"«'°"« 
huic  presenti  carte  sigillum  meum  apposui ;    ^its  testibus, 
Nigello  de  Saleford,  Johanne  de  Seybroke,  Radulphoclerico 
de  Saleford,  Johanne  Molendaris  de  eadem  villa,  et  aliis. 
Idata  apud  Saleford  die  Veneris  proximo  ante  festum  sancte 
Margarete   virginis,   anno   regni  regis   (S^litDatlli   filii   regis 
(Sl)tDatI)t  sexto. 

(L.S.) 

iifletnotantium,  quod  d ie  et  anno  inf rascriptis  plena  Livery  of 

.n  .    .      '  ^  .     -  •/•      ^  _^.  seisin   en- 

et  pacinca  seisina  acre  mfraspecincate,  cum  pertm-  dorsed. 

entiis,  data  et  deliberata  fuit  per  infranominatum 
Willielmum  de  Segenho  infranominato  Johanni  de 
Saleford,  in  propriis  personis  suis,  secundum  tenorem 
et  effectum  carte  infrascripte,  in  presentia  Nigelli  de 
Saleford  Johannis  de  Seybroke,  et  aliorum. 
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(1.) 
THE  FIRST  LAND  GRANT. 

By  his  Excellency  Arthur  Phillip,  Esq.,  Captain-General  and 
Governor-in- Chief  in  and  over  his  Majesty^ s  territory  of  New 
South  Wales  and  its  dependencies^  &c.,  &c.,  Ac. 

tUSIietead  full  power  and  authority  for  granting  lands  in  the  Ter- 
ritory of  New  South  Wales  to  such  persons  as  may  be  desirous  of 
becoming  settlers  therein  is  vested  in  me,  his  Majesty's  Captain- 
General  and  Governor-in -Chief  over  the  said  territory  and  its  depen- 
dencies, by  his  Majesty^s  instructions  under  the  Royal  Sign  Manual, 
bearing  date  respectively  the  twenty-fifth  day  of  April,  one  thousand 
seven  hundred  and  eighty-seven,  and  the  twentieth  day  of  August,  one 
thousand  seven  hundred  and  eighty-nine.  In  purssuance  of  the  power 
and  authority  vested  in  me  as  aforesaid,  I  do  by  these  presents  give 
and  grant  unto  James  Ruse,  his  heirs  and  assigns,  to  i)abe  anil  to  f)oIll 
for  ever,  thirty  acres  of  land  in  one  lot,  to  be  known  by  the  name  of 
Experiment  Farm  (a),  laying  on  the  south  of  the  Ponds,  at  Parra- 
matta,  the  said  thirty  acres  of  land  to  be  had  and  held  by  him,  ihe 
said  James  Ruse,  his  heirs  and  assigns,  free  from  all  fees,  taxes,  quit- 
rents,  and  other  acknowledgments,  for  the  space  of  ten  years  from  the 
date  of  these  presents  Provided  that  the  said  James  Ruse,  his  heirs 
or  assigns,  shall  reside  within  the  same,  and  proceed  to  the  improve- 
ment and  cultivation  thereof,  such  timber  as  may  be  growing  or  to 
grow  hereafter  upon  the  said  land  which  may  be  deemed  fit  for  naval 
purposes  to  be  reserved  for  the  use  of  the  Crown,  and  paying  an 
annual  quit-rent  of  one  shilling  after  the  expiration  of  the  term  or 
time  of  ten  years  before  mentioned. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  the  seal 
of  the  territory  at  Government  House  Sydney  in  the  territory  of 
New  South  Wales  this  twenty-second  day  of  February  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  ninety-two. 

A.  Phillip. 
Signed  and  sealed  in  our  presence 

Geo.  Johnson 
J  NO.  Palmer 
John  White 

By  command  of  his  Excellency 

David  Collins,  Secretary 


(a)  Now  knoun  as  Harris  Park. 
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(2.) 
NEW  SOUTH  WALES. 

By  His  Excellency  Sir  Thomas  Brisbane,  Knight  Commander 
of  the  Most  Honorable  Military  Order  of  the  Bath^  Governor 
and  Commander  in  Chief  in  and  over  His  Majesty's  Territory 
of  New  South  Wales  and  its  Dependencies^  Ar.,  Ar.,  &r. 

Whereas  full  Power  and  Authority  for  granting  Lands  in  the  Terri- 
tory of  New  South  Wales  is  vested  in  His  Majesty's  Captain  General 
and  Governor  in  Chief,  or,  in  his  Absence,  the  Lieutenant  Governor 
for  the  Time-being  in  and  over  the  said  Territory  and  its  Dependen- 
cies, by  His  Majesty*s  Instructions  under  the  Royal  Sign  Manual, 
bearing  date  the  Fifth  Day  of  February,  One  thousand  eight  hundred 
and  twenty -one  : — NOW,  in  Pursuance,  therefore,  of  the  Power  and 
Authority  in  me  vested  as  aforesaid,  I  do  by  THESE  PRESENTS 
give  and  grant  unto  all  that  Piece  or 

Parcel  of  Land,  lying  and  situate  on  the  side  of 

Street,  in  the  Town  of  containing  by  Admeasure- 

ment 

TO  HAVE  AND  TO  HOLD  the  said  Piece  or  Parcel  of  Land 
unto  the  said  his  Heirs  and  Assigns, 

for  ever ;  yielding  aud  paying  therefor  yearly,  and  every  year,  unto 
His  Majesty,  His  Heirs  and  Successors,  the  Annual  Quit-Rent  of 
Ninepence  per  Rod,  of  lawful  Sterling  Money  of  Great  Britain,  on 
the  Thirtieth  day  of  June  in  each  and  every  Year :  Provided  always, 
and  it  is  hereby  expressly  to  be  understood,  and  THESE  PRESENTS 
are  on  the  following  Conditions  :  That  if  the  said  Annual  Quit-Rent 
be  in  arrear  for  the  Space  of  Twenty  Days  after  the  Time  appointed 
for  payment  thereof,  the  same  may  be  recovered  by  Distress  or  other- 
wise, as  His  said  Majesty,  His  Heirs  and  Successors,  may  deem 
proper,  or  be  advised  ;  And  in  Case  no  sufficient  Distress  be  found, 
and  the  said  Quit-Rent  be  in  Arrear  after  that  Time,  the  Whole  of 
the  said  Land  to  revert  to  the  Crown,  and  these  Presents  to  b©  and 
become  from  thenceforth  absolutely  null,  void,  and  of  no  effect,  any 
Thing  herein  contained  to  the  Contrary  notwithstanding  :  Provided, 
and  It  is  hereby  also  expressly  to  be  understood,  that  if  at  any  Time 
hereafter  the  said  Grantee,  his  Heirs  or  Assigns,  or  other  Proprietor 
of  the  said  Land  for  the  Time-being  shall  be  minded  and  desirous 
of  redeeming  or  purchasing  ofif  the  Annual  Quit-Rent  hereby  reserved 
and  made  payable,  he,  she,  or  they  may  be  at  Liberty  so  to  do,  on 
paying  to  His  Majesty,  His  Heirs  and  Successors,  the  Sum  of 

being  equal  to  Twenty  Years 
of  the  said  Quit- Rent  hereby  reserved  ;  and,  in  that  Case,  from  and 
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aftar  the  payment  thereof,  the  said  Annual  Quit-Fent  to  cease  and 
determine,  and  the  said  Land,  and  the  Owner  or  Proprietor  thereof, 
from  thenceforth  shall  be  and  become  absolutely  released,  freed,  and 
discharged  therefrom.     And  it  is  hereby  also  expressly  to  be  under- 
stood, that  if  at  any  Time  hereafter  the  said  Land,  or  any  Part  thereof, 
shall  be  required  by  His  said  Majesty,  His  Heirs  or  Successors,  or 
His  Majesty's  Government  for  the  Territory  aforesaid,  for  the  makinj; 
and  improving  the  Streets,  or  the  Town  aforesaid,  or  any  other  public 
Purpose,  it  may  be  resumed  by  His  said  Majesty,  His  Heirs  or  Suc- 
cessors on  giving  the  said  Grantee,  his  Heirs  or  Assigns,  or  other 
legal  Proprietor  thereof,  Twelve  Calendar  Months'  Notice  thereof,  in 
Writing,  and  paying  for  such  Buildings  as  may  be  then  standing  on 
the  said  Land,  or  such  Part  thereof  as  may  be  so  required  as  afore- 
said, and  for  the  Fee  Simple  of  and  in  the  same,  according  to  Valua- 
tion thereof  to  be  made  by  two  indifferent  Persons,  one  to  be  chosen 
[T^*^  on  either  Side,  in  the  usual  and  customary  Manner.     But,  in  the 
is  f«   Event  of  Refusal  on  the  Part  of  the  Proprietor  of  the  said  Land  to 
g"  ^    nominate  and  appoint  a  Person  on  his  Part  for  the  Purpose  aforesaid, 
^      both  the  said   Persons  to  be  nominated  by  His  said  Majesty,  His 
.^      Heirs  and  Successors,  or  the  Governor  of  His  said  Majesty's  Territory 
I       for  the  Time-being. 

g  ^  In  Testimony  whereof^  I  have  hereunto  set  my  Hand,  and  the 

^c^  Seal  of  tbe   Territory^  at  Sydney^  in  New  South    Wales,  this 
■^  Day  of  in  the  Year  of 

^  Our  Lord  One  thousand  eight  hundred  and  twenty 


(3). 
LAND  PURCHASE. 

^t'lHam  tf|e  JFourt^  b|^  tije  ffirace  of  ®o)i  of 
tt)e  ^mtel)  )&mglioni  of  ffiteat  Brttain 
anti  Itelanl)  Ittng  iiefcnljer  of  tiye  JFattfj 
anlj  00  fottf). 

(STo  all  to  tDi)om  tijesse  Pregents  dball  come  ffireeting  Whereas  at  a 
Public  Auction  held  in  conformity  with  the  Government  Regulations 
made  for  the  sale  of  Crown  Lands  in  Our  Colony  of  New  South 
Wales  has  become  the  Purchaser  of 

the  Land  hereinafter  described  for  the  Sum  of  Sterling 

i^oto  IBtnolD  ge  That  in  consideration  of  the  said  Sum  of 
sterling  by  the  said  to 

Our  said  Colony  on  Our  behalf  well  and  truly 
paid  before  these  Presents  are  issued  We  have  granted  and  in  fur- 
ther consideration  of  the  Quit-Rent  hereinafter  reserved  Do  Hereby 
Grant  unto  the  said  b  Heirs 
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and  Assigns  All  that  Piece  or  Parcel  of  Land  situate  in  the  ParisK  of 
in  the  County  of  in  Our  said 

Colony  containing  by  admeasurement  acres  be 

the  same  more  or  less 

with  the  Appurtenances  thereto  belonging   STo  J^olti  unto  the  said 

h  Heirs  and  Assigns  for  ever 

Yielding  and  paying  therefor  yearly  unto  Us  Our  Heirs  and  Succes- 
sors the  Quit-Rent  of  One  Peppercorn  if  demanded  Saving  and  Re- 
serving unto  Us  Our  Heirs  and  Successors  all  such  parts  and  so 
much  of  the  same  Land  as  may  hereafter  be  required  for  a  Public 
Way  or  Public  Ways  in  over  or  through  the  same  to  be  set  out  by 
the  Governor  for  the  time  being  of  Our  said  Colony  or  any  person 
lawfully  authorised  in  that  respect  antfalao  the  right  of  taking  and 
removing  all  Stone  Gravel  and  Indigenous  Timber  and  all  other 
Materials  the  produce  of  the  same  Land  which  may  be  required  at 
any  time  for  the  construction  and  repair  of  Ways  Eoads  or  Bridges 
for  Naval  Purposes  or  for  Public  Works  SnlJ  al0O  saving  and  re- 
serving unto  Us  Our  Heirs  and  Successors  all  Land  within  One 
hundred  feet  of  high  water  mark  on  the  Sea  Coast  and  on  every 
Creek  Harbour  or  Inlet  3ntl  also  all  Mines  of  Gold  of  Silver  and 
of  Coals  with  full  and  free  liberty  and  power  to  search  for  dig  and 
take  away  the  same  3l0o  saving  and  reserving  full  and  free  ingress 
egress  and  regress  for  all  the  purposes  aforesaid  In  QTestimong  tnljere- 
of  We  have  caused  this  Our  Grant  to  be  sealed  with  the  Seal  of  Our 
said  Territory. 

Given  under  the  hand  of 

Our  Governor  and  Commander-in-Chief  of  Our  said 
Territory  and  its  Dependencies  at  Government  House 
Sydney  in  New  South  Wales  the  day  of 

in  the  year  of  Our  Reign  and 

in  the  year  of  Our  Lord  One  thousand  eight  hundred 
and  thirty — 

Signed  and  Sealed  in  the  presence  of  ")      {Signed) 
{Signed)  ]  l.s. 


II 
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(4) 
No.  Nkw  South  Walbs.  [Land  Grant.] 


^i  'Cii.i  vx 


GRANT  OF  LAND  PURCHASED  BY  CONDITIONAL  SALE 
WITHOUT  COMPETITON. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
.and  so  forth  : — 

To  all  to  whom  these  presents  shall  come,  Greeting : — 

Whereas  on  the  dav  of  in  the  Year  of  Our  Lord 

one  thousand  eight  hundred  and 

(grantee)  of 
in  Our  said  Colony,  became,  under  and  by  virtue  of  the 
section  of  the  Crown  Lands  Alienation  Act  of  1861,  the  purchaser  by 
Conditional  Sale  without  Competition  of  the  Parcel  of  Land  herein- 
after described  :  And  whereas  the  said  hath  duly  paid 
into  the  Office  of  the  Colonial  Treasurer  of  the  said  Colony,  the  sum 
of                            Sterling,  being  the  Purchase  Money  payable  by 

for  the  said  Lands :  And  whereas  the  said 
hath  made  the  declaration  required  by  the  i8th  section  of  the  said 
Act,  and  the  Minister  for  the  time  being  charged  with  the  adminis- 
tration of  the  public  lands  is  satisfied  that  the  said 
hath  done  all  things  required  by  law  to  be  done  by 
to  entitle  the  said  to  a  grant  of  the  fee  simple  of  the 

said  Lands,  subject  to  the  Reservations  hereinafter  contained :  Now 
Know  Ye,  That  for  and  in  consideration  of  the  said  sum,  for  and  on 
Our  behalf  well  and  truly  paid  into  the  Colonial  Treasury  of  Our 
said  Colony  before  these  presents  are  issued,  and  of  all  and  singular 
the  premises,  We,  for  Us,  Our  Heirs  and  Successors,  Do  Hereby 
Grant  unto  the  said  his  Heirs  and  Assigns,  subject  to 

the  several  and  respective  reservations  hereinafter  mentioned,  all  that 
Allotment  or  Parcel  of  Land  in  Our  said  Colony,  containing  by  Ad- 
measurement be  the  same  more  or  less,  situated  in  the 
County  of                        and  Parish  of  commencing: 


As  per  plan  in  the  margin  hereof :  With  all  the  Rights  and  Ap- 
purtenances whatsoever  thereto  belonging  ;  To  hold  unto  the  said 
his  Heirs  and  Assigns  for  ever :  Subject,  nevertheless, 
to  the  reservations,  pro/isoes,  and  conditions  hereinafter  contained, 
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that  is  to  say :  Provided,  nevertheless,  And  We  do  hereby  Reserve 
unto  Us,  Our  Heirs  and  Successors,  ail  minerals  which  the  said  land 
contains,  with  full  power  and  authority  for  Us,  Our  Heirs  and  Suc- 
cessors, and  such  person  or  persons  as  shall  from  time  to  time  be 
authorised  by  Us,  Our  Heirs  and  Successors,  or  by  the  Governor  for 
\he  time  being  of  Our  said  Colony  to  enter  upon  the  said  Lands,  and 
to  search  for,  mine,  dig,  and  remove  the  said  minerals,  with  full  right 
of  ingress,  egress,  and  regress,  for  the  purposes  aforesaid  :  Provided 
Also,  And  We  do  Hereby  Further  Except  and  Reserve  unto  Us,  Our 
Heirs  and  Successors,  all  such  parts  and  so  much  of  the  said  Land 
as  may  hereafter  be  required  for  a  Public  Way  or  Public  Ways, 
Canals,  or  Railroads,  in,  over,  and  through  the  same,  to  be  set  out  by 
Our  Governor  for  the  time  being  of  our  said  Colony,  or  some  person 
by  him  authorised  in  that  respect :  And  also  all  Sand,  Clay,  Stone, 
Gravel,  and  Indigenous  Timber,  and  all  other  Materials,  the  natural 
produce  of  the  said  land,  which  may  be  required  at  any  time  or  times 
hereafter  by  the  Government  of  Our  said  Colony,  for  the  construction 
and  repair  of  any  Public  Ways,  Bridges,  or  Canals,  or  for  Naval  pur- 
poses, or  Railroads,  or  any  Fences,  Embankments,  Dams,  Sewers,  or 
Drains  necessary  for  the  same,  tofi:ether  with  the  right  of  taking  and 
removing  all  such  Materials  ;  And  also  all  Land  within  One  hundred 
feet  of  High  Water  Mark  on  the  Sea  Coast,  and  on  every  Creek, 
Harbour,  and  Inlet  of  the  Sea  ;  And  also  the  right  of  full  ingress, 
egress,  and  regress,  into,  out  of,  and  upon  the  said  Land,  for  the 
several  purposes  aforesaid,  or  any  of  them  :  In  testimony  whereof,  &c. 

Recorded   and   Enrolled    in  the   Registrar-General's  Office,  at 
Sydney,  in  New  South  Wales,  this  day  of  1 8       . 

Registrar- General. 
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(5.) 

Crown  Lands  Acts :  Register  Book,  Vol.         Fol. 
New  South  Walks. 


Homestead  Grant, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
and  so  forth  : — 

To         to  whom  these  Presents  shall  come.  Greeting  : — 

Whereas  in  conformity  with  the  Crown  Lands  Act  of  1895.  the 
Block  of  Crown  Lands,  in  our  Colony  of  New  South  Wales,  which 
is  hereinafter  described,  was,  on  the  day  of 

in  the  year  18         ,  applied  tor  as  a  Homestead  Selection  by 

of  and  whereas  all  things  required 

by  law  have  been  done  to  enable  a  Homestead  Grant  of  the  said 
Block  to  be  made,  in  manner  hereinafter  appearing  :  Now  know 
ye,  that  We,  for  Us,  Our  Heirs  and  Successors,  do  hereby  Grant  unto 
the  said  his  Heirs  and  Assigns,  subject 

to  the  several  and  respective  Provisoes,  Exceptions,  Reservations, 
Obligations  and  Conditions  hereinafter  set  forth,  all  that  piece  or 
parcel  of  land  in  Our  said  Colony,  containing  by  Admeasurement 
be  the  same  more  or  less,  situated  in  the  County 
of  and  Parish  of 

Commencing 

I 


As  shown  on  the  Plan  in  the  ..  argin  hereof,  being  Block  No. 
,  notified  as  available  for  selection  in  the  Government 
Gazette  of  the  day  of  18         ,  with  all  the 

Rights  and  Appurtenances  whatsoever  thereto  belonging  :  To  hold 
unto  the  said  his  Heirs  and  Assigns  for 

ever,  to  the  intents  and  subject  to  the  Obligations  hereinafter  limited 
and  contained.  That  is  to  say,  that  the  said 

his  Heirs  and  Assigns,  shall  live  upon  the  lands  hereinbefore  expressed 
to  be  hereby  granted,  having  his  or  their  respective  homes  and  places 
of  abode  thereon,  and  shall  pay  for  the  said  lands  an  annual  quit-rent 
of  two  and  one  half  per  centum  of  the  capital  value  thereof,  as  the 
same  may,  from  time  to  time,  be  determined  in  due  course  of  law, 
paying  the  said  quit-rent  to  Our  Colonial  Treasurer,  or  such  other 
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Officer  in  our  said  Colony  as  may  from  time  to  time  be  appointed  for 
that  purpose,  at  such  date  or  dates  in  each  year  as  may  from  time  to 
time  be  duly  prescribed  :  And  it  is  hereby  expressly  declared  that  if 
the  said  his  Heirs  and  Assigns,  do  not 

live  upon  the  said  lands  and  pay  the  quit-rent  in  manner  hereinbefore 
required,  that  then  and  in  any  such  case  it  shall  be  lawful  for  the 
Governor  for  the  time  being  of  Our  said  Colony  to  declare  the  said 
lands  to  be  forfeit  to  Us,  Our  Heirs  and  Successors :  Whereupon 
these  presents  shall  become  void  and  of  no  effect.  And  further,  that 
if  the  said  ,  his  Heirs  and  Assigns,  do  not 

duly  pay  the  quit-rent  in  manner  hereinbefore  required,  it  shall  be 
lawful  for  the  Governor  for  the  time  being  of  Our  said  Colony,  by  an 
Officer  duly  authorised  for  that  purpose,  to  enter  into  and  distrain 
upon  the  said  lands,  and  to  dispose  according  to  law  of  the  distress 
and  distresses  then  and  there  found,  to  the  intent  that  thereby  or  other- 
wise the  said  quit-rent  and  every  part  thereof  so  unpaid,  and  all  costs 
and  expenses  occasioned  by  the  non-payment  thereof  may  be  paid  and 
satisfied  :  Provided  nevertheless  and  it  is  hereby  declared  that  these 
presents  are  made  upon  and  subject  to  the  condition  that  if  at  any  time 
the  said  lands  shall  be  found  to  contain  any  Minerals,  as  defined  in 
the  Mining  Act  of  1889,  the  Governor  for  the  time  being  of  Our  said 
Colony  may  thereupon  cancel,  wholly  or  in  part,  the  Grant  of  the  said 
lands,  upon  the  terms  and  in  the  manner  in  the  said  act  provided  : 
And  upon  notification  of  such  Cancellation  the  said  lands,  or  so  much 
thereof  as  may  be  included  in  the  said  notification,  shall  thereupon 
revert  to  Us,  Our  Heirs  and  Successors,  and  this  Our  Grant  shall,  to 
the  extent  aforesaid,  cease  to  operate  or  to  have  effect :  Provided  also, 
and  we  do  hereby  reserve  unto  Us,  Our  Heirs  and  Successors,  all  such 
Minerals  as  aforesaid,  which  may  be  contained  in  or  under  the  said 
lands,  together  with  full  power  and  authority  for  Us,  Our  Heirs  and 
Successors,  and  such  person  or  persons  as  may  from  time  to  time  be 
authorised  by  Us,  Our  Heirs  and  Successors,  or  by  the  Governor  for 
the  time  being  of  Our  said  Colony,  or  otherwise,  in  accordance  with 
the  Acts  for  the  time  being  in  force  for  the  regulation  of  Mining  within 
Our  said  Colony,  to  enter  upon  the  said  land,  and  to  search  for,  mine, 
dig,  and  remove  the  said  Minerals,  with  full  right  of  ingress,  egress, 
and  regress,  for  the  purposes  aforesaid :  Provided  also,  and  we  do  liere- 
by  further  except  and  reserve  unto  Us,  Our  Heirs  and  Successors,  all 
such  parts  and  so  much  of  the  said  land  as  may  hereafter  be  required 
for  a  Public  Way,  &c.  (as  in  last  form) ^  and  also  all  sand,  clay,  Ac. 
{as  in  last  for  m)^  and  also  the  right  to  enter  upon  the  said  lands  for 
the  purpose  of  inspecting  the  same,  or  surveying  the  same,  or  any  ad- 
joining lands  ;  and  also  the  right  of  full  and  free  ingress,  egress,  and 
regress,  into,  out  of,  and  upon  the  said  land,  for  the  several  purposes 
aforesaid,  or  any  of  them. 

In  testimony  whereof.  We  have  caused  this  Our  Grant  to  be 
Sealed  with  the  Seal  of  Our  said  Colony. 
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§1.   LEASE  OR  BARGAIN  AND  SALE  FOR  A  YEAR. 

This  Indenture  made  the  second  day  of  January  in  the  sixth  year 
of  the  reign  of  our  Sovereign  Lady  Queen  Victoria  by 
**''•         the  grace  of  God  of  the  United  Kingdom  of   Great 
Britain  and  Ireland  Queen  Defender  of  the  Faith,  and  so  forth,  and  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-three 
Between  A.B.  Esquire  of  George  Street  in  the  City  of 
i^arius.       Sydney    in    the    Colony    of    New    South    Wales    of 
the  one  part  and  CD.  of  Parramatta  in  the  said  Colony  Orchardist  of 
Testatum      the  Other  part  Witnesseth  that  the  said  A.B.  in  con- 
Consideration.  sideration   of  five  shillings  of  lawful  money  of  Great 
Britain  to  him  in  hand  paid  by  the  said  CD.  at  or  before  the  sealing  and 
delivery  of  these  presents  (the  receipt  whereof  is  hereby  acknowledged) 
.  Hath  bargained  and  sold  and  by  these  presents  Doth 

Bargain  ^  Sale,  ^j^rgain  and  sell  unto  the  said  CD.  his  executors  ad- 
ministrators and    assigns  All  that  messuage  or   tenement   situate 
lying  or  being  at  &c.  and  commonly  called  or  known 
by  the  name  of  {here  describe  the  premises) 


containing  by  estimation  acres,  be  the  same  more  or  Iess« 

Together  with  all  and  singular  the  houses  outhouses 
enera  or  s,  e^jificgg buildings bamsdovehousesstablesyards gardens 
orchards  lights  easements  ways  paths  passages  waters  watercourses 
trees  woods  underwoods  lands  tenements  meadows  pastures  feedings 
commons  and  commonable  rights  hedges  ditches  fences  liberties  pri- 
vileges profits  emoluments  commodities  advantages  hereditaments  and 
appurtenances  whatsoever  to  the  said  messuage  or  tenement  lands  and 
hereditaments  or  any  part  thereof  belonging  or  in  anywise  appertaining 
or  with  the  same  used  or  enjoyed  or  accepted  reputed  taken  or  known 
as  part  parcel  or  member  thereof  or  as  belonging  to  the  same  or  any 
part  thereof  and  the  reversion  and  reversions  remainder  and  remain- 
ders yearly  and  other  rents  issues  and  profits  thereof  and  of  every  part 
thereof  To  Have  and  To  Hold  the  said  messuage 
a  en  urn.  \^^^^  tenements  hereditaments  and  all  and  singular 
other  the  premises  hereinbefore  mentioned  and  bargained  and  sold  or 
intended  so  to  be  and  every  part  and  parcel  thereof  with  their  and  every 
of  their  rights  members  and  appurtenances  unto  the  said  CD.  his 
executors  administrators  and  assigns  from  the  day  next  before  the 
day  of  the  date  of  these  presents  for  and  during  and  unto  the  full  end 
and  term  of  one  whole  year  from  thence  next  ensuing  and  fully  to  be 
J,  completed  and  ended  Yielding  and  Paying  therefor 

urn.    ^^^^  ^^^  g^j^  ^  g  j^jg  ^^.^g  ^^^  assigns  the  yearly  rent 

of  one  peppercorn  at  the  expiration  of  the  said  term  if  the  same  shall  be 
lawfully  demanded  To  The  Intent  and  purpose  that  by  virtue  of  these 
presents  and  of  the  statute  for  transferring  uses  into  possession  the  said 
CD.  may  be  in  the  actual  possession  of  the  premises  and  be  thereby 
enabled  to  lake  and  accept  a  grant  and  release  of  the  freehold  rever- 
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sion  and  inheritance  of  the  same  premises  and  of  every  part  and  parcel 
thereof  to  the  said  CD.  his  heirs  and  assigns  to  the  uses  and  for  the 
intents  and  purposes  to  be  declared  by  another  indenture  of  three 
parts  intended  to  bear  date  the  next  day  after  the  date  hereof  In 
WiTNKSS  whereof  the  parties  to  these  presents  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

DEED  OF  RELEASE. 

This  Indenture  of  three  parts  made  the  third  day  of  January  (a)[in 
the  sixth  year  of  our  Sovereign  Lady  Queen  Victoria  by 
^^^^'        the  graceof  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen  Defender  of  the  Faith  and  so  forth  and]  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty  three  Between  A.B. 
Esquire  of  George  Street  in  the  City  of  Sydney  in  the 
Partus.       Colony  of  New  South  Wales  of  the  one  part  and  CD.  of 
Parramatta  in  the  said  Colony  Orchardist  of  the  second  part  and  Y.Z. 
of  Parramatta  aforesaid  Gentleman  of  the  third  part  (h)  Whereas  by 
.  indentures  of  lease  and  release  bearing  date  respectively 

Recita  .  ^^  ^j.  j^jjout  the  second  and  third  days  of  January  one 
thousand  eight  hundred  and  thirty  eight  and  respectively  made  or  ex- 
pressed to  be  made  between  E.F.  therein  described  of  the  one  part  and 
the  said  A.B.  of  the  other  part  for  the  consideration  therein  men- 
tioned the  messuage  or  tenement  lands  and  hereditaments  hereinafter 
described  and  intended  to  be  hereby  granted  with  the  appurtenances 
were  conveyed  and  assured  by  the  said  E.F.  unto  and  to  the  use  of  the 
said  A.B.  his  Heirs  and  Assigns  forever  And  Whereas  the  said  A.B. 
hath  contracted  and  agreed  with  the  said  CD.  for  the  absolute  sale  to 
him  of  the  inheritance  in  fee  simple  in  possession  of  and  in  the  said 
messuage  or  tenement  lands  and  hereditaments  hereinbefore  referred 
to  and  hereinafter  described  with  the  appurtenances  free  from  all  in- 
cumbrances at  or  for  the  price  or  sum  of  one  thousand  pounds  Now 
Tisiatum.  This  INDENTURE  WITNESSETH  that  for  carrying  the  said 
ConsidftatioH.  contract  for  sale  into  effect  and  in  consideration  of  the 
sum  or  one  thousand  pounds  of  lawful  money  of  Great  Britain  to  the 
said  A  B.  in  hand  well  and  truly  paid  by  the  said  CD.  upon  or  imme- 
diately before  the  sealing  and  delivery  of  these  presents  (the  receipt  of 
which  said  sum  of  one  thousand  pounds  infull  for  the  ab- 
^"^  '  solute  purchase  of  the  inheritance  in  fee  simple  in  pos- 
session of  and  in  the  messuage  or  tenement  lands  and  hereditaments 
hereinafter  described  and  intended  to  be  hereby  granted  with  the 
appurtenances  he  the  said  A.B.  doth  hereby  acknowledge  and  of  and 
from  the  same  and  every  part  thereof  doth  acquit  release  and  dishcarge 

(a)  The  words  between  brackets  were  frequently  omitted. 

{&)  The  reason  why  V.Z.  is  made  a  party  to  this  deed  is,  that  the  widow  of 
CD.,  if  married  on  or  before  the  1st  of  January,  1837,  may  be  barred  or  deprived 
of  her  dower.  See  ante,  pp.  291-295.  If  this  were  not  intended  the  deed  would 
be  made  between  A.B.  of  the  one  part,  and  CD.  of  the  other  part,  as  in  the 
specimen  given  p.  217. 
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the  said  CD.  his  heirs  executors  administrators  and  assigns   [and 
Operative      every  of  them  for  ever  by  these  presents]    He  the  said 
Wordi.        A.B.  HATH  granted  bargained  sold  aliened  released  and 
confirmed  and  by  these  presents  doth  grant  bargain  sell  alien  release 
and  confirm  unto  the  said  CD.  (in  his  actual  possession  now  being 
by  virtue  of  a  bargain  and  sale  to  him  made  by  the  said  A.B.  in  consi- 
deration of  five  shillings  in  and  by  an  indenture  bearing  date  the  day 
next  before  the  day  of  the  date  of  these  presents  for  the  term  of  one 
whole  year  from  the  day  next  before  the  day  of  the  date  of  the  same 
indenture  of  bargain  and  sale  ?nd  by  force  of  the  statue  made  for 
transferring  uses  into  possession)  and  to  his  heirs  All  that  the  mes- 
suage  or  tenement  situate  lying  or  being  at  &c.  and 
^^^^*^'       commonly  called  or  known  by  the  name  of  &c.  {here 
describe  the  premises) 

containing  by  estimation  acres  be  the  same  more  or  less 

Together  with  all  and  singular  the  houses  outhouses  edi- 

enera  or  s.  ^^^^  buildings  barns  dovehouses  stables  yards  gardens 
orchards  lights  easements  ways  paths  passages  waters  watercourses  trees 
woods  underwoods  lands  tenements  meadows  pastures  feedings  com- 
mons and  commonable  rights  hedges  ditches  fences  liberties  privileges 
profits  emoluments  commodities  advantages  hereditaments  and  appur- 
tenances whatsoever  to  the  said  messuage  or  tenement  lands  and 
hereditaments  or  any  part  thereof  belonging  or  in  anywise  apper- 
taining or  with  the  same  used  or  enjoyed  op  accepted  reputed  taken 
or  k^own  as  part  parcel  or  member  thereof  or  as  belonging  to  the  same 
or  any  part  thereof  and  the  reversion  and  reversions  remainder  and  re- 
mainders yearly  and  other  rents  issues  and  profits  thereof  and  of  every 
part  and  parcel  thereof  And  all  the  estate  right  title  interest 
^ "''*  use  trust  inheritance  property  possession  benefit  claim 
and  demand  whatsoever  both  at  law  and  in  equity  of  him  the  said 
A.B.  in  to  out  of  or  upon  the  said  messuage  or  tenement  lands  here 
ditaments  and  premises  hereby  granted  and  released  or  intended  so  to 
be  and  every  part  and  parcel  of  the  same  with  their  and  every  of  their  ap- 
,       ,         purtenances  And  all  deeds  evidences  and  writings  relat- 

And  all  deeds.  .^^^  ^^  ^^^  ^.^j^  ^j  ^^^  ^^.^  ^  g  ^^  ihesaid  hereditaments 

and  premises  hereby  granted  or  intended  so  to  be  now  in  the  custody 
of  the  said  A.B.  or  which   he  can  procure  without  suit  at  law  or 
in  equity     To   Have   and  to  Hold   the   said   mes- 
^'     suage  or  tenement  lands  and   hereditaments  herein- 
before described  and  all   and   singular  other  the  premises  hereby 
granted  and  released   or   intended    so   to  be  with  their   and   every 
of  their  rights  members  and  appurtenances  untothe  said  CD.  and 
Uie-^  to  har     his    heirs   (f)     To   such    uses    upon   and    for   such 
dower,        trusts  intents  and  purposes  and  with  under  and  sub- 

ic)  If  CD.  was  not  married  on  or  before  the  1st  of  January,  1837,  or  if 
having  been  so  married,  it  should  not  be  intended  that  the  dower  of  his  widow, 
should  be  barred,  the  form  here  would  simply  be,  "  To  the  use  of  the  said  CD 
his  heirs  and  assigns  for  ever." 
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ject  to  such  powers  provisoes  declarations  and  agreements  as  the 
said  CD.  shall  from  time  to  time  by  any  deed  or  deeds  instru- 
ment or  instruments  in  writing  with  or  without  power  of  revocation 
and  new  appointment  to  be  by  him  sealed  and  delivered  in  the  pre- 
sence of  and  to  be  attested  by  two  or  more  credible  witnesses  direct 
limit  or  appoint  And  in  default  of  and  until  any  such  direction 
limitation  or  appointment  and  so  far  as  any  such  direction  limitation 
or  appointment  if  incomplete  shall  not  extend  To  the  use  of  the 
said  C.D.  and  his  assigns  for  and  during  the  term  of  his  natural 
life  without  impeachment  of  waste  And  from  and  after  the  deter- 
mination of  that  estate  by  forfeiture  or  otherwise  in  his  lifetime  To 
THE  USE  of  the  said  Y.Z.  and  his  heirs  during  the  life  of  the  said 
C.D.  In  Trust  nevertheless  for  him  the  said  C.D.  and  his  assigns 
and  after  the  decease  of  the  said  C.D.  To  the  use  of  the  said 
C.D.  his  heirs  and  assigns  for  ever  And  the  said  A.B.  doth  here- 
Covenants  for  by  for  himself  his  heirs  executors  and  administrators 
title.  covenant  promise  and  agree  with  and  to  the  said  C.D. 
his  appointees  heirs  and  assigns  in  manner  following  that  is  to 
say  that  for  and  notwithstanding  any  act  deed  matter  or  thing 
whatsoever  by  him  the  said  A.B.  or  any  person  or  persons  law- 
that  vendor  is  fully  Or  equitably  claiming  or  to  claim  by  from 
seised  in  fee.  through  Under  Or  in  trust  for  him  made  done  or  com- 
mitted to  the  contrary  [he  the  said  A.B.  is  at  the  time  of  the 
sealing  and  delivery  of  these  presents  lawfully  rightfully  and  abso- 
lutely seised  of  or  well  and  sufficiently  entitled  to  the  messuage 
or  tenement  lands  hereditaments  and  premises  hereby  granted  or  in- 
tended so  to  be  with  the  appurtenances  of  and  in  a  good  sure  perfect 
lawful  absolute  and  indefeasible  estate  of  inheritance  in  fee  simple 
without  any  manner  of  condition  contingent  proviso  power  of  revoca- 
tion or  limitation  of  any  new  or  other  use  or  uses  or  any  other  matter 
restraint  cause  or  thing  whatsoever  to  alter  change  charge  revoke  make 
void  lessen  or  determine  the  same  estate  And  that  for  and  notwith- 
.  ,  ,  standing  any  such  act  matter  or  thing  as  afpresaidl  he 
Jcon^y  the  said  A.B.  now  hath  in  himself  good  right  full  power 
and  lawful  and  absolute  authority  to  grant  bargain 
sell  alien  release  and  confirm  the  said  messuage  or  tenement  lands 
hereditaments  and  premises  hereinbefore  granted  and  released  or 
intended  so  to  be  with  the  appurtenances  unto  the  said  C.D.  and  his 
heirs  to  the  uses  and  in  manner  aforesaid  and  according  to  the  true 
For  quiet  intent  and  meaning  of  these  presents  And  that  the 
enjoyment,  same  messuage  or  tenement  lands  hereditaments  and 
premises  with  the  appurtenances  shall  and  lawfully  may  accordingly 
from  time  to  time  and  at  all  times  hereafter  be  held  and  enjoyed  and 
the  rents  issues  and  profits  thereof  received  and  taken  by  the  said 
C.D.  his  appointees  heirs  and  assigns  to  and  for  his  and  their  own 
absolute  use  and  benefit  without  any  lawful  let  suit  trouble  denial 
hindrance  eviction  ejection  molestation  disturbance  or  interruption 
whatsoever  of  from  or  by  the  said  A.B.  or  any  person  or  persons  lawfully 


Digitized  by 


Google 


554  APPENDIX  C. 

or  equitably  claiminer  or  to  claim  by  from  through  under  or  in  trust  for 
For  freedom  from  him  them  OF  any  of  them  And  that  free  and  clear  and 
incumbrancer,  freely  and  clearl>  acquitted  exonerated  and  discharged  or 
otherwise  by  him  the  said  A.B.  his  heirs  executors  or  administrators  well 
and  sufficiently  saved  defended  kept  harmless  and  indemnified  of  from 
and  against  all  and  all  manner  of  former  and  other  [gifts  grants  bar- 
gains sales  leases  mortgages  jointures  dowers  and  all  right  and  title 
of  dower  uses  trusts  wills  entails  recognizances  judgments  executions 
annuities  legacies  payments  rents  and  arrears  of  rents  forfeitures  re- 
entries cause  and  causes  of  forfeiture  and  re-entry  and  of  from  and 
against  all  and  singular  other]  estates  rights  titles  charges  and  in- 
cumbrances whatsover  had  made  done  committed  executed  or  wil- 
lingly suffered  by  him  the  said  A.B.  or  any  person  or  persons  lawfully 
or  equitably  claiming  or  to  claim  by  from  through  under  or  in  trust 
For  further  for  him  And  MOREOVER  that  he  the  said  A.B.  and  his 
assurance,  heirs  and  all  and  every  persons  and  person  having  or 
lawfully  claiming  or  who  shall  or  may  have  or  lawfully  claim  any 
estate  right  title  or  interest  whatsoever  at  law  or  in  equity  in  to  or  out 
of  the  said  messuage  or  tenement  lands  hereditaments  and  premises 
hereinbefore  granted  and  released  or  intended  so  to  be  with  their 
appurtenances  by  from  through  under  or  in  trust  for  him  or  them 
shall  and  will  from  time  to  time  and  at  all  times  hereafter  upon  every 
reasonable  request  and  at  the  costs  and  charges  of  the  said  CD.  his 
appointees  heirs  and  assigns  make  do  and  execute  or  cause  or  pro- 
cure to  be  made  done  and  executed  all  and  every  or  any  such  further 
and  other  lawful  and  reasonable  acts  deeds  things  grants  conveyances 
and  assurances  in  the  law  whatsoever  for  further  better  more  per- 
fectly and  effectually  granting  conveying  and  assuring  the  said  mes- 
suage or  tenement  lands  hereditaments  and  premises  hereinbefore 
granted  and  released  or  intended  so  to  be  with  their  appurtenances 
unto  the  said  CD.  and  his  heirs  to  the  uses  and  in  manner  aforesaid 
and  according  to  the  true  intent  and  meaning  of  these  presents  as  by 
him  the  said  C.D.  his  appointees  heirs  or  assigns  or  his  or  their  counsel 
in  the  law  shall  or  may  be  reasonably  advised  or  devised  and  required 
[so  that  no  such  further  assurance  or  assurances  contain  or  imply 
any  further  or  other  warranty  or  covenant  than  against  the  person  or 
persons  who  shall  make  and  execute  the  same  and  his  her  or  their 
heirs  executors  and  administrators  acts  and  deeds  only  and  so  that 
the  person  or  persons  who  shall  be  required  to  make  and  execute  any 
such  further  assurance  or  assurances  be  not  compelled  or  compellable 
for  the  making  or  doing  thereof  to  go  or  travel  from  his  her  or  their 
dwelling  or  respective  dwellings  or  usual  place  or  places  of  abode  or 
residence     In  Witness,  &c. 

Signed  Sealed  and  Delivered  by  the 
within-named  A.B.  C.D.  and  Y.Z.  in 
the  presence  of 
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Receipt  for  purchase  money  at  foot  or  endorsed  on  the  back. 

Received  the  day  and  year  first  within  written  of  and  from  \ 
the  within-named  CD.  the  sum  of  One  Thousand  Pounds  / 
being  the  consideration  within  mentioned  to  be  paid  by  >  ^^icxdo 
him  to  me.  ( 

(Signed)     A.B.  ) 

Witness    John  Dok 

Richard  Roe. 

Also  endorsed  on  the  back  is  the  memorandum  of  registration 
under  the  Registration  of  Deeds  Act  to  the  following  effect. 

"  Received  into  the  office  for  the  Registration  of  Deeds  at  Sydney 
the  day  of  a.d.  i8        at 

minutes  to  o'clock  in  the  noon  a  true  copy  of  the 

within  deed  from  and  verified  by 
of  and  numbered  Book 

(Signed) 

Registrar  or  Deputy  Registrar." 
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A. 

Abeyanob,  inheritance  in,  331. 

Abstract  op  titlb,  vendor  bound  to  furnish  an,  503,  504. 
sixty  years  sufficient,  506. 
from  applicant  under  R.P.  Act,  526. 
from  caveator,  529. 

Account  gurbbnt,  mortgage  to  secure,  489. 

Accumulation,  restriction  on,  380,  381. 

ACKNOWLBDOMENT  by  married  woman,  of  deeds,  279,  280, 284,  289,  292. 

of  transfer,  281,  282. 
by  executor  or  administrator,  270. 
of  title,  473,  510.  513. 

Actions,  real  and  personal,  11,  12. 

for  recovery  of  possession.  47-49, 53. 54. 211, 308, 403, 466, 469,  484,  513. 
for  deprivation  under  Real  Property  Act,  530,  531. 

Additional  Conditional  Purchase,  235,  241,  536. 

Administrator,  36,  91,  156,  290,  450. 
of  trustee,  200. 

on  intestacy,  real  estate  passes  to,  120,  121,  163,  193. 
power  of,  over  real  estate,  122,  123,  265-267. 
transmission  to,  under  R.P.  Act,  127.    See  Executors. 

Affidavits,  281, 520. 

Advowsok,  none  in  New  South  Wales,  4. 

Aqbeements,  what  required  to  be  in  writing,  195, 196. 
stamps  on,  197n. 
for  lease,  407. 

stamps  on,  408. 
for  "dummying,"  236,  488,  489. 

Aids,  132, 135, 136. 

Alien,  74, 194,  450. 

Alienation  of  real  estate,  24,  43-45,  67-101, 133, 172, 196-199,  317,  318,  326. 

power  of,  unconnected  with  ownership,  360,  361. 

of  conditional  purchase,  239,  535,  536. 

of  executory  devise,  376. 

AnOESTOB,  descent  to,  106,  111,  117. 

Ancibnt  demesne,  no  such  tenure  in  N.S.W.,  4. 

Annuity.  390-400,  515. 

Anticipation,  restraint  on,  102, 103,  283,  288,  289. 
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Appendant  incorporeal  hereditaments,  217,  218,  382,  552. 

Application  of  purchase  money,  482,  483,  508,  533. 

to  bring  land  under  R.P.  Act,  312,  525-529. 
to  be  registered  as  transmittee,  127,  270. 
under  Crown  Lands  Acts,  235,  238,  443,  535,  536. 
Mining  Acts,  455.  456. 

Appointment,  powers  of,  226,  228,  355-370,  625.    See  Powers. 

Apportionment  of  rent,  35,  420,  421. 
of  rent-charge,  397. 

Appurtenances,  217,  386,  545,  548. 

Appurtenant  incorporeal  hereditaments,  382. 

rights  of  common  and  of  way,  382-385. 

Area,  special,  237. 

residence,  452,  453. 
resumed,  445,  446. 

Arms,  directions  for  use  of,  353. 

Arrears  of  rent  or  interest,  recovery  of,  306-309,  392,  394,  416,  513. 

Assets,  87,  122,  267,  377,  398. 

Assignee  of  lease  liable  to  rent  and  covenants,  411-413,  489,  490. 
in  bankruptcy,  82,  100,  199.  356,  424,  471,  490. 

Assignment  of  satisfied  terms,  434. 

of  lease,  245,  411,  412,  430,  421,  424,  458,  489. 
to  self  and  another,  216. 

Assigns,  71,  74, 155,  172,  196,  262,  309,  412,  416,  541. 

Assurance,  further,  in  conveyance,  219,  506,  507,  554. 

Attainder,  30,  63. 

Attendant  terms,  430-436. 

Attestation  to  deeds,  219,  474,  520,  541. 
to  wills,  248-252,  359. 
to  deeds  exercising  powers,  357,  358.* 
to  transfers,  229,  231,  244,  246. 

Attested  copies,  515. 

Attorney,  power  of,  168,  525,  539. 

Attornment,  309,  310. 

Auctioneer's,  certificate  required  for  foreclosure  application,  485. 

Authority  to  enter,  460. 

Autre  droit,  estates  in,  433. 

Autre  vie,  estate  pur,  26,  29. 

quasi  entail  of,  65. 
in  a  rent  charge,  395 
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B. 

Bankruptcy,  79,  99. 

of  tenant  in  tail,  62,  65. 

of  cestui  que  trusty  199. 

of  tenant  in  fee  simple,  99,  100. 

of  trustee,  199. 

powers  of  assignee  in,  65,  82,  100,  199,  356,  423,  424,  471,  490. 

of  owner  of  land  subject  to  rent  charge,  398,  399. 

of  leaseholder,  420,  423,  424,  490. 

fraudulent  conveyances  set  aside  in,  82. 

gift  of  property  until,  valid,  102. 

search  for,  538. 

Bargain  &  Sale,  64, 180,  210-212. 

of  lands  raised  a  use,  188,  210. 

of  the  fee,  211. 

under  Statute  of  Uses,  210,  211,  225,  409. 

inrolment  of,  211,  225. 

for  a  year,  212,  214,  650. 

by  Sheriff  or  Registrar,  64,  94,  198. 

Basb  pee,  59. 

Bastardy,  137,  193. 

Board,  Local  Land,  237,  238,  437,  438. 

Bona  fide,  when  deed  executed  in,  521,  522. 

Bona  fides,  required  under  Crown  Lands  Acts,  235,  238,  443,  535. 

Borough-english,  no  such  custom  in  N.S.W.,  4. 

Boundaries,  certificate  of  title  not  conclusive  as  to,  528,  629. 
correction  of  certificate  as  to,  530. 
of  Crown  leases,  441. 

Breach  of  covenant,  waiver  of,  416-418. 

protection  to  lessee  upon,  419,  420. 

Building,  right  of,  regulated  by  statute,  85. 
land,  ground  rent  on,  396,  396. 

Business  Licence,  452,  454. 


C. 


Cancellation  of  title  deeds,  234,  530. 

of  sale  by  the  Crown,  101,  549. 

Capite,  tenants  in,  133. 

Case  under  Real  Property  Act,  629. 
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Caveat,  271,  407,  487. 

against  original  application,  528,  529. 
dealings,  534. 
transmissions,  271,  273. 
by  Registrar-General,  534. 

Certificate  of  conformity,  239,  535,  536. 
of  acknowledgment,  280-282. 
of  correctness  of  instruments,  229,  231,  406. 
of  auctioneer,  485. 
of  registration,  520,  532,  555. 
of  title,  164,  229,  477,  488,  529-531. 

land  brought  under  R.P.  Act  by  issue  of,  529. 

on  transfer,  233,  234,  483,  531. 

on  transmission,  271. 

on  consolidation  or  subdivision,  233,  234. 

person  named  in,  deemed  registered  proprietor,  532. 

how  far  conclusive,  528,  529,  532,  533, 

Cesser  of  a  term,  proviso  for,  430. 

Cestui  que  ii-ust,  189,  193, 194,  197, 199,  348,  404,  433. 
is  tenant  at  will  at  law,  404. 
que  use,  184, 185,  188. 
que  vie,  27,  28. 

Chancery,  ancient,  181-183, 190. 
modern,  188-191. 
interposition  in  regard  to  mortgages,  466-468. 

Charity,  51,  84. 

Chattels,  real,  13,  14,  402,  455. 

property  in,  different  from  that  in  land,  5,  6. 
not  subject  to  feudal  tenure,  10. 

Children,  124,  236,  256,  370,  380. 

posthumous,  334,  378,  380. 

Claim,  under  Mining  Act,  452.  455. 

Coal,  reservation  of,  148. 
royalty  on,  457. 

Codicil,  253. 

Collateral  relations,  105,  HI. 

Committee,  of  lunatic,  78. 

Commissioners  for  affidavits,  281. 

taking  acknowledgments,  281.     ^ 

Common  forms,  223,  224,  552-555. 

Common  Law,  introducing  Imperial  law,  1,  2. 

conveyance  at.    See  Conveyance. 
construction  of  mortgage  at,  465,  466 
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Common,  rijrhts  of,  382,  384. 

dedication  of,  883,  385. 
tenants  in,  122,  128,  159-163. 

Companies,  joint  stock,  81. 

Compensation  for  improvements,  447. 

Concealed  fraud,  limitation  in  cases  of,  512,  518. 

Concurrence  of  interested  parties  in  conveyance,  168,  289,  326,  508. 

Condition  of  re-entry  for  non-payment  of  rent,  307-309,  416. 

formerly  inalienable,  308,  309. 

attached  to  the  reversion,  309. 

severance  of  reversion,  420,  421. 

demand  of  rent  under,  307. 

on  breach  of  covenants,  416-419. 

effect  of  licence  for  breach  of  covenant,  416,  417. 

effect  of  waiver,  418. 

lessee  protected,  419. 
Conditional  gift,  44,  45, 

lease,  160,  241,  244,  438,  444,  450,  460. 
purchase,  79,  149,  159,  234-240,  444,  451,  488,  646. 
additional,  235,  241,  536. 
title  to,  76,  77,  535-537. 
when  alienable,  239,  535. 
transfer  of,  239-245,  281,  535,  536. 
mortgage  of,  289,  243,  488. 
conditions  of,  235-238,  535. 
forfeiture  of,  77,  238. 
mineral,  149,  235-237. 

Conditions  of  sale,  505. 

Conquest,  Norman,  6-8, 181, 182. 

Consideration,  82,  84,  230,  521,  522. 

on  feoffment,  173,  181,  183,  190,  215,  541. 

a  deed  imports  a,  173,  183. 

receipt  for  218,  219,  221,  229,  241,  245,  550,  551,  555. 

Consolidation  of  mortgages,  493-495. 

Constitutional  principles,  how  affecting  law  in  N.S.W.,  2. 

Construction  of  Wills,  25,  26,  257-263. 

of  law  as  to  attendant  terms,  436. 

of  words,  21,  26. 

of  deeds,  26. 

of  mortgage,  465-467,  476. 

of  transfer,  234,  243. 

Contingent  remainders,  326-349,  353. 

definition  of,  327. 
origin  of,  328-332. 
anciently  illegal,  328,  329. 
example  of,  327.  328,  334,  340,  375. 
JJ 
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COXTINQENT  remairivler,  rules  for  creation  of,  332-335^. 
vesting  of,  334-336. 
alienation  of,  327,  340-342. 
destruction  of,  342-345,  348. 
trustees  to  preserve,  346-347. 
of  trust  estates,  348. 

difference  between  executory  interests  and,  327, 350. 

353,  375. 

Contract,  debts  by  specialty  and  by  simple,  86-91. 
by  married  woman,  288. 
cannot  bar  estate  tail,  71. 
for  lease  or  sale.    See  Agkeemknt: 

Conveyance  at  common  law,  165-172,  181,  206 
modern  form  of,  208-219. 
precedent  of,  217,  218. 
by  tenant  for  life,  38-40. 

by  joint  tenant ;  tenant  in  common,  157,  158,  161. 
by  administrator  or  executor,  123,  267,  270. 
by  married  woman,  277-281,  283,  289.  291,  426.  638. 
by  mortgagee,  471,  473. 
to  self,  216. 

to  husband  and  wife,  284,  289,  290. 
by  deed,  165,  173,  174. 
by  vesting  order,  78,  79,  161,  202,  424. 
to  uses,  73,  182,  185,  216,  247. 
in  fraud  of  creditors,  82. 

Co-PAKCINERS,  109,  161. 

Copyhold,  none  in  New  South  Wales,  4,  131. 

Corporation,  80. 

Corporeal  hereditaments,  16,  16,  300. 

Costs,  mortgage  lo  secure,  493. 
of  conveyancing,  223,  224. 

Court  of  Equity.    See  Supreme  Court. 
of  Probate,  256,  257. 
of  Chancery.    See  Chancery. 
District.    See  District  Court. 
suit  of,  135. 

Covenant,  222. 

in  a  void  deed,  175. 

to  stand  seised,  226. 

in  a  mortgage,  477,  478,  480,  485,  495. 

express  or  implied,  413,  414,  416. 

in  a  lease,  411-416. 

"usual,"  411. 

running  with  the  land,  412,  495,  516. 

shortened  forms  of,  414,  415. 

re-entry  on  breach  of,  416. 
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Covenant,  in  a  lease,  effect  of  licence  for  breach  of,  416,  417. 
waiver  of  breach  of,  418. 
protection  to  lessee  on  breach  of,  419,  420. 
for  quiet  enjoyment,  219,  413,  603,  663. 
for  title,  219,  506,  507,  653. 
to  produce  title-deeds,  219,  516,  554. 
COVBRTURE,  275,  511. 

Creditors,  may  witness  a  will,  251. 

conveyances  to  defraud,  82. 
under  judgment,  84,  92-94,  96-98,  197,  198. 
in  bankruptcy,  65,  82,  83,  100,  199,  366. 
on  debtor's  death,  122,  266-268. 

Crown,  debts.    See  Debts. 

forieiture  to  the,  142,  143,  161, 193. 

limitation  of  rights  of,  509. 

grant.    See  Grant. 

lands,  conditional  purchase  of.    See  Conditional  Purchase. 

homestead  selection  of.    See  Homestead  Selection. 

no  tenancy  by  sufferance  of,  404. 

leases  of.    See  Lease,  Licence. 

Curtesy,  tenant  by,  276,  277. 

estate  by,  preserved  by  Lang's  Act,  285,  286. 
abolished  by  Probate  Act,  286. 

Ct  PRE8,  doctrine  of,  388,  339. 


Damages,  32,  205,  206,  531. 
Daughters,  descent  to,  108,  1 16. 

Dealings  in  land  under  Real  Property  Act,  55,  228,  391,  531-533. 
by  way  of  sale,  227-234.    See  Transfer. 

mortgage,  476-487.    See  Mortgage. 
lease,  406.    See  L«ase. 
caveat  against,  534.     See  Caveat. 
Death,  civil,  30,  80. 

without  issue,  gift  by  will  in  case  of,  260. 
transmission  upon,  127,  270. 
Debts,  Crown,  63,  79,  98,  199. 
of  record,  64,  91,197. 

by  simple  contract  and  by  specialty,  86-91. 
mortgage,  463,  472,  498.    See  Mortgage. 
liability  for,  of  freehold  lands,  63,  64,  79,  86. 
equitable  estates,  197-199. 
leaseholds,  423. 
charge  of,  by  will,  265,  267,  297. 

sale  or  mortgage  by  executor  for  payment  of,  266,  376. 
creditors  who  now  stand  in  equal  degree,  88,  91. 
recovery  of,  by  extra-state  judgment  creditors,  97. 
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Dbclabation  of  Title.   See  Real  Property  Act 
trust  under  R.P.  Act,  534. 
statutory  by  conditional  purchaser,  646 

Deed,  173,  221,  382. 

poll  or  indented,  176. 

parties  to  a,  217,  550,  551. 

execution  of,  174,  219. 

when  bona  fide,  521,  522. 

stamps  on,  176,  176,  220. 

whether  signing  necessary  to,  179. 

imports  a  consideration,  173, 183. 

escrow,  174. 

of  grant,  300,  304. 

of  feoffment,  178. 

acknowledgment  of,  by  marfied  women,  279,  280,  284,  289,  292. 

disentailing,  61,  52,  54,  77,  363,  538. 

rejiistration  of,  84,  177,  220,  517-523. 

construction  of,  26. 

production,  custody,  deposit  of.    See  Title  Deeds. 

transfer  when  registered  has  effect  of,  232,  240. 
Demand  for  rent,  307. 
Demandant,  50. 

Demise  implies  covenant  for  quiet  enjoyment,  413,  503. 
mortgage  by,  429-437,  487. 

Denizen,  76. 

Deposit  on  applications  under  Crown  Lands  Acts,  236,  237,  231,  635,  636. 

Mining  Acts,  456,  460,  461. 
of  declaration  of  trust,  534. 
equitable  mortgage  by,  488. 
Deprivation  of  interest,  action  for,  under  Real  Property  Act,  530,  531. 
Descent,  gradual  progress  of  law  of,  104, 105. 
'  alteration  of,  by  Lang's  Act,  106, 121. 

of  an  estate  in  fee  simple,  107-126. 
estate  tail,  41,  65,  107-110. 
equitable  estate,  193,  468! 
of  estate  of  trustee,  121,  122,  155,  156. 

of  married  woman,  275,  276,  286,  286. 
amongst  co-parceners,  109. 
to  &  from  aliens,  76. 
of  incorporeal  hereditaments,  399 . 

Description,  in  deed,  218. 

in  transfer,  229. 

in  Grant,  insufficient,  how  remedied,  517. 
Crown  Lease,  442 
Devisee,  general  residuary,  254.    See  Will. 
Disabilities,  450,  461. 

time  allowed  for,  511. 

noted  on  certificate  of  title,  530. 
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Disclaimer,  104, 105. 

of  property  of  bankrupt,  423,  424,  490. 

Distress,  70,  140,  306,  390,  543,  548. 
clause  of,  392. 

statutory  powers  of,  392,  394. 
for  rent  reserved  by  underlease,  425. 
power  of,  under  Real  Property  Act,  394,  484. 

given  to  Minister  for  Lands,  307,  439. 

Distributions,  Statute  of,  123. 

on  intestacy,  120-126,  286. 
District  Court,  execution  under  judgment  of,  64,  93,  94,  96,  98. 
Districts,  Mining,  in  New  South  Wales,  451,  452. 
Divisions  of  New  South  Wales,  237,  438,  441,  444-446. 
Donor  &  donee,  21. 

Dower,  279,  291-298,  435,  436. 

old  method  of  barring,  293. 

barred  by  jointure,  294. 

under  the  Dower  Act,  295-298. 

declaration  against,  297. 

modern  method  of  barring,  364,  365. 

uses  to  bar,  294,  364,  365,  552,  553. 

release  of,  by  acknowledged  deed,  292. 

preserved  by  Lang's  Act,  298. 

now  abolished,  298. 

Drains,  Reservation  in  Crown  Grant  of  right  to  make,  144,  147,  547,  549 

Drunken  persons,  capacity  of,  78. 

Dumbctino,  236,  488,  489. 

Duty  on  estates,  127,  271. 

E. 

Easements,  231,  385. 

grant  of,  by  general  words,  218,  652. 

included  in  *Mand"  under  R.  P.  Act,  19,  20. 

limitations  of  right  to,  513,  514. 

may  be  created  by  transfer  under  R.  P.  Act,  228,  385. 

Bcclesiastical  Courts,  jurisdiction  over  wills  of  personalty,  256 

Ejectment,  action  of,  204,  308. 

of  mortgagor  by  mortgagee,  466,  484. 

Elegit,  writ  of,  92. 

Emblements,  35,  403. 

Enrolment.    See  Inrolment. 

Entail.    See  Tail. 

Entireties,  husband  and  wife  take  by,  284,  285. 
rule  now  abolished,  289,  290. 
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Entirety,  110. 

Entry,  reservation  of  right  of,  151,  545,  547,  549. 
by  &  against  feoffee,  167,  168. 
necessary  to  a  lease,  209,  409. 

by  authorised  persons,  Crown  lease  subject  to  right  of,  441,  442. 
on  Crown  Lands,  for  marking  lease,  455. 
right  of,  supported  a  contingent  remainder,  343 
power  of,  to  secure  a  rent-charge,  392,  394. 
statutory  powers  of,  441,  442. 
barof  right  of,  473,  510,  611. 
Equitable  Assets,  88. 

estate,  94,  189-192. 

creation  &  alienation  of,  194-199. 
Utle  to,  204. 

contingent  remainders  in,  348. 
executory  interests  allowed  in,  371-373. 
liable  to  debts,  197-199. 
descent  of,  193,  468. 
will  of,  183,  247,  372. 
no  escheat  of,  193. 
limit  to  recovery  of,  476,  513. 
of  alien,  76. 
in  a  rent-charge,  392. 
in  mortgaged  lands,  468. 
relief,  181,  182,  189,  308,  369,  360,  419.  466,  467. 
waste,  33. 
mortgage,  488. 
Equity  and  law,  distinct  systems,  203,  204. 
partially  amalgamated,  204. 
follows  the  law,  191. 

of  redemption,  198,  467,  468,  470,  476,  485,  491,  494. 
is  an  equitable  estate,  468. 
mortgage  of,  474,  491. 
consolidation  allowed  in,  493»  495. 

jurisdiction  of  Supreme  Court  in,  29,  32,  34,  38,  77,  78,  200-203,  206, 

267,368,419,476,485. 

Erasure,  176,  220. 

Escheat,  68,  71, 114, 137, 138, 141, 151. 
none  of  trust  estates,  193. 
none  of  a  rent  charge,  400. 
Escrow,  174. 
ESCUAOB,  132,  134,  135. 
Estate,  meaning  of,  20,  262. 

quantity  and  quality  of,  23. 

for  life,  22-30.    And  see  Life. 

pur  autre  rte,  26,  29,  395. 

during  widowhood,  29,  323. 

in  fee  simple,  tail.     See  Feb. 

legal,  94,  182,  185,  186,  189,  193,  263,  373,  474,  476,  492. 
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Estate,  equitable.    See  Equitable  Estate. 

limitation  of  an,  25,  26,  42,  66,  171,  191,  215,  262,  313,  314. 

by  wrong,  170. 

at  will,  403,  453. 

settled,  33-36,  38-40, 62,  278,  368,  370. 

in  autre  droit,  433. 

of  wife.    See  Wife. 

particular,  302,  324,  326,  342. 

one  person  may  have  more  than  one,  316. 

in  remainder.    See  Remainder. 

in  reversion.    See  Reversion. 

in  futurity,  326,  327,  351,  373,  409. 

in  incorporeal  hereditaments,  394-397. 

of  mortgagee  and  mortgagor,  465,  468,  476,  486. 

clause,  218,  229,  241,  523,  552. 
Bstoppbl,  lease  by,  409,  410. 
Estovers,  common  of,  383. 
Exchange,  implied  effect  of  the  word,  503. 
power  of,  367-370. 

Execution,  of  a  deed,  174,  219,  220,  358,  522. 

against  land,  89.  92-97,  197,  198,  423. 
of  transfer,  230-232,  244,  246. 
of  will,  248-261,  369^. 
Executors  may  be  witnesses  to  will,  251. 

directions  to,  to  sell  land,  372-375. 
upon  grant  of  probate  real  estate  vests  in,  267. 
powers  of,  in  respect  of  real  estate,  123,  265-268,  377. 
exoneration  of,  398,  422. 
may  hold  in  autre  droit,  433. 
conveyance  of  devise  by,  270. 
Executory  devises.    See  Executofv  Interest. 
Executory  Interest,  327,  338,  350-371. 

creation  of  under  Statute  of  Uses,  350-370. 

by  will,  350,  371-376. 
compared  with  contingent  remainder,  327, 350, 353, 375 . 
bar  of,  350. 

of  equitable  estates,  371-373. 
alienation  of,  376. 

limit  of  time  to  creation  of,  377-381. 
wheie  preceded  by  estate  tail,  379. 

Executrix,  married  woman  as,  290. 
Exoneration  of  executors,  398,  422. 

F. 

Father,  descent  to.  111,  112, 117. 

his  power  to  appoint  a  Guardian,  151,  152. 

Fealty,  133,  135,  138,  141,  151,  304,  324,  400. 
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Fbe,  meaning  of  term,  46,  74. 
simple,  66-103,  259. 

creation  of,  66, 171. 

tenure  of,  129-152,  318. 

how  brought  under  R.  P.  Act,  525-529. 

alienation  of,  voluntary,  67-84. 

involuntary,  86-101. 
by  will,  72-74. 
descent  of,  107-125. 
joint  tenants  in,  155. 
equitable  estate  in,  183,  189, 191,  192. 
in  a  rent  charge,  395-397. 
tail.    See  Tail. 
Felons,  outlawry  of,  30,  80. 
Feme  Covert.    See  Wife. 
Feoffment,  165-172,  207,  215,  303. 

livery  of  seisin  required  for,  166,  lf7, 181,  208. 

made  unnecessary  to,  169. 
entry  required  for,  167,  168. 
consideration  on  a,  173,  181,  183, 190.215,  541. 
writing  required  for,  169,  170,  178. 
deed  required  for,  169,  170,  178. 
might  create  an  estate  by  wrong,  170. 
to  uses,  73,  182,  183,  185,  186,  188. 
none  of  future  estates,  332,  333. 
by  idiots  &  lunatics,  170,  171. 
writing  formerly  imnecessary  to  a,  173, 177. 
ancient  charter  of,  541. 
Feudal  System,  introduction  of,  6-9. 

abolition  of  system  of  tenure  under,  11,  73, 131,  136. 
feuds  originally  for  life,  24,  317,  318. 
tenancies  become  hereditary,  43,  46. 
opposed  to  alienation,  24,  43,  67-72,  341. 

Fieri  facias,  writ  of,  92-96,  423. 

when  land  bound  by,  96,  97. 
sale  under,  92. 
Fine  on  alienation,  133. 

conveyance  by,  53,  54. 

formerly  used  in  England  to  convey  wife's  land,  278,  279,  371. 
attornment  could  be  compelled  on  conveyance  by,  310. 
acknowledged  deed  substituted  in  N.S.W.  for,  54,  371. 
Fire,  relief  from  forfeiture  for  non-insurance  against,  419. 
*  power  in  mortgages  to  insure  against,  472. 
protection  of  purchasers  of  leaseholds  as  to  insurance,  421,  422. 
covenant  to  insure  against,  implied  in  mortgage,  478. 

Foreclosure,  470,  471, 490. 

Court  may  direct  sale  instead  of,  471. 

order  of,  under  Real  Property  Act,  484-486. 

no  suit  for,  of  land  under  Real  Property  Act,  471. 

certificate  of  auctioneer  required  on  application  for,  485. 
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Foreshore,  388,  389. 

reservation  of,  148,  389,  545,  547. 

FORPBITURB,  63,  142,  143,  161,  193. 

for  feoffment  by  wrong,  170. 

for  conveyance  to  alien,  75. 

for  non-payment  of  rent,  308,  309,  420,  440,  543. 

for  non-observance  of  conditions  in  Crown  Grant,  142  143. 

for  breach  of  covenants,  416-419. 

of  conditional  purchase,  238. 

homestead  selection,  143,  548. 

Crown  lease,  440,  443,  444. 

Form  of  conveyance,  217,  218. 

covenant,  shortened,  414,  415. 

Crown  Grant,  542-549. 

transfer  under  Real  Property  Act,  229,  482. 

Crown  Lands  Act  241. 

Mining  Act,  245,  246. 
of  mortgage,  464,  476,  477. 

Formality  of  legal  instruments,  221,  222. 

Forms,  common,  224,  550-554. 

Frankalmoign,  4,  44,  67,  69. 

Frankmarriaob,  44,  67,  69. 

Fraud,  limitation  in  cases  of  concealed,  512,  513. 

effect  of  under  Real  Property  Act,  530,  533. 

Crown  Lands  Act,  236,  238,  537. 
Registration  of  Deeds  Act,  521-523. 

Frauds,  Statute  of.    See  29  Car.  II.  c.  3. 

Frbbhold,  23,  30,  43,  66,  188,  317,  323,  324. 

larger  than  term  of  years,  30,  311,  408,  431. 
conveyance  of,  171,  178,  212,  217,  279,  408. 
recovery  of,  at  common  law,  45,  21  In. 

limitation  to,  510-513. 
alienation  of,  228. 
descent  of,  107-126. 
title  on  sale  of,  503-513,  524-532. 
mortgage  of,  464-488. 

Futurb  estates,  326,  327,  351,  373,  409. 

included  in  "land"  under  R.P.  Act,  19. 

G. 

Gardbn,  18,  388. 

Gavelkind,  none  in  New  South  Wales,  4. 

Genbral  residuary  devisee,  254,  255. 
words,  218,  387,  550,  552. 

Gbstation,  period  of,  allowed  by  rule  against  perpetuity,  378. 
KK 
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Gift,  conditional,  44,  46. 
in  tail,  128,  262. 
in  fee,  129,  262. 
to  use  of  feoffee,  173. 
with  livery  of  seisin,!  169,  181. 
to  husband  &  wife,  &  a  third  person,  284,  289,  290, 

their  heirs,  284,  289,  290. 
"  to  the  heirs  of  J.S.,"  330. 

Give,  word  used  in  feoffment,  169. 

warranty  implied  by  use  of  word,  502. 

Gold,  is  the  property  of  the  Crown,  148,  150,  468,  459. 
lease  for  purpose  of  mining  for,  246,  456-458. 
Field,  proclamation  of,  447-448.  • 

Good  Faith,  in  transactions  under  Crown  Lands  Acts,  238,  443,  451,  491. 

Goods.    See  Chattels. 

Grant,  Crown,  140,  229,  443,  477,  635. 

reservation8'&  conditions  in,  101, 143, 379, 542, 643, 545, 547-649. 
forfeiture  for  non-  observance  of, 
142,  143. 
forms  of,  542-549. 
description  in,  rectification  of,  517. 
since  1862,  subject  to  Real  Property  Act,  524. 
dealings  prior  to  issue  of,  410,  479,  487. 
registration  of,  519,  531. 
deed  of,  24. 

incorporeal  hereditaments  lie  in,  300,  301. 
implied  effect  of  the  word,  503. 
construed  most  strongly  against  grantor,  25. 

Gross,  incorporeal  hereditaments  in,  382. 

Guardian,  133, 136, 151. 

may  make  application  under  Real  Property  Act,  525,  526. 

H. 

Habendum,  211,  221,  &22,  541,542,  550.  662. 

Halfblood,  106, 113, 116, 118. 

Hbir,  anciently  took  entirely  from  grantor,  24,  317. 
alienation  as  against,  43,  44,  67,  68. 
is  appointed  by  the  law,  74,  104, 122. 
bound  by  specialty,  86,  87. 
apparent,  presumptive,  104. 
cannot  disclaim,  105. 

is  a  word  of  limitation,  171,  255,  259,  317,  318,  323. 

"  heirs"  required  in  conveyance  to  give  fee  simple, 25, 26,  66,  171, 191, 

192,216,255,259. 
"  heirs  of  body"  required  in  conveyance  to  give  fee  tail,  42, 171, 256, 259. 
included  in  certain  words  under  R.P.  Act,  66,  230. 
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Heir,  devise  to,  122. 

remainder  to,  823,  324. 

gift  to  "  heirs,"  330. 

next  of  kin  substituted  for,  in  descent,  123. 

Hereditaments,  10, 136. 

corppreal,  16,  16,  399. 

incorporeal,  16, 16,  800,  301,  382,  399. 
Highway,  101, 144-147. 

reservation  in  (!rown  Grant  for  purpose  of,  144,145, 544,545,  547. 

Homage,  132, 134,  136. 

HOMBSTBAD  Gbant,  443,  536,  547,  548. 

lease,  160.  243,  438,  445,  450,  451,  490. 

Homestead  Selection,  76,  77,  79, 140, 142, 143, 169,  234,  536,  548. 

Honour,  titles  of,  13. 

House,  meaning  of  word,  18, 19. 

Husband,  right  of,  in  wife*s  lands,  274-290,  426,  433. 
intestate  estate,  126,  286. 
and  wife  one  person,  275.  284. 

alteration  of  this  rule,  289,  290. 
could  not  convey  to  wife,  unless  by  Stat,  of  Uses,  285. 

alteration  of  this  rule,  289. 
may  transfer  to  wife  under  Real  Prop.  Act,  285. 
made  trustee  for  wife,  282. 
holding  over,  is  a  trespasser,  277,  278, 
appointment  by,  to  his  wife,  362. 

I. 

Idiots,  78, 170, 171,  428,  511. 
Immoveables,  5,  6, 10. 
Imperial  law,  1,  2,  379. 

Implication,  gifts  in  a  will  by,  260-263. 

covenants  in  a  deed  by,  413,  503. 

covenants  by,  under  Real  Property  Act,  414,  477,  478,  495. 
powers  by,  under  Real  Property  Act,  416. 
Improvement  lease,  438,  448. 
Improvements,  37,  439,  440,  542,  544. 

condition  of  under  Crown  Lands  Acts,  235,  237,  238,  441. 
tenant  right  in,  442,  443. 
compensation  for,  447,  544. 
valuation  of,  439,  440. 
Income  from  wife's  lands,  275,  277,  282,  283.  287. 
Incorporeal  property,  15, 16,  300,  301, 382-400,  406. 
not  subject  to  tenure,  399. 
writing  necessary  to  transfer,  16,  406. 
title  to,  513,  514. 
may  be  dealt  with  under  Real  Property  Act,  19,  228. 
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Incumbrances,  80,  218,  530. 

searches  for,  95,  538. 

covenant  that  estate  is  free  from,  219,  506,  554. 
protection  against  by  long  term,  434. 
creation  of,  under  Real  Property  Act,  393. 
memorandum  of,  229,  230-232. 
remedies  in  respect  of,  394,  480-485. 
transfer  of,  495. 
discharge  of,  486. 

Indenture,  177,  217,  409. 

Indorsement,  on  deeds,  of  receipt,  219,  641,  556. 
of  registration,  520,  555. 
of  registration  of  instrument  under  R.  P.  Act,  242. 
transfer  by,  233,  234. 
transmission  by,  271. 

of  certificate  of  correctness  of  instrimient,  229, 231, 406, 477, 527. 
of  discharge  of  mortgage,  474,  486. 

Infant,  40,  77,  236,  611. 

guardianship  of.    See  Wardship. 

management  of  lands  of,  428. 

marriage  settlement  by,  77,  862,  363. 

conveyance  by,  77,  78. 

application  under  R.  P.  Act  in  name  of,  525,  526. 

holding  under  Crown  Lands  Act  by,  236,  238,  239,  460. 

interest  of,  under  Mining  Acts,  453. 

Ingress,  right  of,  161,  545,  547,  549. 

Inheritance,  law  of.    See  Descent. 

words  of,  25,  26,  66,  171,  191,  215,  256,  259. 
trust  of  term  to  attend  the,  434-436. 
owner  of,  subject  to  attendant  term,  436. 
Injunction,  32,  205,  420. 

under  Common  Law  Procedure  Act,  82,  205. 
Real  Property  Act,  629. 
Inbolment,  211,  225. 
Insolvency.    See  Bankruptcy. 

Instruments,  formality  of  legal,  221,  222. 

under  Real  Property  Act,  357,  406. 
forms  of,  228,  229. 

covenants  in,  414,  416,  477,  478,  485,  496. 
execution  of,  230-232,  477. 
certificate  of  correctness  of,  229,  231,  406. 
registration  of,  232,  233,  407,  531-533. 
effect  of,  232,  476,  532. 
priority  of,  479,  483,  493,  532. 
construction  of,  234. 
production  of,  479,  631,  532. 
cancellation  of,  233,  234,  530. 
Registration  of  Deeds  Act,  518,  523. 
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Insurance,  covenant  for,  422,  478. 

non-,  relief  against  forfeiture  for,  419,  421,  422. 
by  mortgagee,  472. 
Intention,  rule  as  to  observing  the,  257. 
INTBBE88B  termini,  409. 
Interest,  467,  469,  471-473, 475,  513. 

stipulation  to  raise  or  diminish,  497. 
default  in  payment  of,  469,  480,  481,  483. 
covenant  to  pay,  implied  in  transfer,  495. 
Intestacy,  104-123, 163, 192, 193. 

distribution  on,  120-126,  286. 
transmission  on,  127. 
Inventory,  272,  273. 
Issue,  effect  of  word,  42,  172,  260,  262. 
in  tail,  bar  of,  47-60,  259. 
devise  to,  of  testator,  256. 
devise  in  case  of  death  without,  260. 

represent  the  ancestor,  110, 115. 
Issues  between  caveator  and  caveatee,  529. 

J. 
Joint  Proprietors,  156, 157. 
Joint-stock  companies,  81. 
Joint  tenants,  153,  284,  294,  526. 

unities  of,  153,  157,  293. 
for  any  estate,  153. 
alienation  by,  157,  158,  161. 
partition  between,  160. 
trustees  usually  made,  155. 
-tenancy,  severance  of,  158. 

none  of  c.p.,  h.s.  &c.  under  Crown  Lands  Acts,  159. 
Jointure,  279,  294,  370. 

equitable,  294,  295. 
Judge,  powers  of,  under  R.P.  Act,  157,  527,  530. 
Judgment,  82,  91,  92,  99,  513. 
lien  of,  94,  526. 
execution  on,  92,' 97,  423. 
debtors.    See  Debts. 

K. 

Kindred,  degrees  of,  195. 

King,  The,  is  Lord  Paramount,  7,  23, 139,  141. 

Knight*s  service,  131-133, 136. 

abolished,  134,  136. 

L. 

Land  Appeal  Court,  9,  237. 

effect  of  order  of,  93. 
Board,  Local,  237,  238,  437-440,  442,  446,  448,  535-537. 
Districts,  237. 
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Land,  meaning  of  word  19,  20. 

no  absolute  ownership  of,  23,  139. 
(property  in,  different  from  that  in  goods,  5,  6,  10-12. 
liability  of,  for  debts.    See  Dibbts. 
how  brought  under  Real  Property  Act,  525-529. 
mining  on  Crown,  85,  452,  453,  455-458. 

private,  86, 100,  101,  149,  458-462. 
Landlord,  71, 208, 306-308,  403. 
Lapse,  under  a  will,  255. 
of  caveat  529. 
of  writ  of  execution,  97. 
Law  &  Equity,  distinct  systems,  203,  204. 

partial  amalgamation  of,  204. 

Law  of  Real  Property  in  N.S.W.,  authorities  for,  1-4. 

Lease,  13-15, 128, 178,  427, 550.    And  see  Tekm  of  Years. 
agreement  for,  407,  408n. 

proof  of  title  on  sale  of,  505. 
stamp  duty  on,  408. 
from  year  to  year,  404,  405,  420. 
for  fixed  number  of  years,  406-429. 
for  long  term,  402,  429-437. 
for  life,  24,  304,  408,  525.    See  Life. 
entry  necessary  to  perfect,  208,  306,  409. 
by  tenant  in  tail,  61,62. 

for  life,  33,  34,  36,  278. 
no  formal  words  required  in  a,  407. 
covenants  in  a,  411-416. 
by  husband  of  wife's  lands,  278. 
power  to,  33,  34,  61,  62,  85,  278,  366. 
stamps  on,  408. 
by  estoppel,  409,  410. 
rent  reserved  by,  305. 
by  mortgagor,  465,  469,  484. 
forfeiture  of,  420,  440.    See  Forfeiture. 
under  Real  Property  Act.  305,  406,  407,  413,  416,  423. 
Crown  Lands  Acts,  241,  243,  402,  437-461,  490. 
general  provisions  affecting,  439-443. 
various  kinds  of,  160,  438-460. 
Mining  Acts,  13,  244,  402,  451-462. 

of  Crown  Lands,  451-458. 
private  lands,  458-462. 
Settled  Estates  Act,  33,  34,  62,  278. 

Lease  and  Release,  conveyance  by,  180,  208-220  550-55o. 
an  innocent  conveyance,  224,  225. 
precedent  of,  217. 

Leasehold,  228,  422.    See  Term  of  Years. 

is  personal  property,  13,  14,  401,  402,  430. 
may  be  brought  under  Real  Property  Act,  525. 
reversion  on,  304,  305,  309-312,  420,  421. 
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Leasehold,  mortgage  of,  489,  490,  495. 
will  of,  421,  422. 

disclaimer  of,  in  bankruptcy,  423,  424,  490. 
purchase  of,  protection  on,  421-422. 

proof  of  title  on,  605. 
area,  definition  of,  445. 
transfer  of;  243,  245,  421. 
alienation  of,  421-424. 
Homestead  Grant  out  of,  443. 
Legaoiss,  limitation  of  suits  for,  r»13. 

charge  of,  266. 
Lessbc  &  Lessor,  21,  419. 

under-,  435,  25.    See  Underlease. 
Lessob,  title  of,  505. 
Licence,  to  alienate,  81. 

effect  of,  for  breach  of  covenants  in  a  lease,  416,  417. 
restrictions  on  effect  of,  419,  420. 
to  occupy  Crown  Lands,  447,  452,  454. 
Lien,  of  judgments,  94,  526. 

of  vendor,  496,  499. 
Life,  Estate  for,  22-40,  313,  314,  506. 
tenure  of,  14,  15,  128. 
creation  of,  56,  171,  215,  258,  259,  352. 
alienation  of,  25-27. 
forfeiture  of,  170,  343. 

tenant  of,  powers  of  leasing,  33,  34,  278,  366. 
powers  of  conveying,  38-40. 
concurrence  of,  to  bar  entail,  58,  59. 
restrained  from  waste,  31,  32. 
entitled  to  qualified  extension  of  interest,  35. 
to  custody  of  title-deeds,  515. 
joint  tenants  of,  153. 
equitable,  191. 
in  a  rent  charge,  394,  395. 
may  be  brought  under  Real  Property,  525. 
natural,  30. 

Light,  right  to,  513,  514,  550,  552. 

Limitation  of  Estates,  25,  42,  66, 171, 191,  215,  262. 

words  of,  26,  230,  259,  317. 

of  a  vested  remainder  after  life  estate,  313,  314,  506. 

remoteness  of,  377-381. 

statutes  of,  472,  473,  475,  509-513,  534. 

of  actions  under  Real  Property  Act,  530,  531. 
Lis  pendens,  99. 

Livery  of  seisin,  167,  168, 178, 181,  208,  541. 

registration  substituted  for,  169,  178. 
and  wardship,  133. 
corporeal  hereditaments  lie  in,  300. 
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Loans,  463,  497,  507. 

Local  Land  Board,  237,  238,  437-440,  442,  446,  448,  535-537. 

Lord,  paramount,  7.    See  King. 

alienation  against  the,  43,  68-70. 
Lunatic,  78, 170, 171,  428,  511,  526. 

M. 

Males  preferred  in  descent,  108, 112. 

Mandamus  under  Common  Law  Procedure  Act,  204. 

Manors,  4, 13L 

Marriaob,  70,  133, 135,  136, 152,  352. 

a  valuable  consideration,  84. 
revocation  of  will  by,  252. 
rights  arising  on,  275-299. 
settlements.    See  Settlement. 
Married  Woman.    See  Wife. 

Women's  Property  Acts,  274,  287. 
Maternal  ancestors,  113. 
Memorandum  under  Real  Property  Act,  of  lease,  305,  406,  407. 

of  mortgage,  476,  477,  492. 
of  incumbrance,  393,  394. 
of  incumbrances,  229,  231,  393,  477. 
Memorial  of  judgment,  95,  98. 

under  Registration  of  Deeds  Acts,  95,  519.    See  Registration. 
Real  Property  Act,  479,  531. 
Memory,  legal,  513,  514. 
Merger,  344. 

of  term  of  years  in  freehold,  311,  431,  432. 
of  rent  charge,  397. 
none  of  estate-tail,  344. 

estate  held  in  autre  droit,  433. 

Messuage,  18, 178,  217,  218,  550-562. 
Mineral  conditional  purchase,  149,  235-237. 
Minerals,  20,  31,  32,  245,  383,  441,  451. 
what  are,  149. 

reservation  of,  19,  85,  86,  148-150,  236,  236,  370,  459,  645,  547. 
Miner's  Right,  462-465,  458-461. 
Mines,  19,  20,  31-33,  85, 100. 
lease  of,  466-458,  461. 
royal,  86,  468,  469. 

sale  under  powers  reserving,  369,  370. 
Mining  Districts  of  New  South  Wales,  461,  462. 
lease,  under  Conveyancing  Act,  34. 
on  private  lands,  86,  100,  149,  441,  461,  458-462. 
authority  to  enter  for,  149,  460. 
lease  for,  461,  462. 
Minors.    See  Infant. 
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Mortgage,  401,  463-500,  613,  522,  530. 
origin  of  term,  464. 
of  freeholds  under  old  system,  464-475. 

Real  Property  Act,  476-487. 
by  demise,  429,  487. 
deposit,  488. 
construction  of,  at  law,  465,  466. 

in  equity,  466-468,  476. 
under  Real  Property  Act,  476. 
legal  estate  in,  465,  474,  476,  492. 
equity  of  redemption,  198,  467-470,  476,  485,  491-494. 
interest  on,  467-469,  471,  613.    See  Interest. 
repayment  of  money  borrowed  on,  467,  468,  473,  480,  486. 
discharge  of,  478-475,  486. 
foreclosure  of,  470,  471,  484-486,  490. 
demand  for  payment  of,  469,  473,  480. 
power  of  sale  under,  by  agreement,  471,  489,  490. 

by  statute,  471^  472,  482. 
for  payment  of  debts  and  legacies,  265-268,  376,  377. 
future  costs  or  advances,  493. 
securing  current  account,  489. 
to  trustees,  497,  498. 

liability  of  land  for  payment  of,  498,  499. 
of  conditional  purchase,  239,  243,  488. 

Crown  Lease,  490,  491. 
tacking,  491,  492,  494. 
transfer  of.  228,  496,  496. 
consolidation  of,  493-495. 
covenants  for  title  on,  507. 

implied  in,  477,  478. 
priority  of,  479,  483,  492,  493,  521,  532. 
priority  of  municipal  rates  and  land  tax  over,  499. 
alienation  of  land  subject  to,  228,  468,  482,  491-495. 
provisions  in,  for  insurance,  472, 478. 
Mortgagee  &  Mortgagor,  21. 
Mortgagee,  estate  of,  465,  468,  476. 

relative  rights  of  mortgagor  &,  467-475,  480-487,  526. 
in  possession,  468,  470,  483. 

rights  barred  by  Statute  of  Limitations,  472,  473,  513. 
deeds  in  possession  of,  514. 
under  Real  Property  Act,  476-486. 
remedies  of,  469,  480-486, 
Mortgagor,  estate  of,  468,  469,  476,  486. 
devolution  of  estate  of,  468. 
in  possession,  465,  468,  469,  476,  484n,  486. 
relative  rights  of  mortgagee  &,  467-475,  480-487,  526. 
under  Real  Property  Act,  476-487,  490. 
lease  by,  465,  469,  484. 

rights  barred  by  Statute  of  Limitations,  475,  513. 
covenants  for  title  by,  507. 
hh 
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MOBTMAIN,  80,  182. 

MoTHBB,  descent  to,  112,  113,  119. 
Moveables  and  Immoveables.  6-10. 
MnNiciPALITY,  86n,  201,  499,  538. 

Name,  directions  to  assume,  353. 
Natural  life,  30. 

Naturalisation,  74, 193, 194,  238,  460. 
New  South  Wales,  origin  of  law  of,  1-5. 
Next  of  kin,  descent  to,  121,  286,  299. 
Notice  of  a  trust,  533. 

of  an  unregistered  assurance,  522. 

of  an  incumbrance,  436,  492,  493. 

of  breach  of  covenant,  419,  420. 

to  quit,  406. 

for  repayment  of  mortgage  debt,  473,  486-9. 

of  fraud,  609,  512,  523,  633. 

under  Real  Property  Act  of  an  application,  527,  628,  632. 

by  a  mortgagee,  480,  481,  483,  485,  486. 

by  a  lessor,  405,  416. 

by  Registrar  General,  486,  527. 

of  resumption,  100, 146,  544. 

0. 

Occupant,  general  and  special,  27. 

of  a  rent  charge,  396. 
Occupation  Licence,  438,  447. 
Ocean,  soil  of,  389. 
Oedeb  for  sale,  38,  39,  376,  470,  471, 

for  foreclosure,  470,  471,  484,  486. 
for  sequestration,  100, 424. 
Outlawry,  30,  80. 
ownebship,  363,  476. 

of  land  not  absolute,  23, 139. 

includes  right  of  alienation,  101. 

power  of  alienation  unconnected  with,  360,  361. 


Paramount,  The  King  is  Lord,  7,  23,  139, 141. 
Parcels,  218,  222,  229,  241,  246,  660,  552. 
Parol,  leases  by,  178,  405,  406. 
Parties  to  a  deed,  217,  219,  222,  508,  560,  661. 

concurrence  of,  in  a  conveyance,  168,  289,  326,  608. 

to  an  instrument  under  Real  Property  Act,  230,  241,  477. 
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Partition,  109, 110, 160, 161. 

of  real  estate  of  intestate,  163,  298. 

by  application  under  Real  Property  Act,  162. 

under  Partition  Act,  161,  162. 

Pastobal  Lease,  438,  446,  452. 

Pasture,  common  of,  383,  385. 

Payment  of  mortgage  debt,  469,  473,  474,  480,  483,  486,  487,  498,  499. 

Perpetuity,  rule  against,  57,  145,  350, 379-381. 

Person  in  law,  artificial,  80. 

Personalty,  11, 12, 122,  401.    See  Chattels. 

Piscary,  common  of,  382. 

Plan,  230,  526,  546,  548. 

Pond,  description  of,  19. 

Portions,  terms  of  years  used  for  securing,  431. 

Possession,  advantage  of,  170,  510-512. 

under  conveyance,  16,  17,  165-169,  107,  208-211. 

under  lease,  208,  210,  405. 

action  to  recover,  47-49,  53,  211,  308,  403,  466,  469,  484,  509,  513. 

mortgagee's  right  to  recover,  472,  473. 

mortgagee  in,  469,  470,  475,  483. 

mortgagor  in,  465,  468,  469,  476,  484n,  486. 

of  title  deed,  514,  515. 

Possibility,  alienation  of,  340,  341. 
of  issue  extinct,  60. 
of  an  estate,  340. 
common  and  double,  335,  336. 

Power,  nature  of,  355,  356,  361,  362. 
special,  356-370,  430. 

statutory,  33,  34,  38,  52,  62,  265-267,  278-280,  362,  471,  472. 
in  settlements,  39,  366-370,  430,  431. 
in  mortgages,  465,  471,  481,  489,  490,  526. 
general,  of  appointment,  226,  228,  302,  525,  526. 
liable  to  debts  of  appointor,  356. 
compliance  with  formalities  of,  357. 
attestation  of  deed  executing,  357,  358. 
equitable  relief  on  defective  execution  of.  359,  360. 
exercise  of,  by  deed,  356-359. 

by  will,  356,  357,  359,  361. 
extinguishment  of,  363,  370. 
suspension  of,  363. 
release  of,  371. 
of  attorney,  168,  525,  539. 
of  sale.    See  Sale. 

Praecipe,  tenant  to  the,  50. 

Premises,  meaning  of  word,  20,  218,  541. 
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Prescription,  613,  514. 
Primooenituke,  67, 108. 

Priority  of  deeds  or  instruments,  220,  244,  456,  492,  521-523,  532. 
Private  Lands,  mining  on,  86,  100,  101,  149,  441,451,459,460.    See  Mining. 
authoritj  for,  460. 
lease  for,  461,  462. 
Privity  between  lessor  &  assignee  of  term,  412. 
none  between  lessor  &  under-lessee,  425. 
Probate,  Court  of,  266,  257. 

of  a  will,  256,  268,  272,  273. 
real  estate  vests  in  executor  on  grant  of,  121,  267. 
duty,  127,  271. 
Property,  classifications  of,  5-15. 

in  land  and  goods  distinguished,  5,  6. 
separate,  of  wife,  in  equity,  282-284. 

under  Married  Women's  Propy.  Acts,  287-289. 
Proprietor,  registered,  127,  229,  230,  232,  532,  533. 
Protector  of  settlement,  59. 
Provisoes,  143,  222,  542-549. 
Pur  autre  vie,  estate,  26,  29,  395. 
Purchase,  meaning  of  term,  107,  317. 
when  heir  takes  by,  107. 
deed,  specimen  of  a,  217-219. 

stamps  on  a,  219,  220,  232. 
money,  application  of,  482,  483,  508,  533. 
conditional.    See  Conditional  Purchase. 
Purchaser,  descent  traced  from  last,  107,  115. 

voluntary  conveyance  void  as  to,  83. 
takes  an  equitable  estate,  192. 
with  notice,  435,  492,  493,  622,  633. 
without  notice,  protection  of,  492,  513,  640. 
conveyance  to  the  use  of^  182,  186,  218. 
relief  against  mistaken  payment  by,  368. 
protection  of,  against  non-insurance,  421,  422. 
what  expenses  borne  by,  504,  505. 
conditional.    See  Conditional  Purchase. 
from  registered  proprietor,  633. 
from  executor  or  administrator,  268,  377. 

Q. 

Quasi  Entail.  65 

QuiKT  enjoyment,  covenant  for,  219,  413,  603,  506,  653. 

warranty  of,  501,  502,  641. 
Quit  rent.  138-140,  161,  542,  543,  54^,  648. 

R. 

Railroads,  reservations  in  Grants  as  to,  647. 
Rates,  municipal,  412,  499,  515,  538. 
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Real  Action,  11, 12. 

Real  Property  Act.   See  Trausfkb,  Lease,  Mortgage,  Caveat,  &c. 
what  land  is  under,  524. 
how  land  is  brought  under,  529,  530. 
who  may  apply  to  bring  land  under,  525,  526. 
title  under,  524-534. 
Receipt  of  trustees,  discharge  by,  608. 

for  purchase-money,  218,  219,  221,  229,  241,  245,  560,  551,  566. 

mortgage-debt,  re-conveyance  by,  473,  474. 
by  Registrar-General,  520,  665. 
Receiver,  power  to  appoint,  in  mortgage,  472. 
Recitals  in  deeds,  221,  222,  561. 
Reclamation,  148,  389. 
Reconveyance,  473-476. 
Record,  debts  of,  64,  91, 197. 
Recovery,  47-51,  319. 
Reddendum,  641,  650. 
Redemption,  equity  of,  198,  467,  470,  474-476,  485,  491,  494. 

suit  for,  473. 
Re-entry,  eondition  of,  307-309,  416-420.    See  Condition. 

registration  of,  effect  of,  307. 
Registrar-General,  177,  220,  268,  485,  518,  520,  627,  530. 
Registration,  127,  169,  203,  214,  225,  240,  242,  269,  270,  437,  475. 
certificate  of,  620,  632,  655. 
of  writ  of  execution,  96,  423. 

deeds,  84,  177,  220,  242,  244,  492,  515,  517-523,  537. 
bargain  and  sale,  94,  198. 
under  Real  Property  Act,  84,  229,  407, 478,  482,  486,  631-634. 
Crown  Lands  Act,  79,  83,  240,  242,  244,  491,  537. 
Mining  Acts,  245,  458. 

Release,  conveyance  by,  208-220,  311. 

precedent  of,  217,  218. 
proper  assurance  between  joint-tenants,  157,  158,  160. 
of  powers,  370. 
of  part  from  rent-charge  not  an  extinguishment,  397. 

Relief,  132, 136,  138,  322. 

of  tenant  against  forfeiture,  308,  419,  420. 

of  mortgagor  in  equity,  466,  467. 

in  case  of  defective  execution  of  power,  359,  360. 

Remainder,  302, 312-325,  364,  506. 

distinction  between  reversion  &,  312,  324. 
-man,  no  tenure  between  particular  tenant  &,  324. 
vested,  definition  of,  315. 

example  of,  327,  328. 

mode  of  alienation  of,  313,  314. 
contingent.    See  Contingent  Remainder. 
estates  in,  limitation  of,  313-315. 
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Reuaindeb,  estates  in,  bar  of,  after  estate  tail,  49,  56,  58,  506. 
limit  to  right  of  recovery  of,  610. 
under  Real  Property  Act,  228. 

Rbuoteness  of  limitation,  337,  338,  350,  377-379. 

Remuneration,  professional,  223,  224. 

Rent,  34-37,  304-311,  382,  408,  483. 
seek,  390. 

service,  69, 130,  135,  396,  400. 
quit-,  138-140,  642-546,  648,  549. 
reservation  of,  426. 
covenant  to  pay,  411. 
on  mining  lease,  62,  456,  457,  461,  462. 
on  lease  under  Crown  Lands  Act,  439,  440,  447. 
attached  to  the  reversion,  304,  305,  309,  311. 
none  incident  to  a  remainder,  325. 
recovery  of,  remedies  for,  306-309,  416.    See  Distress. 
apportionment  of,  35,  421. 
limitations  of  actions  and  suits  for,  513. 

Rent-charge,  390-400,  425,  435,  516. 

to  t>e  noted  on  certificate  of  title,  530. 
creation  of,  under  Statute  of  Uses,  391,  392. 
Real  Property  Act,  393. 
estates  in,  392,  394-396. 
no  tenure  of,  399. 
recovery  of,  392-394. 
apportionment  of,  397. 
release  of,  397. 

bankruptcy  of  owner  of  land  subject  to,  398. 
exoneration  of  executors  from  liability  for,  398. 

Replevin,  action  of,  204,  306. 

Reservations  in  Crown  Grants,  143-150,  235,  379,  389,  542-549. 

Residence,  incident  to  some  estates  in  fee  simple,  142, 151, 542,  548. 

conditional  purchase  subject  to,  235. 

some  Crown  Leases  subject  to  condition  of,  440,  441,  446,  491. 

area,  462,  453. 

Residuary  devise,  254,  361,  362. 

Restraint  on  anticipation,  102, 103,  283,  288,  289. 

on  accumulation,  380,  381. 
Resumed  area,  445,  446. 

Resumptions,  100, 146,  379,  441.    See  Cancellation. 
Reversion,  137,  170,  302-312. 

on  an  estate  tail,  bar  of,  49,  56. 
lease  for  life,  24,  302. 

years,  802,  303,  311,  420. 
alienation  of,  303,  304. 
destruction  of,  311,  312. 
limit  to  recovery  of,  510. 
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Rbvertbbs,  445,  446. 

Rbvocation,  conveyance  with  clause  of,  83,  84. 

of  wills,  253,  253. 
Right  of  way,  16,  231,  385,  386,  514. 
River,  soil  of,  388. 

right  to  water  of,  387,  388. 

Road,  reservation  for  purpose  of,  144,  544,  545,  547. 
soil  of,  145,  147. 
acquisition  of,  by  user,  514. 
resumption  for,  101,  146. 

Royalty  mining,  457. 

Rule  in  Shelley's  case,  316-324. 

Rules,  technical,  in  construing  wills,  25,  26,  257-262. 

S. 

Sale,  power  of,  in  mortgages,  471,  481,  489,  490,  526. 

in  setltlements,  39,  367,  368. 

by  executors  or  administrators,  123,  266,  267,  377. 
by  order  of  Court,  38,  39,  376,  470,  471. 
of  settled  estates,  38,  39. 
contract  for.    See  Agbbement. 
under  fi.  fa.,  89,  92,  94,  423. 
by  Crown,  cancellation  of,  101,  549. 

Satisfied  terms,  431-437. 

Scintilla  juris,  354. 

ScuTAGE,  132, 134, 135. 

Seal,  writing  under,  173, 179. 

Searches,  538. 

Sea-shore,  388,  389. 

Seignory,  4. 

Seisin,  133,  178,  208,  215,  303,  304,  354,  506. 

transfer  of,  required  to  be  notorious,  211,  332,  333. 

under  Statute  of  Uses,  185,  210,  351-353. 

not  in  lessee,  14, 15,  303,  304. 

actual  seisin  required  for  curtesy,  276. 

legal  seisin  required  for  dower,  293. 

livery  of,  167, 168. 

registration  substituted  for,  169. 

Seizure  under  writ  of  execution,  93. 

Separate  property  of  wife.    See  Property. 

Sequestration,  100,  424. 

Services,  feudal,  7-9,  24,  44,  69-71,  92,  130-134. 

Settled  Estate,  leases  and  sales  of,  33-35,  38-40,  62,  278,  368,  370. 
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Sbttlbmknt,  marriage,  56,57, 109, 122, 135, 191, 192,277, 283, 288, 295, 347,51£ 

by  infants  on  marriage,  77,  362,  363. 

voluntary,  84, 

fraudulent,  82,  83. 

under  Statute  of  uses,  189,  362. 

under  Real  Property  Act,  534. 

powers  given  by,  39,  366-370. 

protector  of,  58. 

lease,  160,  438,  445,  451,  490. 

Sevbralty,  160. 

Severance  of  joint  tenancy,  158. 
of  reversion,  420,  421. 

Sheriff,  92, 93,  96. 

execution  by,  93, 197,  198,  423. 
Bargain  &  sale  by,  64,  94,  198. 

Signing  of  deeds,  143, 179,  219,  358. 

of  wills,  248,  249. 

of  transfers,  242,  244,  246. 

Small  Debts  Court,  land  not  seizablc  under  execution  from,  93. 

Socage,  tenure  of  free  &  common,  131,  134-136. 

incidents  of,  134,  135,  138-143. 
guardianship  in,  136,  151,  152. 
the  only  tenure  in  fee  simple,  136,  139. 

Soil  of  river-beds  and  ocean,  389. 

of  road,  145, 147. 
Solicitor,  mortgage  to  secure  costs  of,  493. 
remuneration  of,  223,  224. 

Special  area,  237. 
Specialty,  heir  bound  by,  87-91. 
Specific  Performance,  205,  206,  407. 
Stamps  on  conveyances  or  transfers,  219,  232. 
on  leases,  408. 
on  agreements,  197n,  408. 
Statutes,  Imperial,  1,  4. 
Stops,  none  in  deeds,  222. 
Subinfeudation,  69-72. 
Sufferance,  tenant  by,  404,  465. 
Suit  of  Court,  135. 
Supreme  Court,  39. 

power  to  decide  application  of  Imperial  Statutes,  3. 

jurisdiction  of,  in  equity.     See  EQUITY. 

functions  of,  under  Real  Property  Act,  527-530. 

Surrender,  of  life  interest,  345. 

of  a  term  of  years,  431,  458,  469,  490. 
in  law  427. 
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SURVIVOB  of  joint  tenants,  163,  155,  156,  294. 
S08P«KSI0N  of  conditions,  143,  440. 


Table  of  descent,  explanation  of,  114-120. 

of  distribution  on  intestacy,  126. 
Taokino,  491,  492,  494. 

Tail,  Estate,  41-65,  258,  321,  322,  379. 
derivation  of  word,  46. 

creation  of,  42,  44,  171,  191,  258,  259,  316,  321. 
tenure  of,  128,  129. 
alienation  of,  44,  46,  63-65, 101. 
barring  of,  47-55,  77,  319,. 363,  538, 
descent  of,  41,  65,  110,  111. 
after  possibility  of  issue  extinct,  60. 
granted  for  public  services,  59. 
qucisi  entail,  65. 
joint  tenants  of,  153,  154, 159. 
equitable,  191. 
no  lapse  of,  265. 
no  fnerger  of,  344. 
forfeiture  of,  63. 

Taxes,  liability  of  land  for,  79,  499,  500,  542. 
covenant  to  pay,  412. 

Tenant  for  term  of  years.    See  Term  op  Years. 
for  life.    See  Life. 
in  tail.    See  Tail. 
in  fee  simple.    See  Feb  Simple. 
in  capite,  72, 133, 136. 
joint,  153-159. 
in  common,  158,  159. 
in  severalty,  160. 
at  will,  403,  404,  453. 
by  sufferance,  404,  465. 

under  Crown  Lands  Act,  437-451.    See  Lease. 
under  Mining  Acts,  451-462.    See  Lease. 
-right  in  improvements,  442,  443. 

Tbnrments,  10,  18, 131, 136. 

Tenendum,  218,  221,  541.    See  Habendum. 

Tenure,  70, 130. 

introduction  of  feudal  system  of,  6-9. 

classification  of  various  kinds  of,  131. 

by  knight's  service,  131-134. 

in  socage,  134.    See  Socage. 

of  an  estate  in  fee  Simple,  128-152,  318. 

tail,  for  life,  &c.    See  Tail,  Life,  &c. 
of  frankalmoign,  4,  44. 
MM 
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Tenure  of  ancient  demesne,  4. 

none  of  purely  incorporeal  hereditaments,  399. 

Term  of  Years,  estate  for,  128, 138, 178,  401  ;  and  see  Lease,  Leasehold 
nature  and  kinds,  402. 
creation  of,  406-408. 

tenure  of,  14,  15,  128,  208,  302,  304,  305.  402. 
forfeiture  of,  170,  307-309,  416-420. 
alienation  of,  216,  421-423. 
merger  of,  .31 1,  431,  432. 
mortgage  by,  429,  487. 
rent,  34-37,  304-311.  411,  J39.    See  Rent. 
covenants,  411-416.    See  Covenant. 
proviso  for  re-entry,  307-309,  416-420.    See  Re-entry. 
husband's  right  in  wife's,  426. 
for  securing  portions,  429,  430. 
attendant  on  the  inheritance,  4.34-436. 

Testatum,  218,  221,  222,  242,  550,  551. 

THELUS80N,  Mr.,  will  of,  380,  381. 

Things  real,  personal  and  mixed,  11-14. 

corporeal  and  incorporeal,  15-17,  300,  301. 

Timber,  31-3.3,  442. 

reservation  of,  in  Crown  Grants,  143,  542,  645,  547. 

Time,  unity  of,  in  joint  tenancy,  163, 167. 

within  which  an  executory  interest  must  arise,  877-379. 
accumulation  is  allowed,  380,  381. 
contingent  remainder  is  allowed,  337,  338. 
limited  by  Statutes  of  Limitation,  609-614. 
Tithes,  none  in  New  South  Wales.  4. 

Title,  warranty  of,  501 ,  502. 

covenants  for,  219,  506-508,  553. 
proof  of,  503-506. 
abstract  of,  50,3-505,  526,  529. 
root  of,  504. 
period  of,  606. 

concurrence  necessary  to  make,  508. 
under  Statutes  of  Limitation,  609-513. 
on  mortgage,  investigation  of,  607. 
to  incorporeal  rights,  613,  514. 
effect  of  registration  in  perfecting,  521-523. 
under  Real  Property  Act,  524-534. 
what  lands  held  by,  524. 
certificate  of,  164,  229,  477,  488,  529-533. 
registration'of,  631-634. 
under  Crown  Lands  Acts,  239,  635-538. 
Title  Deeds,  514-617,  652. 

destruction  of,  175. 
cancellation  of,  234,  630, 
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Title  Deeds,  mortgage  by  deposit  of,  488. 

importance  of  possession  of,  615. 

who  entitled  to  custody  of,  515. 

covenant  to  produce.  219,  516,  554. 

attested  copies  of,  515. 

production  of,  on  application  under  R.  P.  Act,  527. 

Titles  of  Honour  are  real  property,  13. 

Transfer,  meaning  of  word,  228,  233. 

under  Real  Property  Act,  42,  66,  207,  227-234,  304,  364,  482,  531. 
effect  ot,  232,  240,  243. 
Crown  Lands  Act,  207,  227,  234-245,  281. 

effect  of,  532,  536. 
Mining  Act,  227,  245,  246. 
of  mortgage,  495,  496. 

Transferror,  Transferee,  229-231,  241,  243,  246. 

word  "  heirs  "  included  in  meaning  of,  66,  230. 

Transmissions,  127,  270. 

Treason,  forfeiture  for,  63, 194. 

Trustees,  187, 193,  194,  290. 

of  settlements,  367-370. 

to  preserve  contingent  remainders,  345-347, 

made  joint  tenants,  155. 

appointment  of  new,  199-201. 

vesting  estate  in  new,  202,  203. 

sale  or  mortgage  by,  to  pay  debts  or  legacies.  122,  266,  376. 

estates  of,  under  wills,  263,  264. 

descent  of,  121,  122,  155,  156. 
mortgages  to,  497,  498. 
payment  to,  508. 
covenants  by,  on  a  sale,  507. 
bankruptcy  of,  199. 

Trusts,  127, 187,  195,222. 

how  arising,  189,  194. 

implied,  196. 

transfer  of,  196-199. 

notice  of,  522,  533. 

in  a  will,  263. 

contingent  remainders  of  trust  estates,  248. 

for  separate  use,  282-284.     See  Pkopertv. 

limitation  in  cases  of  express,  512. 

declaration  of,  under  Real  Property  Act,  534. 

TUKBARY,  common  of,  383. 
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U. 

Unborn  persons,  gifts  to,  337,  338,  377-381. 

Underlease,  35,  420,  424-426,  454,  490. 
mortgage  by,  490. 

Unities  of  a  joint  tenancy,  153, 157. 

USEB,  513,  514. 

acquisition  of  right  pf  way  by,  514. 

Uses,  origin  and  history  of,  181-184. 

effect  of  Statute  of  Uses,  t73,  185, 187. 

no  use  upon  a  use,  187. 

conveyance  to,  73,  182,  185,  215.  216,  247. 

doctrine  of,  applicable  to  wills,  183,  247,  263. 

springing  and  shifting,  351,  370. 

power  to  appoint  a  use,  355. 

to  bar  dower,  294,  364,  365,  552,  553. 

in  a  rent  charge,  891. 
Usury  laws,  497. 

V. 

Validation  of  title,  537,  638. 

Vbndob,  lien  of,  for  unpaid  purchase  money,  496,  499. 
covenants  for  title  by  a,  219,  507,  553,  554. 
&  purchaser,  rights  of  on  sale,  496,  504,  507,  514,  526. 

Vested  remainder.    See  Remainder. 

Vesting  order,  78,  79, 161,  201,  202,  424. 

Villenage,  130,  131. 

Voluntary  conveyance,  82,  83. 

Vouching  to  warranty,  48,  49,  61. 

W. 

Waiver  of  breach  of  covenant  in  a  lease,  418. 

Wardship,  70, 133, 135,  136,  151,  184. 

Warranty,  48,  501-503,  541. 

formerly  implied  by  word  "  give,"  502. 

Waste,  31-33,  85, 184. 

by  tenant  in  tail,  61. 

for  life,  31-33. 
by  lessee,  309,  403.  441,  442. 
by  mortgagor  in  possession,  468. 
equitable,  33. 

Water,  description  of,  in  conveyance,  19. 
flowing,  right  to  use  of,  382,  387. 

now  vested  in  Crown,  388. 
frontage  to,  reservation  of,  148,  389,  545,  547. 
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Wat,  right  of,  382,  385,  386. 

acquisition  of  right  of,  by  user,  513,  514. 

Western  Lands,  438,  445,  446. 
Widow,  dower  of.    See  Dower. 

share  of,  in"  intestate  estate  of  husband,  124, 126,  298,  299. 
Wife,  76. 

disability  of,  79,  450,  626. 

lands  of,  husband's  rights  in,  103,  274-290. 

separate  property  of,  ia  equity,  282-284,  526. 

under  Married  Women's  Property  Act,  274,  526. 

conveyance  of.  lands  of,  277,  278,  288,  371. 

rights  of,  in  her  husband's  lands,  103,  291-299. 

may  be  restrained  from  alienation,  102,  283,  289. 

contract  of,  288. 

liability  for  debts,  288. 

release  of  powers  by,  371. 

right  of  dower  by,  292. 

power  of  disposition  by,  276,  278-282,  289,  291. 

descent  of  property  of,  275,  276,  285,  286. 

trustee,  290. 

term  of  years  belonging  to,  426,  453. 

Will,  127,  247-273,  289,  538. 
alienation  by,  72,  73,  87. 
witnesses  to,  248-251,  359. 
revocation  of,  252,  253. 
deposit  of,  268. 
registration  of,  269. 

h-ansmission  by,  270 
construction  of,  25,  26,  257-262. 
no  bar  of  estate  tail  by,  61. 
uses  and  trusts  in  a,  263. 
executory  devise  by,  371-376. 
now  speaks  from  death,  253-265. 

passes  all  testator's  interest,  26,  259. 
exercise  of  powers  by,  366,  357,  359. 
charge  of  debts  and  legacies  by,  265,  267,  297. 
devise  by,  charged  with  debts,  88,  265-267. 

Withdrawal  under  Real  Property  Act,  of  application,  528 

Crown  Lands  Act,  441,  443. 
Witnesses  to  a  deed,  219,  520. 

will,  249,  250,  359. 

transfer,  229,  231,  242,  244. 

deed  executing  powers,  358. 

Words,  operative,  218,  222,  225,  652. 

of  limitation,  2C,  230,  259,  317.    See  Limitations. 
construction  of,  21,  26. 
general,  218,  560,  551. 
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Writ  of  fi.  fa.,  92,  94,  97,  197,  198,  423. 
waste,  32.    See  Waste. 
partition,  109, 160. 
registration  of,  96,  97. 

Writing,  necessary  on  transfer  of  incorporeal  property,  16. 
formerly  unnecessary  to  a  feoffment,  173, 177. 
now  required  for  conveyance  of  freehold,  178. 
formerly  only  a  deed  called  a,  174,  209. 
contracts  for  sale  of  land  required  to  be  in,  178, 196. 
required  for  assignment  of  lease,  421. 
trusts  of  land  required  to  be  in,  195, 196. 
bargain  &  sale  for  year  required  to  be  in,  218. 


Y. 

Year  to  year,  tenant  from,  405. 

Yielding  and  paying,  covenant  implied  from  words,  413,  414. 
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